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CASES  AT  LAW  AND  IN  EQUITY 

DETEBMINED  BT  THE 

SUPREME  COURT 

OP  THE 

STATE  OF  IOWA 

AT 
DBS  MOINES.  SEPTEMBER  TERM,  1914, 

AND  IN  THE  BIXTT-ErOHTH  TEAR  OF  THE  STATE. 


FaiNK  B.  Sherlock,  Appellant,  v.  Leroy  H.  Thompson,  bt 
AL.,  Appellees. 

Willi:     CONBTOUCTION.     The  nUe  of  eonBtruttion  as  applied  to  wills  ie 

1  to  ascertain  tbe  inteotian  of  the  teatntor  as  ^thered  from  the  inEtni- 
ment;  and  wben  the  intontion  is  aat^ertaineil  it  will  be  rarried  into 
effei^t,  unless  aotne  rule  of  law  would  be  violated  in  doing  bo. 

SamB:     tbdst  estates;     titlb.     Testratrii  lieqiteatbed  the  inoome  of 

2  certain  property  to  her  husband  and  son  for  life,  the  survivor  sue- 
cee<ling  to  the  whole  income,  and  further  provided  that  tbe  husband 
should  be  a  trustee  of  the  property  during  his  life,  to  be  suci^eeded 
upon  his  death  by  the  son  as  trustee,  said  trustees  to  have  the  care 
and  preservation  of  the  property,  with  no  ]iower  of  sale  excejit  upon 
order  of  court  to  carry  out  the  terms  of  the  will.  It  further  provided 
that  the  title  to  the  property  other  than  the  income  should  not  ve^t 
in  either  of  such  persons,  and  upon  their  death  the  title  should  pass 
to  certain  nephews  and  nieces.  Held,  to  pass  the  legal  title  to  the 
husband  and  upon  hie  death  to  the  son,  as  trustees,  for  the  benefit 
of'the  remaindennen  upon  tbe  death  of  both  tmst«ee. 

Vol.  167  lA.— 1 


2  Sherlock  v.  Thohpson.  [167  Iowa 

Dmata:    nmmcBHxHT.    Equity  wiS  not  allow  a  trust  to  fail  for  mat 
8    of  a  trustM  holding  the  legal  titia,  and  whero  it  was  the  intention 
to  create  a  truat  the  eoarta  irill  honor  it,  althongh  wordi  of  deriw 
in  tnut  are  Iseking. 

Same:    laaam  or  xstatkb.    A  merger  of  estate*  oeom  when  a  greater 

i    and  leaser  estate  unite  In  the  sanie  person,  and  no  reason  remains 

for  their  eziBtance  longer  as  separate  estates;  but  the  anion  of  two 

estates  in  the  same  person  does  not  of  neceesitf  create  a  merger. 

Thus  where  the  same  person  is  by  will  givea  the  income  of  proper^ 

1      for  life  and  is  also  made  trustee  of  the  property,  which  upon  his 

death  is  to  be  divided  among  others,  a  union  of  the  trust  and  life 

I      estates  would  not  operate  in  equitj  as  a  merger;  since  it  would 

defeat  the  interests  of  the  remaindermen  and  the  intent  of  the 

testator. 


Appeal  from  Mar^iaU  Disirict  Court.— Hon.  Clasenoi  W. 
NiCHOL,  Judge. 

Tuesday,  Octobeb  6,  1914. 

Action  in  eqaity  in  which  plaintiff  claims  to  be  the 
owner  in  fee  of  an  nndivided  two-thirds  interest  in  a  con- 
siderable  amount  of  real  estate  described  in  the  petition,  and 
asking  that  his  title  be  established  and  quieted.  He  bases  his 
claim  upon  his  right  of  snccessioii  as  sole  beir  of  bis  mother, 
Mary  E.  Sherlock,  deceased.  The  trial  court  after  a  trial 
dismissed  the  petition.    Plaintiff  appeals. — Affirmed, 

C.  B.  Van  Law,  for  appellant. 

Carney  &  Carney,  J.  M.  McOHUvray  and  Anthony  C. 
Daly,  for  appellees. 

Preston,  J. — I.  The  seventeen  defendants  are  the  nieces 
and  nephews  of  deceased.  They  were  at  the  time  of  the  death 
of  Mrs.  Sherlock,  and  are  now,  living.  Plaintiff  is  the  son 
and  sole  heir.  Her  husband  survived  her,  bat  has  not 
been  made  a  party.    The  answer  admits  that  they  make  a 
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claim  adverse  to  the  estate  of  plaintifF  in  said  property,  and 
say  that  their  claim  to  the  real  property  involved  is  the  estate 
in  remainder  to  the  defendants,  derived  upon  the  termination 
of  the  life  estate  of  the  plaintiff  and  another,  through  and 
by  the  last  will  of  Mary  E.  Sherlock,  owner  in  her  lifetime  of 
said  real  property.  For  reply  plaintifE  denies  that  defend- 
ants take,  have,  or  hold  any  interest  in  the  property  because 
the  instrument  purporting  to  be  the  last  will  and  testament 
of  deceased,  in  its  terms,  whereunder  defendants  claim  title 
and  interest,  is  void  and  contrary  to  the  laws  of  property 
that  obtain  in  the  state  of  Iowa,  and  seeks  to  create  estates 
unsupported  by  the  law  of  Iowa.  The  will,  which  has  been 
duly  probated,  in  the  first  four  paragraphs  provides  for  the 
payment  of  debts,  the  erection  of  a  $2,000  monument,  care 
of  cemetery  lot,  and  gives  specific  personal  property  to  plain- 
tiff and  another.  Paragraph  5  gives  $3,000  to  a  church,  to  be 
paid  in  ten  equal  installments.  Paragraphs  6,  7,  and  8  are  as 
fdlows; 

Sixth.  I  give,  devise  and  bequeath  to  my  beloved  husband, 
W.  M.  Sherlock,  and  to  my  dear  son,  Prank  B,  Sherlock,  the 
use,  benefit  and  income  arising  from  all  the  remainder  of  my 
property,  both  real  and  personal,  jointly  in  equal  shares  for 
their  natural  lives,  the  survivor  of  said  two  pereons  named, 
succeeding  to  the  ownership  of  the  whole  of  said  use,  benefit 
and  income  of  said  property,  upon  the  decease  of  the  other 
person  named.  My  husband,  W.  M.  Sherlock,  shall  be  trustee 
of  said  property,  as  long  as  he  shall  live,  to  carry  out  the 
terms  of  this  will,  and  on  his  decease  then  my  son,  Frank  B. 
Sherlock,  shall  succeed  to  said  trusteeship.  The  said  trustee 
shall  take  care  of  and  preserve  my  said  property  with  no 
power  of  sale,  however,  unless  under  order  of  court  to  carry 
out  the  terms  of  this  will,  nor  shall  title  to  the  said  property 
(other  than  its  income)  invest  in  either  of  said  persons. 

Seventh.  Upon  the  death  of  the  survivor  of  the  said 
two  persons,  to  wit :  W.  M.  Sherlock  and  Prank  B,  Sherlock, 
the  title  to  all  my  property,  I  will  devise  and  bequeath,  in 
equal  shares,  share  and  share  alike,  to  my  nieces  and  nephews 
who  shall  be  living  at  the  date  of  the  death  of  the  survivor  of 
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the  two  persons  named,  to  wit :    W.  M,  Sherlock  and  Prank 
B.  Sherlock. 

Eighth.  I  will,  devise  and  bequeath  to  my  grandson, 
William  Sherlock,  ten  thousand  ($10,000)  dollars  to  be  paid 
him  on  his  attaining  the  age  of  twenty-five  (25)  years.  Should 
my  husband,  W.  M.  Sherlock  and  my  son  Frank  B.  Sherlock, 
both  die  before  my  said  grandson  has  attained  the  age  of 
twenty-five  (25)  years,  then  property  equal  to  said  amount 
of  ten  thousand  ($10,000)  in  value,  shall  be  reserved,  and 
not  distributed  to  my  nieces  and  nephews  then  living,  as  here- 
inbefore provided,  and  shall  be  charged  with  this  bequest  so 
that  it  can  be  carried  out  on  my  said  grandson  attaining  said 
age.  Should  my  said  grandson  William  Sherlock,  die  before 
attaining  the  age  of  twenty-five  (25)  years  and  after  the  death 
of  the  survivor  of  the  two  persons  formerly  named,  to  wit: 
My  husband,  W.  M.  Sherlock,  and  son,  Frank  B.  Sherlock, 
then  said  property  so  reserved  shall  be  distributed  in  equal 
portions  to  my  living  nieces  and  nephews  as  I  have  hereto- 
fore provided. 

Paragraph  9  nominates  her  husband,  W.  M.  Sherlock, 
executor  without  bond.  Paragraphs  6  and  7  are  the  ones 
litigated;  some  of  the  others  have  a  bearing,  and  for  that 
reason  have  been  referred  to.  The  only  question  litigated, 
and  the  only  construction  of  the  will  required  under  the 
issues,  is  whether  plaintiff  takes  a  fee  to  an  undivided  two- 
thirds  of  the  real  estate.  Plaintiff's  contentions  are  that  it 
is  necessary  that  a  present  vested  estate  should  exist;  that, 
while  estates  under  our  statute  (section  2917)  may  be  created 
to  commence  at  a  future  date,  the  title  is  and  must  be  vested 
in  some  one  at  all  times;  that  a  remainder  cannot  exist  without 
a  particular  estate  to  support  it,  and,  if  the  particular  estate 
expires  before  the  remainderman  is  qualified  to  take  possession, 
the  remainder  expires  with  it ;  that  the  estate  created  by  the 
seventh  clause  of  the  instant  will  is  a  contingent  remainder, 
and,  there  being  no  particular  vested  estate,  the  contingent 
remainder  must  fall  because  of  the  lack  of  a  particular  estate 
to  support  it;  that  the  trust  which  the  testator  attempted  to 
create  is  invalid ;  that  the  devise  to  the  defendants  as  nieces 
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and  nephews  ia  therefore  void,  and  by  operation  of  law  the 
heir,  plaintiff,  will,  as  against  them,  take  the  legal  estate.  It 
is  claimed  for  appellant  that,  where  the  only  words  of  gift 
are  found  in  the  direction  to  divide  or  pay  at  a  future  time, 
the  gift  is  contingent  and  not  vested,  and  that  a  proper  con- 
struction of  this  will  hringB  it  within  the  rule  of  McClain  v. 
Capper,  98  Iowa,  145 ;  Olsen  v.  Youngerman,  136  Iowa,  405 ; 
Archer  v.  Jacobs,  125  Iowa,  467 ;  Taylor  v.  Taylor,  118  Iowa, 
407.  The  necessity  that  a  present  vested  interest  or  estate 
exists  in  every  disposition  of  property  is  conceded  by  counsel 
for  appellees.  They  also  concede  substantially  that,  by  the 
seventh  clause  of  this  will,  the  estate  to  the  nieces  and  nephews 
is  not  ready  to  e<Hne  into  possession  whenever  and  however  the 
preceding  estate  determines ;  that  the  persons  who  are  to  take 
will  never  be  known  until  the  death  of  the  life  tenants,  W.  M. 
Sherlock  and  Frank  B.  Sherlock ;  that  not  every  one  of  the 
uieces  and  nephews  who  come  into  being  will  enjoy  the  benefits 
of  this  estate,  as  it  is  oidy  to  those  who  survive  the  life  tenants 
that  the  testatrix  has  given  a  portion ;  that  there  is  a  condition 
precedent  which  must  be  fulfilled  before  such  estate  can  be 
deemed  vested  in  the  remaindermen;  and  that  therefore  the 
condition  of  survivorship  fixes  the  nature  of  the  remainder  as 
a  contingent  remainder.  But  they  say  by  this  will  testatrix 
appoints  trustees  for  this  property,  and  that  the  legal  title 
to  the  realty  is  vested  in  the  trustees  until  their  death,  and 
the  contingency  occurs  by  which  the  nieces  and  nephews  then 
living  are  to  take;  that,  even  though  testatrix  intended  to 
withhold  the  legal  title  from  the  trustees,  equity  does  not  allow 
a  trust  to  fail  for  lack  of  a  trustee  holding  legal  title ;  that, 
if  title  vests  in  no  one  by  the  terms  of  this  will,  the  heirs  at 
law  hold  in  trust  for  the  uses  named.  In  answer  to  this  ap- 
pellant says  there  is  no  valid  trust  because  the  same  person 
cannot  be  at  the  same  time  trustee  and  beneficiary  of  the  same 
interest,  and  that  the  l^al  and  equitable  estates  are  mei^d. 
Appellees  alao  contend  further  that,  even  though  appellant's, 
claim  that  the  trust  estate  entirely  failed  be  correct,  still  the 
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devise  to  the  nieces  and  nephews  may  be  sustained  as  an  execu- 
tory devise. 

An  important  question  in  the  case  is  whether  the  title 
to  the  real  estate  in  question  vests  in  the  trustee  and  is  sufficient 
to  support  the  remainder.  We  have  said  in  prior  cases  that 
each  will  is  a  rule  unto  itself,  and  must  be  construed  in  all  its 
parts  with  the  intention  of  sustaining  and  supporting  the  will. 

The  substance  of  the  rule,  as  heretofore  stated,  is  that  the 

cardinal  rule  of  construction  applied  to  wills  is  to  ascertain 

and  give  cfEect  to  the  intention  of  the  testator.     If  that  inten- 

,    „  ti<Hi  can  be  gathered  from  the  instrument, 

1.   Wills  :  con-  ° 

Btruction.  it  will  always  be  carried  into  effect,  unless  to 

do  so  wotdd  violate  some  rule  of  law.  After  the  testator's 
intention  has  been  determined  by  a  construction  of  the  will, 
the  law  is  to  be  consulted  in  order  to  ascertain  how  far  the 
estate  intended  to  be  created  by  the  testator  is  affected,  limited, 
or  inhibited  by  law. 

"Where  it  is  possible  to  do  so  within  the  law,  such  a  con* 
Btruction  should  be  given  as  to  work  disposition  of  the  entire 
estate  and  prevent  even  partial  intestacy.  It  is  clear,  from 
2    BiKw  ■  trnrt      *  reading  of  this  will,  that  testatrix  did  not 

estate! :  title,  intend  that  her  son,  the  plaintiff,  should  take 
a  two-thirds  interest  in  this  real  estate  in  fee,  but  did  intend 
that  her  husband  and  plaintiff  should  take,  as  beneficiaries,  a 
life  estate  in  the  real  estate,  the  survivor  of  the  two  to  succeed 
to  the  ownership  of  such  life  estate,  and  that  the  property 
should  ultimately  go  to  her  nieces  and  nephews  who  shall 
be  living  when  her  husband  and  son  arc  both  dead.  The  words 
are  not  meaningless j  there  is  no  mistake;  they  should  not  be 
disregarded  and  the  property  disposed  of  by  the  law,  con- 
trary to  her  expressed  wishes  and  intentions.  Her  intention 
should  control,  unless  to  carry  it  out  violates  some  rule  of  law. 
As  stated,  appellant  contends  that,  under  this  will,  there  exists 
no  present  interest  or  disposition  of  the  fee,  and  the  devise 
to  the  nieces  and  nephews  in  the  seventh  clause  is  unsupported 
by  any  legal  estate.     This  conclusion  is  based  by  appellant 


Oct.  1914]  Sherlock  v.  Thompson.  T 

upon  tvo  propOBttioDB :  Pint,  that  testatrix  expressly  with- 
held from  her  tnut«e  the  l^al  title  to  the  estate  as  shown  by 
the  language  at  the  close  of  item  6  of  the  will;  second,  that 
the  nnioD  of  the  legal  and  equitable  estates  in  a  trustee  results 
in  a  merger  of  the  estates,  and  that  therefore  there  can  be  no 
valid  trust.  In  the  first  proposition  he  assumes  that  the  legal 
title  never  vested  in  the  trustee,  and  by  the  seccHid  proposition 
he  assumes  that  legal  title  had  vested  in  the  trustee,  but  that  a 
court  of  equity  will  declare  a  dissolution  of  the  trust,  and 
that  it  is  invalid  because  of  the  mei^r  of  two  estates. 

Appellant's  ai^nment  more  specifically  stated  is:  That 
the  testatrix  intended  to  withhold  from  her  husband  and  son 
every  property  right  or  interest  in  the  real  estate  of  which 
she  died  seised,  which  is  embraced  within  the  property 
described  in  appellant's  petition.  That  she  does  this  by  giving 
to  them  for  their  natural  lives  "the  use,  benefit  and  income 
arising  from  all  the  remainder  of  my  property,  both  reel  and 
perscmal."  That  this  item  of  the  will  concludes  with  this 
limitation : 

Nor  shall  title  to  the  said  pnqierty  (other  than  its  income) 
invest  in  either  of  said  persona. 

That,  to  provide  for  the  management,  it  is  provided  that ; 

My  husband,  W.  M.  Sherlock  shall  be  trustee  of  said 
property  as  Itmg  as  he  shall  live,  to  carry  out  the  terms  of 
this  will,  and  on  his  deceaae  then  my  son,  Frank  B.  Sherlock, 
shall  succeed  to  said  trusteeship.  The  said  trustee  shall  take 
care  of  and  preserve  my  property  with  no  power  of  sale,  how- 
ever, unless  under  order  of  court  to  carry  out  the  terms  of  this 
wilL 

That  it  is  thus  apparent  thai  the  testatrix  intended  to 
secure  to  her  beneficiaries  named  in  this  item  of  her  will  only 
the  use,  benefit,  and  income  arisiiig  from  the  property  there- 
in desdgnated,  and  to  specifically  withhold  from  them,  or 
either  of  them,  every  vestige  of  legal  title  or  interest  to  the 
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prcqierty  oat  of  which  this  income  should  arise.  That,  to 
provide  for  the  care  and  preservatimi  of  the  property  itself, 
the  testatrix  intended  to  create  her  husband  and  son  trustees 
of  the  property,  charging  them  with  the  duty  to  care  for  and 
preserve  the  property,  and  in  this  crainectiou  also  speciQcally 
withholding  every  vestige  of  title  to  the  property.  That  the 
testatrix  has  withheld  from  vesting  in  any  person  a  present 
interest  in  the  real  estate  of  which  she  died  seised. 

It  is  undoubtedly  true  that  testatrix  intended  to  withhold 
from  her  husband  and  son,  as  individuals  or  beneficiaries,  every 
property  right  other  than  a  life  estate,  but  it  does  not  follow 
that  she  intended  to  withhold  title  from  them  as  trustee.  On 
the  contrary,  it  appears  to  lis,  for  reasons  hereinafter  given, 
that  she  intended  to  create  a  trust  estate,  and  that  the  title 
should  vest  in  the  trustee.  The  last  sentence,  in  the  last 
clause  thereof,  in  paragraph  6  of  the  will  is  the  part  upon 
which  plaintiff  most  strongly  relies  to  sustain  his  first  position 
tiiat  testatrix  withheld  from  her  trustee  the  legal  title.  But 
the  intentiim  or  purposes  of  testatrix  will  not  be  determined 
from  the  use  of  a  single  word,  phrase,  or  sentence.  The  entire 
scheme  of  the  will  should  be  considered.  In  paragraph  6 
of  the  will  testatrix  expressed  several  desires.  She  first  gives 
the  use  of  the  property  to  the  husband  and  son  during  their 
Uvea  with  rights  of  survivorship.  She  then  appoints  a  trustee 
for  this  property,  making  her  husband  trustee  for  life,  to  be 
followed  by  Frank  B.  Sherlock.  It  should  he  said  here  that 
Frank  B.  Sherlock  is  shown  to  be  living,  but  it  does  not  appear 
whether  hia  father  is  now  alive.  There  is  no  presumption 
that  he  is  dead,  so  that,  as  far  as  appears,  the  husband  and 
son  are  both  living.  In  that  case  the  question  as  to  whether 
Frank  B.  Sherlock  can  act  as  trustee  for  himself  has  not  yet 
arisen.  He  is  not  to  act  as  trustee  until  his  father's  death. 
Finally,  in  paragraph  6.  testatrix  places  limitations  upon  the 
power,  and  gives  instructions  to  the  trustee,  saying: 

Said  trustee  shall  take  care  of  and  preserve  my  property 
with  no  power  of  sale,  however,  unless  under  order  of  court, 
to  carry  out  the  tenns  of  this  will. 


Oct.  1914]  Sherlock  v.  Thompson.  9 

The  trustee  may  sell  to  carry  out  provisions  of  tlie  will 
other  than  paragraphs  6  and  7,  and  it  may  be  necessary  to  do 
so,  but  under  tlie  will  this  may  not  he  done  without  au  order 
of  court. 

In  order  to  create  a  trust  estate  by  will,  the  law  requires 
no  particular  form  of  words  to  be  used  by  the  devisor.  If 
his  intention  is  sufficiently  disclosed  that  the  property  shall 
be  held  and  disposed  of  by  the  trustee  named,  a  trust  estate 
vests  in  the  trustee  under  the  will.  Quinn  v.  Shields,  62 
Iowa,  129, 144.  Even  though  the  will  did  not  in  direct  words 
devise  a  trust  estate  or  use  the  expression  "trust"  or 
"trustee,"  this  would  not  prevent  the  creation  of  a  trust  by 
implication,  where  the  exigencies  of  the  case  require  it,  and 
such  an  intention  is  indicated. 

In  this  first  portion  of  the  last  sentence  of  paragraph  6 
of  the  will,  the  intention  of  testatrix  is  that  the  trustees  should 
have,  as  it  is  a  fundamental  principle  of  trusteeship,  the 
legal  title  to  the  property,  by  placing  upon  the  trustees  said 
limitations  as  to  the  power  of  sale.  The  assumption  is  there 
made  by  testatrix  that  auch  trustee  shall  have  power  of  sale, 
and,  unless  limited  by  testatrix,  the  trustee  could  sell  the 
property  freely.  The  implication  that  the  trustee  may  sell 
means  to  convey,  aiid  this  shows  an  intention  to  vest  the  legal 
title  in  the  trustee,  as  such.  He  could  not  convey  unless  he 
had  such  title.  Testatrix  had  in  a  preceding  sentence  ap- 
pointed a  trustee,  and  this  appointment,  considering  all  of  the 
provisions  of  the  will  and  the  purposes  to  be  accomplished, 
gave  with  it  the  fee  to  the  real  estate  and  the  title  to  the 
personal  property.  Knowing  this,  ^e  placed  the  limitations 
before  referred  to.  Then  follows  the  last  clause  of  the  sen- 
tence, "Nor  shall  the  title  to  said  property  (other  than  its 
inctHue)  invest  in  either  of  said  persons."  The  word  "per- 
sons," being  plural,  does  not  refer  to  the  subject  of  the 
sentence,  which  is  the  word  "trustee."  It  refers  to  those 
persons  who  had  previously  been  ^ven  the  income  to  this 
property,  namely,  W,  M.  Sherlock  and  Frank  B.  Sherlock. 
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It  is  aaid  by  appellees  that  the  punctuation  of  a  period  might 
well  have  followed  the  word  "will"  in  the  nest  to  the  last 
line  of  the  clause,  and  that  this  would  have  more  accurately 
expressed  the  intention  of  testatrix,  and  that  the  clause  read- 
ing, "Nor  shall  the  title  to  said  property  (other  than  its 
income)  invest  in  either  of  said  persons,"  might  well  be  read 
after  the  period  of  the  first  sentence  of  paragraph  6.  The 
same  would  then  read  as  follows: 

' '  1  give,  devise,  and  bequeath  to  my  beloved  husband,  W. 
M.  Sherlock,  and  to  my  dear  son  Frai^  B.  Sherlock,  the  use, 
benefit  and  income  arising  from  all  the  remainder  of  my 
property  both  real  and  personal,  jointly,  in  eqaal  shares  for 
their  natural  lives.  The  survivor  of  said  two  persons  named 
succeeding  to  the  ownership  of  the  whole  of  said  use,  benefit 
and  income  of  the  said  property,  upon  the  decease  of  the 
other  person  named,  nor  shall  the  title  of  said  propertj- 
(otber  than  its  income)  invest  in  either  of  said  persons. 

Authorities  are  cited  holding  that  under  some  circum- 
stances the  courts  may  supply  wor^  phrases,  punctuation, 
and  even  transpose  sentences  in  order  to  ascertain  and  deter- 
mine the  intent  of  a  testator,  >  We  think  it  is  not  necessary 
to  resort  to  this  because  the  meaning  is  not  obscure.  In  this 
last  clause  testatrix  is  speaking  of  her  husband  and  son,  not 
in  the  light  of  trustees,  but  rather  in  the  position  of  benefi- 
ciaries. She  recognized  that  they  were  placed  in  this  will  in 
two  legal  positions.  She  desired  to  reserve  from  them,  as 
beneficiaries,  the  legal  title  to  the  estate.  Property  may  l>e 
given  to  a  person  as  trustee  or  to  such  person  in  bis  own  right. 
The  fact  that  it  may  be  the  same  person  who  occupies  the  two 
positions  does  not  in  any  wise  curtail  the  right  of  a  donor 
in  limiting  the  property  which  she  gives.  Further,  this  last 
clause  may  be  considered  as  simply  a  clause  added  to  the  fore- 
going devises  for  better  protecting  and  limiting  the  gifts  as 
made.  The  first  part  of  it  limits  the  rights  of  the  trustee ; 
the  second  part  of  it  limits  the  rights  of  beneficiaries.  We 
are  of  opinion  that,  under  this  will,  the  legal  title  vests  in 
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the  tmstee,  at  least  until  the  death  of  the  life  tenants  {CutK- 
man  v.  CoUman,  92  Qa.  772,  19  S.  £.  46),  for  the  benefit  of 
whoever  will  then  take,  such  an  estate  being  necesBaiy  to 
enable  the  trustee  to  execute  the  powers  given,  to  perfonn 
the  duties  required,  and  to  carry  out  the  purposes  and  inten- 
tions of  the  testatrix. 

II.  Vpoa  the  pnqMwtion  before  briefly  referred  to  that, 
where  a  trust  is  intended,  the  courts  will  honor  it  although 
words  of  devise  in  trust  are  lacking,  and  that  equity  does 

.  not  allow  a  trust  to  fail  for  lack  of  a  trustee 

forcaneut  holding  legal  title,  see,  without  further  dis- 

cission, Busby  V.  Biuby,  137  Iowa,  57 ;  WeUs  v.  Insurance  Co., 
128  Iowa,  646;  Johnstm  v.  Mayne,  4  Iowa,  180;  Dwyer  v. 
Cahili,  228  IlL  617  (81  N.  E.  1144) ;  Woodward  v.  James,  115 
N.  Y.  346  (81  N.  E.  1144) ;  39  Cyc.  281. 

The  court  will  execnte  the  paramount  desire  of  testatrix, 
and  might  under  scune  circumstances,  and  if  necessary,  appoint 
new  trustees. 

III.  The  next  point  is  whether  there  is  a  mei^r.  Ap- 
pellant's contention,  as  before  stated,  is  that  though  a  trust 
estate  is  devised,  and  tlie  title  vests  in  the  trustee,  the  eqni- 
,    „  table  estate  is  mcTved  in  the  legal.    To  hold 

4.   QAHV;    merger  ^  " 

of  esUtcL  here  that  there  is  a  metier  would  of  course 

defeat  the  purposes  and  intentions  of  testatrix  and  deprive 
her  nieces  and  nephews  surviving  of  their  rights  under  the 
wiU.  It  is  the  rule  at  law,  and  under  s(Hne  circumstances 
ani"  for  some  purposes  in  equity,  that,  where  a  legal  aud 
equitable  estate  unite  in  the  same  person,  the  equitable  estate 
is  merged  in  the  legal.  As  before  stated,  if  W.  M.  Sherlock  is 
DOW  living,  the  question  as  to  whether  Frank  B.  Sherlock  can 
act  as  tmstee  for  himself  has  not  yet  arisen.  He  is  the 
plaintiff,  and  the  only  one  asking  any  relief,  and  is  the  <Hily 
one  claiming  a  merger.  He  is  claiming  an  undivided  two- 
thirds  in  fee  of  this  real  estate  as  heir,  and  that  he  is  now  ^ 
entitled  to  have  the  claim  established  and  title  quieted. 
Whether  the  title  to  this  land  or  any  part  of  it  will  revert  to 
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plaintiff  as  heir,  or  what  his  rights  may  be  if  there  should 
be  no  nieces  or  nephews  living  at  the  death  of  the  life  tenants 
who  will  take,  is  another  matter  and  not  now  determined. 

Trusts  are  creatures  of  equity,  and  the  donor's  intention 
has  always  been  upheld  and  executed,  wherever  possible. 
Equity  will  attempt  to  remedy  the  defect,  if  the  donor  has 
unfortunately  so  constructed  his  gift  that  it  is  defective  in 
some  of  its  parts. 

The  rule  contended  for  by  appellant  is  the  rule  at  law 
and  may  be  in  equity  if  there  is  no  object  or  purpose  in  keep- 
ing the  two  estates  separate.  Archer  v.  Jacobs,  125  Iowa,  467, 
cited  by  appellant,  is  not  in  point.  In  that  ease  there  was 
no  question  in  regard  to  a  trust  estate  or  of  title  vesting  in  a 
trustee,  upon  which  a  remainder  could  be  supported.  By 
conveyances  the  different  estates  became  united  in  one  person, 
and  the  court  there  held  that  this  union  of  the  life  estate,  . 
the  vested  remainder,  and  the  reversion  in  a  common  grantee 
must  be  held  to  merge  and  destroy  the  contingent  remainder 
limited  to  persons  who  are  not,  and  may  never  be,  in  being. 

In  Nellis  v.  Rickard,  133  Cal.  619  (66  Pac.  33,  85  Am.  St. 
Rep.  229),  it  is  said: 

It  is  undoubtedly  true,  as  a  general  proposition,  that, 
where  an  equitable  estate  and  a  legal  estate  meet  in  the  same 
person,  the  former  is  merged  in  the  latter,  if  the  two  estates 
are  commensurate  and  coextensive,  and  if  the  merger  is  not 
contrary  to  the  intention  of  the  parties.  .  .  .  And  ordinar- 
ily a  cestui  que  trust  should  not  be  appointed  trustee.  But 
the  authorities  hold  that  a  cestui  que  trust  is  not  absolutely 
incapacitated  from  being  a  trustee,  'as  the  court  itself,  under 
special  circumstances,  appoints  a  cestui  que  trust  a  trustee. 
The  question  is  one  merely  of  a  relative  fitness.' 

In  Burbach  v.  Burbach,  217  III.  547  (75  N.  E.  519),  we 
have  a  case  of  a  devise  to  A.,  B.,  and  C,  trustees  for  A.,  B., 
C,  D.,  and  E.  for  the  sale  of  real  estate  and  a  division  thereof 
among  the  beneficiaries.  It  was  contended  that  the  estate 
or  at  least  the  portion  of  it,  properly  falling  to  A.,  B.,  and  C, 
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was  mei^d  with  the  legal  title,  as  lield  by  them,  and  that  the 
court  could  not  compel  a  sale  of  the  real  estate  as  was  pro- 
vided in  the  will.  The  court  aaid  at  pa^  550  of  217  111.,  at 
page  520  of  75  N.  R; 

The  provisicms  of  the  will  are  not  void  on  the  ground  that 
the.  three  trustees  are  also  beneficiaries.  Whatever  may  be 
said  as  to  the  fitneaa  of  trustees  to  take  property  in  tniai  for 
themselves,  they  are  not  necessarily  and  in  all  cases  incapable 
of  doing  so,  .  .  .  and,  where  one  is  a  trustee  for  himself 
and  others,  that  fact  does  not  defeat  the  trust. 

The  union  of  two  estates  in  one  person  does  not  necessarily 
result  in  a  mei^er.  The  merging  of  two  estates  by  their  union 
in  a  single  individual  is  purely  a  matter  of  theory.  The  two 
estates  are  couceived  as  remaining  separate  wherever  that  view 
.  is  to  the  advantage  of  their  holder.  There  is  the  more  reason 
that  they  should  be  kept  apart  when  their  mei^r  would 
operate  to  the  prejudice  of  one  who  is  not  a  party  to  the  trans- 
action. waHanu  V.  Bricker,  83  Kan.  53  (109  Pac.  998,  30 
L.  R  A.  (N.  S.)  343,  346). 

At  law,  the  mie  is  that,  whenever  a  greater  estate  and  a 
lesser  coincide  in  the  same  person  without  any  intermediate 
estate,  the  lesser  is  merged. 

In  equity,  the  rules  of  law  as  to  merger  are  not  followed, 
and  the  doctrine  of  merger  is  not  favored.  Equity  will  pre- 
vent or  permit  a  merger  as  will  best  subserve  the  purposes  of 
justice  and  the  actual  and  just  intent  of  the  parties.  Wher- 
ever a  merger  would  operate  inequitably,  it  will  be  prevented. 
...  In  equity,  the  mei^r  will  be  prevented  whenever 
necessary  to  protect  the  rights  of  an  innocent  third  party,  or 
of  the  person  in  whom  the  estates  meet.    16  Cyc.  665,  668. 

In  equity  the  legal  rule  of  mei^r  is  not  regarded  as  in- 
flexible, and  the  question  whether  the  doctrine  of  merger  will 
be  applied  or  not  is  determined  by  the  intention  of  the  party 
in  whom  the  estates  unite,  provided  that  his  intention  shall 
not  be  enforced  to  perpetrate  fraud  or  wrong.  .  .  .  The 
equitable  doctrine  has  superseded  the  legal  doctrine  almost 
entirely  at  this  day,  for  in  England  the  equitable  doctrine 
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controls  in  coorts  of  law  by  atatate,  while  in  many  of  the 
United  States  equitable  remedies  can  be  had  in  courts  of  law. 
(20  Am.  &  Eng.  Enc.  Law  [2nd  Ed.]  pp.  590,  591.) 

Merger  takes  place  when  a  greater  and  leaser  estate  come 
together  in  the  same  person,  and  when  there  is  no  reason  for 
their  longer  existence  as  separate  estates.  The  doctrine  has 
its  foundation  in  the  ccmvemence  of  the  parties  interested, 
and  therefore  whenever  the  rights  of  strangers,  not  parties 
to  the  act,  that  woold  otherwise  work  an  extinguishment  of 
the  particular  estate,  require  it,  the  two  estates  will  still  have 
B  separate  continuance  in  contemplation  of  law.  Moore  v. 
Luce,  29  Pac.  260,  263  (72  Am.  Dec.  629). 

See,  also,  Robertion  v.  De  Bndatour,  188  N.  Y.  301  (80 
N.  E.  938) ;  16  Cyc.  665,  668 ;  39  Cyc.  248 ;  Cuskman  v. 
Colemm,  92  Ga.  772  (19  S.  E.  46). 

There  is  no  merger.  Other  points  are  argued,  but  what 
we  have  said  disposes  of  the  case. 

The  judgment  of  the  district  court  was  right,  and  it  is — 
Affirmed. 

Lai»,  0.  J.,  and  Evans  and  Weaves,  JJ.,  concur. 


Gborcoc  MoCabl,  AppeUee,  v.  CiiAssB  ConNTT,  Appellant. 

fflghwayt:    VACATION:     jnaisoicnoN.    There  ia  no  aUtatorj  provision 

1  for  the  THCation  of  a  highway  except  upon  petitioD  to  tho  board  of 
superriBorB  the  same  bb  for  th«  establishment  of  a  highw&y.  Tbey 
cannot  be  discontinued  or  vacated  merely  at  the  pleasure  of  the 
offlcen  upon  whom  the  power  of  discontinuance  is  conferred;  and 
until  a  petition  for  vacation  haa  been  filed  the  miperviBors  have  no 
jurisdiction  to  act 

Sana.    The  Code  of  1897,  relating  to  the  eetablishment  and  vseatioD 

2  of  hig^iwaTB,  made  no  distinction  between  the  terms  "vacate" 
and  "diaeontanoe." 


Oct  1914]  McCabl  v.  Clabee  Countt.  15 

8atm:     ABAMpoKUXira'.     The  Bbtuidoiunent  of  a  highway  Is  ebUAj  a 

3  quoBtdon  of  the  intent  and  acta  of  the  pnblic;  neither  nonoMr,  ob- 
Htruetioii  nor  failure  to  keep  the  highwaj  in  repair  will  neeessaril; 
work  an  abandonment. 

8Um:     vAGA-noN:     muAoEa:     xiohts  or  abuttino  owhkb.    Where  a 

4  higtawaj  has  been  legally  establiabed  the  failure,  marelj,  of  the 
board  of  euperviMrs  to  rebuild  a  bridge,  or  to  improve  the  highway, 
will  not  work  a  vacation  or  discontinuance  of  the  highway;  nor  can 
■  property  owner  recover  damageB  against  the  county  for  ench 
failure  on  the  gronnd  that  the  highway  had  thua  been  discontinued. 

Sana:     bkujok:     duty  of  county  to  kebuild:     discbction.    Under 

5  the  atatutes  eziatiDg  prior  to  the  revision  of  the  road  lawi  by  the 
36th  General  Assonbly  the  county  superriaora  bad  a  discretion  in  the 
matter  of  rebnilding  a  highway  bridge. 

Appeal  from  Clarke  District  Court. — Hon.  H.  E.  Etans, 
Judge. 

TCESDAT,  OCTOBEB  6,  1914. 


Action  at  law  for  damages  because  of  the  alleged  vacation 
of  a  public  highway.  Trial  to  the  court,  without  a  juiy.  Judg- 
ment for  plaintiff.    Defendant  appeals. — Beverttd. 

Henry  Btiwert,  for  appellant. 

0.  M.  Slaymdker  and  W.  B.  Tollman,  for  apjiellee. 

Preston,  J. — This  action  was  brought  in  1912  under  the 
law  as  it  existed  prior  to  the  road  laws  of  the  Thirty-Fifth 
General  Assembly.  (Chapters  122,  123.)  In  1911  one  Barr 
owned  a  farm ;  the  e^hty  acres  of  land  to  be  described.  He 
sold  it  to  plaintiff,  who  owned  and  farmed  it  for  the  year 
1912,  when  he  sold  it.  Barr  assigned  his  claim  to  the  plaintiff. 
The  court  allowed  $200  as  damages,  for  depreciation  in  rental 
value  of  the  land  of  $100  for  each  year. 

The  land  is  the  8.  B.  V4.  of  the  N.  "W.  14  and  the  N.  E. 
%  of  the  S.  W.  14  of  tlie  section.    The  buildings  are  on  the 


16  McCael  v.  Clabke  Counti.  [167  Iowa 

east  aide  of  the  land  and  halfway  north  and  south.  There  is, 
and  for  twenty  years  has  been,  a  regularly  established  highway 
running  east  and  west  on  the  north  side  of  the  section,  also 
one  on  the  south  side,  and  one  running  north  and  south 
through  the  center  of  the  section.  The  last  mentioned  is  the 
one  in  controversy. 

About  eight  or  ten  years  ago  another  road  was  established 
running  north  and  south  on  the  east  side  of  the  section.  The 
north  end  of  plaintiff's  land  is  therefore  one-fourth  mile  from 
the  road  on  the  north,  and  the  south  end  of  bis  land  is  one- 
fourth  mile  from  the  road  on  the  south  of  the  secticm,  and  hig 
house  is  one-half  mile  from  these  roads.  His  is  the  only  house 
on  the  one  mile  of  road  through  the  center  of  the  section. 
This  road  is  described  by  some  of  the  witnesses  as  a  by-road, 
and  it  seems  to  have  been  but  little  traveled. 

In  the  south  half  of  the  mile  of  road  in  question,  and  near 
the  south  end,  the  adjacent  owner  has  constructed  three  wire 
fences  across  the  highway.  We  do  not  understand  that  plain- 
tiff makes  any  claim  that  defendant  county  is  responsible  for 
the  obstructions  by  these  fences.  In  this  highway,  both  in 
the  north  and  south  halves,  are  three  ditches,  extending  par- 
tially across  the  highway,  but  not  entirely  obstructing  it. 
Crossing  this  mile  of  road,  near  the  north  end,  is  a  stream 
which  plaintiff  describes  as  thirty  to  forty  feet  wide  and  fifteen 
or  twenty  feet  deep;  the  sides  nearly  straight  up  and  down; 
it  cannot  be  crossed  with  a  team.  Until  five  or  six  years  ago, 
there  was  a  county  bridge  across  this  stream.  At  about  that 
time  the  bridge  was  washed  out.  The  county,  though  re- 
quested to  rebuild  it,  has  refused  to  do  so.  The  road  has  not 
been  worked  since  about  that  time. 

A  witness,  who  was  a  member  of  the  board  of  supervisors, 
testifies,  giving  his  conclusion,  in  part,  that  in  regard  to 
the  road  in  question: 

It  was  really  the  understanding  that  the  old  road  was  to 
be  vacated  and  the  one-half  mile  cast  established.  But  no 
action  was  taken  as  to  the  vacation  of  the  old  road.  We  eon- 
elnded  to  do  no  further  work  on  the  old  road. 
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There  is  no  claim  that  there  is  any  record  showing  that 
such  was  the  Qnderstauding  and  no  claim  that  the  road  was 
in  fact  vacated  in  the  manner  provided  by  statute.  Though 
the  question  of  abandonment  of  this  road  is  referred  to  in  the 
pleadings,  it  is  not  relied  upon,  nor  has  it  been  argued. 

Plaintiff  seeks  to  bring  his  case  within  the  rule  of  Mc- 
Cann  v.  Clarke  County,  149  Iowa,  13.  It  was  there  held  that 
the  vacation  of  a  highway  adjacent  to  a  tract  of  land,  to 
which  the  owner  has  no  other  convenient  means  of  access, 
causes  a  special  damage  to  the  owner,  separate  and  distinct 
from  that  suffered  by  the  general  public,  and  that  he  is  entitled 
to  recover  snch  damages. 

The  claim  here  is  that  the  failure  of  the  county  to  rebuild 
the  bridge  and  work  the  road  is  equivalent  to  a  vacation  of 
the  highway,  or,  as  counsel  for  plaintiff  state  it: 

Plaintiff  claims  damages  in  this  case  because  of  the  fail- 
ure and  refusal  of  defendant  to  keep  np  the  bridges  and  work 
the  highway  in  this  section,  so  that  he  will  have  ingress  and 
egress  to  and  from  his  land,  and  because  it  has  discontinued 
saeh  highway.  He  does  not  claim  damages  by  reason  of  any 
statutory  provision;  but  he  claims:  That,  as  the  road  fur- 
nishes him  the  only  means  of  access  to  his  prtq)erty,  the  county 
owes  him  the  duty  of  keeping  it  in  repair,  and  that  the  failure 
to  do  so  on  its  part  renders  it  liable  to  him  in  damages.  That 
as  the  coonty  is  liable  for  damages,  if  the  highway  is  formally 
vacated,  it  cannot,  by  failure  to  work  and  keep  up  said  high- 
way, in  effect  vacate  the  same  and  thereby  escape  the  pajiuent 
of  damages,  and  also  claims  that  its  act  in  discontinuing  the 
highway  makes  it  liable  in  damages.  That  a  landowner  has 
such  an  interest  or  property  right  in  an  abutting  highway, 
which  furnishes  him  ingress  to  and  egress  from  his  land,  that 
if  such  highway  is  taken  away  from  him  by  the  county,  and 
his  ingress  and  egress  is  interfered  with,  he  is  entitled  to 
recover  damages  in  projwrtion  to  his  injury.  This  proposi- 
tion is  laid  down  by  this  court  in  the  case  of  McCann  v.  Clarke 
County,  149  Iowa,  13. 

This  presents  a  new  question  for  determination.    Appel- 
lant concedes  that,  if  the  board  of  supervisors  had  actually 
Vol.  167  Ia.— 2 
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vacated  the  road,  it  would  be  liable,  but  eoutends  that  there 
was  no  statute  in  Iowa  at  that  time  charging  the  county 
with  the  duty  of  repairing  roads  and  bridges  -,  that  the  power 
vested  in  the  board  is  permissive  only,  and  that  the  board 
has  a  discretion  in  the  matter;  that  the  acts  of  the  board 
are  legislative  and  governmental  in  their  character,  and  not 
subject  to  review  by  the  courts.  It  concedes  that  if  the  county 
undertakes  to  build  bridges,  and  builds  negligently,  it  is  liabl* 
to  a  person  injured  through  such  negligence. 

Section  422,  par.  17,  of  the  Code,  provides  that  the  board 
of  supervisors  has  power  ' '  to  lay  out,  establish,  alter  or  dis- 
continue any  county  highway  heretofore  laid  out,  or  here- 
after to  be  laid  through  or  within  the  county,  as  may  be 
provided  by  law. ' '  And  section  1484  provides  that  any  person 
desiring  the  establishment,  vacation  or  alteration  of  a  road 
shall  file  in  the  auditor's  ofBce  of  the  proper  county  a  petititai 
in  substance  as  follows,  etc. 

In  the  last  section,  the  same  method  of  procedure  is 
prescribed  for  vacating  as  for  establishing  a  road.  Our  atten- 
tion has  not  been  called  to  any  other  provision  of  the  statute 
in  regard  to  vacating  or  discontinuing  high- 
ways. Under  secti(m  1484,  it  has  been  held 
that,  until  such  a  petition  has  been  filed,  the 
board  has  no  jurisdiction,  and  that  the  county  could  not  be 
estopped  by  the  acts  of  the  auditor  and  the  board  from  set- 
ting out  the  illegality  of  the  proceedings.  Curtis  v.  Pocahontas 
County,  72  Iowa,  151.  The  board  can  act  upcm  petition  only. 
Lamansky  v.  WiUiams,  125  Iowa,  582.  Public  highways  can 
be  discontinued  or  vacated  only  after  proper  proceedings  had 
in  the  manner  pointed  out  by  statute.  They  cannot  be  dis- 
continued at  the  pleasure  of  a  town  or  of  the  (^cers  upon 
whom  the  power  of  discontinuing  or  vacating  highways  is 
conferred.  37  Cye,  180.  Statutory  notice  must  be  given. 
Moffitt  V,  Brainard,  92  Iowa,  122,  and  note.  And  it  is  held  in 
some  states  that  an  order  or  judgment  discontinuing  a  public 
highway  must  substantially  conform  to  the  statutory  reqnire- 


.   HlOHWllB : 
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ments.  37  Cyc.  187,  In  Minneaota  it  has  been  held  that  the 
order  most  be  complete  and  sufficient  on  its  face,  and  its 
defects  cannot  be  helped  out  or  supplied  by  parol.  Keyes  v. 
Miniteapolis  By.  Co.,  36  Minn.  290  (30  N.  W.  888). 

It  is  conceded  by  appellee  in  argument  that,  in  case  of 
the  vacation  of  a  road,  the  damages  would  accrue  at  once, 
and  to  the  person  owning  the  land  at  the  time  of  the  vacation, 
but  claims  that,  in  case  of  the  discontinuance  of  the  road,  the 
damages  do  not  accrue  in  one  sum,  but  are  continuing. 

The  theory  of  plaintiff  on  the  trial  was,  and  that  is  the 
argument  in  this  court,  that  the  county  might  at  any  time  con- 
clude to  rebuild  the  bridge,  and  that,  for  this  reason,  the 
damages  would  be  continuing,  which  would  negative  the 
thought,  it  seems  to  us,  that  there  bad  been  a  vacation.  A 
vacation  of  the  road  would  necessarily  be  permanent,  whereas, 
under  plaintiff's  theory,  he  would  have  a  right  of  action  for 
a  temporary  failure  to  rebuild. 

In  the  claim  presented  to  the  board  of  supervisors,  it  is 
stated: 

You  are  notified  that  such  damages  are  continuous,  and 
the  undersigned  will,  from  time  to  time,  claim  such  additional 
damage  as  he  suffers. 

The  evidence  was  directed  to  the  difference  in  the  rental 
value  for  the  years  1911  and  1912,  and  this  was  the  theory 
of  the  trial  court  in  awarding  damages.  The  award  was  for 
$100  for  the  year  1911  to  Barr,  the  then  owner  of  the  land, 
and  whose  claim  had  been  assigned  to  plaintiff,  and  $100  to 
plaintiff  for  the  year  1912. 

It  appears  to  us  that  plaintiff  is  driven  from,  or  abandons, 
his  position  that  the  mere  failure  of  the  county  to  rebuild  the 
bridge,  and  the  failure  of  the  coimty,  or  the  township  officers, 
to  work  the  road,  is  equivalent  to  a  vacation 
of  the  road,  and  that  such  failure  is  indirectly 
a  vacation.  But  counsel  seeks  to  make  a  distinction  between 
a  vacation  and  a  discontinuance  of  the  road.    They  say  that. 
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if  the  road  is  vacated,  it  is  necessarily  a  discMitinuance,  but 
that  there  may  be  a.  discontinuance  without  a  vacation.  If 
this  last  proposition  be  true,  they  would  not  come  within  the 
rule  of  the  StcCann  cage,  supra,  where  it  waa  ruled  that  the 
abutter  may  recover  for  the  vacation  of  a  road.  But  we  are 
of  opinion  that  there  is  no  distinction,  as  here  used  in  our 
statutes,  in  regard  to  discontinuing  or  vacating  roads.  Sec- 
tion 422,  before  quoted,  reads  that  the  board  of  supervisors 
may  vacate  or  discontinue  any  county  highway,  etc.  Section 
1484  does  not  mentiwi  the  matter  of  discontinuance,  or  use 
that  word,  but  refers  to  the  establishment,  vacation,  or  altera- 
tion of  roads,  etc.  A  definition  for  the  word  "vacate"  ia  to 
put  an  end  to,  and  for  the  word  "discontinuance"  to  leave 
off ;  to  cease.  The  boohs  refer  to  the  two  words  in  the  same 
sense.  Thus  in  37  Cyc.  180,  under  the  heading  "Mode  of 
Effecting  Vacation,"  it  is  stated  that  "public  highways  can 
be  discontinued  or  vacated  only  after  proper  proceedings," 
etc.,  and  "they  cannot  be  discontinued  at  the  pleasure  of  a 
town  or  of  the  ofGcers, ' '  etc. ;  and  at  page  187  in  the  same 
volume  it  is  stated  that  an  order  or  judgment  discontinuing 
a  public  highway  must  conform  to  the  statute,  etc. ;  and  at 
page  175,  same  volume,  under  the  heading  "Vacation,"  it 
is  said  that  "public  highways  are  created  by  statute,  either 
directly  or  through  delegated  power,  and  are  under  full  con- 
trol of  the  Legislature."  While  this  control  is,  as  regards 
vacation,  generally  exercised  through  the  instrumentality  of 
local  governmental  subdivisions  of  the  state,  the  Legislature 
may,  in  the  absence  of  constitutional  limitations,  discontinue 
highways  by  direct  legislative  act.  These  citations  are  given 
more  to  show  the  use  of  the  words  "vacate"  and  "discon- 
tinue" than  for  other  purposes. 

A  road  may  not  be  discontinued  unless  it  is  vacated,  or 
pofisibly  by  abandonment.  Abandonment  would  be  a  dis- 
continuance in  one  sense.     The  question  of  abandonment  of 

„    „  .  a  road  involves,  not  so  much  the  question  of 

3.   Samb:   abBD-  ,  '  ^ 

donment.  time,  though   after  a  long  time  there  may 

arise  a  presumption.    But  it  involves  more  the  question  of 
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intent  and  acts  of  the  pablic,  Nontiser  ia  not  enough,  onlefis 
coupled  with  afBrmative  evidence  of  a  clear  determination 
to  abandon.  37  Cyc,  195.  Nor  will  obstructions  or  eucroach- 
menta  necessarily  work  an  abandonment.  37  Cyc.  199.  Nor 
does  the  failure  to  keep  the  road  in  repair  necessarily  work 
an  abandonment.  37  Cyc.  197 ;  Maire  v.  Erase,  85  Wis.  302 
(55  N.  W.  389,  26  h.  R.  A.  449).  But,  wheUier  there  has 
been  an  abandonment  of  the  road  in  question,  ajid  whether, 
if  it  has  been  abandoned,  plaintiff  may  recover  nnder  the 
doctrine  of  McCtmn  v.  Clarke  County,  we  need  not  determine, 
nor  is  it  necessary  to  further  discuss  the  question  of  abandon- 
ment, because  it  ia  not  relied  upon  or  argued.  "We  may  say, 
however,  that  we  would  not  be  disposed  to  extend  the  doctrine 
of  the  McCann  case. 

It  would  seem,  then,  from  the  cases  before  cited,  and  the 
foregoing  discussion,  and  we  so  hold,  that  the  board  of  super- 
visors may  not  vacate  or  discontinue  a  road,  which  has  been 
legally  established,  by  its  mere  failure  to  re- 
ViStB^f'Sii^-  '^"''^  *  bridge  which  has  been  washed  out, 
ting  owner.  (,y  ]jy  (1,^  fajjuye  of  the  board  of  supervisors 
or  township  officers  to  work  the  road.  To  hold  otherwise 
would  tend  to  encourage  litigation  for  the  failure  of  a  county 
or  city  to  rebuild  or  repair,  even  though  for  a  short  time, 
and  it  would  be  to  bold  that  the  board  of  supervisors  had  no 
discretion  in  the  matter.  There  might  be  a  case,  perhaps, 
where  the  board  of  supervisors,  by  fraud,  in  fact  vacate  or 
discontinue  a  road,  or  attempt  to  do  so,  and  fail  to  take  the 
proper  steps  required  by  statute,  and  for  the  purpose  of 
preventing  abutters  specially  injured  from  recovering  dam- 
ages as  for  a  vacation.  But  this  may  well  be  doubted  for  the 
reasons  before  stated.  But  such  a  case  has  not  been  made 
here.  We  may  observe  that  to  attempt  to  so  vacate  might  be 
a  dangerous  proceeding  for  a  county,  for  after  a  road  has  been 
established  and  the  county  has  assumed  to  act,  if  there  has 
been  no  vacation,  discontinuance,  or  abandonment  of  it,  the 
count?  might  be  liable  in  damages  to  one  injared  by  reason 
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of  it8  failare  to  maintain  tbe  road  and  bridges  in  a  reasonably 
safe  condition.  But  this  we  do  not,  of  course,  now  determine. 
Appellee  cites  and  relies  upon  Bembe  v.  Anne  Arundel 
County,  94  Md.  321  (51  Atl.  179,  57  L.  B.  A.  279),  where 
it  is  held  that  where  the  county  does  not  formally  vacate 
or  discontinue  the  highway,  but  allows  it  to  get  out  of  repair 
and  become  and  remain  impassable,  and  in  that  way  acoHn- 
plish  the  same  purpose,  it  is  liable  in  damages,  because  it  may 
not  do  in  an  indirect  way  that  which  it  cannot  do  directly. 
Counsel  say  this  is  the  only  case  they  have  been  able  to  find. 
That  case  was  decided  upon  demurrer ;  the  court  saying : 

As  we  are  dealing  exclusively  with  the  case  made  by  the 
declaration,  we  must  confine  our  discussion  to  its  legal 
sufficiency;  and,  upon  the  case  there  stated,  we  are  of  the 
opinion,  for  the  reasons  we  have  assigned,  that  a  good  cause 
of  action  has  been  set  forth. 

The  ai^ument  seems  plausible  at  first  blush.  It  does 
not  appear,  from  the  opinion  in  that  case,  what  the  statates 
of  Maryland  are  in  regard  to  vacating  highways,  whether 
a  petition  must  be  filed  and  notice  given,  or  whether,  under 
the  statutes  of  that  state,  the  law  enjoins  upon  tbe  road 
authorities  the  duty  to  rebuild  or  repair,  or  whether  the-power 
is  permissive  only,  with  a  discretion  in  the  board  of  super- 
visors, whether  in  the  first  place  they  will  build  brii^es  or 
rebuild  them  when  destroyed.  These  matters  are  not  referred 
to  in  the  opinion.  The  theory  of  that  case  seems  to  be  that 
the  acta  of  the  road  authorities  in  failing  to  keep  the  road 
in  repair  constituted  an  obstruction  and  a  nuisance,  and  that 
the  same  rule  applies  to  the  county  as  to  an  individnal. 

The  point  decided  in  MeCann  v.  Clarke  County  seems  not 
to  have  been  involved  in  the  Maryland  ease,  for  in  tbe  Mary- 
land case  the  court  says: 

Whether  a  public  road  can  be  lawfully  closed  by  the 
county  commissioners  without  compensating  individuals,  who 
may  be  injuriously  affected  by  the  discontinuance  of  the  high- 
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wsy,  is  a  question  not  now  involved,  and  therefore  not  calling 
for  a  decision.  .  .  .  The  pending  suit  is  founded  ou  the 
alleged  total  obstruction  of  a  public  road,  inclnding,  as  a  part 
thereof,  a  public  bridge.  Had  the  obstructionB,  which  are 
alleged  to  consist  in  a  condition  of  negligent  disrepair,  caused 
an  injury  to  the  person  of  the  plaintiff  whilst  attempting  with 
due  care  to  use  the  road,  there  could  be  no  doubt  of  his  right 
to  maintain  an  action  therefor  and  recover  compensation  for 
the  injury.  .  .  .  But  the  acts  complained  of  in  the  decla- 
ration now  under  examinati(»i  do  not  bring  this  case  within 
the  principle  just  announced,  because  this  is  not  a  suit  for  a 
personal  injury  or  for  an  injury  to  personal  property  su»- 
tained  whilst  in  actual  use  of  the  road,  but  it  is  a  suit  by  an 
abutting  proprietor  for  the  maintenance  of  a  public  nuisance 
by  the  defendant  whereby  the  plaintiff  was  injured. 

Such  is  not  the  theory  of  the  plaintiff  in  the  instant  case. 
The  Bembe  case  is  cited  in  note  to  Slois  db  Co.  v.  Johnson, 
8  L.  R.  A.  (N.  S.)  226,  229,  and  McKay  v.  Enid,  30  L.  R.  A. 
(N.  S.)  1021,  1026,  but  on  the  point  as  to  whether  a  person 
BO  situated  suffers  special  damage,  and  do  not  refer  to  the 
other  points  raised  in  the  present  case  in  regard  to  vacation 
of  a  road  and  discretion  of  the  officers  in  rebuilding  a  bridge, 
etc. 

We  are  of  opinion  that  the  board  of  supervisors,  under 
our  statutes  and  decisions,  has  a  discretion  in  the  matter. 
It  has  been  so  decided,  and  is  admitted  by  counsel  for  appellee 
in  argument.    They  say: 

Appellee  also  agrees  that  an  action  will  not  lie  to  compel 
the  board  of  supervisors  to  establish  a  highway,  work  roads, 
or  build  bridges.  That  such  matters  are  discretionary  with 
the  hoard,  and  the  courts  have  no  power  to  control  such  dis- 
cretion. 

The  same  rule  applies  as  to  rebuilding  bridges.  State 
V.  Morris,  43  Iowa,  192. 

The  statute  gives  the  board  power  to  build  and  repair 
bridges,  bat  does  not,  or  at  least  did  not  when  this  case  was 
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tried,  or  when  plaintiff's  alleged  cause  of  action  arose,  enjoin 

upon  the  board  the  duty  to  do  so.    Appellant 

'''  Mdji:  duty    concedes  that,  if  the  county  undertakes  to 

reiidiid:"di«-      build  and  builds  negligently,  it  is  liable  to  a 

person  injured  through  such  negligence,  but 

it  contends  that,  if  it  declines  to  build  at  all,  no  power  exists 

in  the  courts  to  compel  it  to  build,  or  to  bold  it  liable  in 

damages  for  not  building. 

In  the  McCann  case,  McCann  had  a  road  which  gave  him 
the  only  ingress  and  egress  to  and  from  his  farm.  The  board 
took  it  away  by  affirmative  and  positive  legislation.  Not  so  in 
the  instant  case.  Here  the  board  merely  failed  to  rebuild  a 
bridge  which  had  been  washed  out.  In  the  present  ease,  the 
road  is  still  there.  There  is  a  wide  difference  between  doing 
some  positive  act  to  take  away  a  road  and  doing  nothing,  and 
which  may  be  only  temporary.  As  before  stated,  plaintiff 
ai^es  that  the  county  may  conclude  to  rebuild  this  bridge 
at  any  time.  In  that  case,  the  failure  or  refusal  to  rebuild 
the  bridge  would  be  temporary  only,  and  would  not  be  a 
vacation,  discontinuance,  or  abandonment. 

Section  422  of  the  Code  enumerates  the  powers  of  the 
board  of  supervisors.  Among  other  things,  paragraph  18  of 
that  section  gives  the  board  power  to  provide  for  the  erection 
of  all  bridges  which  may  be  necessary,  and  which  the  public 
convenience  may  require  within  their  respective  counties,  and 
to  keep  the  same  in  repair,  except  as  is  otherwise  provided  by 
law.  The  power  to  build  or  repair  is  conferred,  but  the  statute 
gdes  no  further.  The  duty  to  build,  or  rebuild,  or  repair  is, 
or  was  not  then,  enjoined  upon  the  board.  Whether  the  law, 
as  changed  since  the  trial  of  this  case,  does  so,  we  do  not 
determine. 

Though  the  county  may  be  liable  in  damages  for  failure 
of  the  board  of  supervisors  to  maintain  a  county  bridge  in  a 
safe  condition,  the  board  cannot  be  compelled  by  mandamus 
to  build,  or  restore  a  bridge  which  has  become  impassable. 
The  reason  for  this  is  that  such  is  a  matter  of  discretion  with 
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the  board,  to  be  exercised  in  view  of  the  public  interests. 
Leonard  v.  Wakeman,  120  Iowa,  140;  State  v.  Morris,  43  Iowa, 
192 ;  Perry  v.  Supervisors,  133  Iowa,  281 ;  Nolan  v.  Reed,  139 
Iowa,  68,  71 ;  Lake  Drvmmond  Canal  tfe  Water  Co.  v.  Bumham, 
147  N.  C.  41  (60  S.  E.  650,  17  L.  B.  A.  (N.  S.)  945,  125  Am. 
St  Rep.  519). 

Id  the  Morris  case,  supra,  the  court  said  that  the  question 
as  to  rebuilding  is  not  different  in  principle  from  building  a 
bridge  in  the  first  instance.  It  has  been  held  that  removal 
of  obstructions  in  a  highway  may  be  compelled  by  mandamus 
against  the  officers  whose  duty  it  is  to  remove  them.  Patter- 
son V.  VaU,  43  Iowa,  142 ;  Cook  v.  Oaylord,  91  Iowa,  219 ;  37 
Cyc,  255.  This  is  so  because  the  duty  of  removing  obstmc' 
tions  from  highways  is  enjoined  upon  road  supervisors.  One 
reason  for  such  a  statute  is,  perhaps,  that  such  obstructions 
constitnte  a  nuisance.     Code,  section  5078. 

As  before  stated,  the  holding  in  the  Maryland  case,  before 
cited,  and  relied  upon  by  plaintiff,  is  placed  upon  the  ground 
that  failure  to  maintain  a  highway  was  an  obstruction  of  the 
highw^,  and  a  nuisance.  This  is  not  the  question  here,  but 
the  question  in  this  case  is,  rather,  whether  there  has  been  a 
vacation  or  disctmtinuance  of  this  highway,  and  whether  the 
board  of  supervisors  has  a  discretion  in  the  matter  of  rebuild- 
ing the  bridge. 

Defendant  contends  that,  omitting  the  question  of  re- 
buOding  the  bridge,  the  working  of  the  road  in  question  is  a 
matter  devolving  upon  the  township  officers.  It  has  been  so 
held.  Noian  v.  Reed,  supra;  Soper  v.  Henry  County,  26  Iowa, 
269 ;  McCuUom  v.  Black  Hawk  County,  21  Iowa,  417. 

There  is  evidence  in  this  case  tending  to  show  that  the 
township  officers  had  ceased  working  the  road  before  the  board 
of  Bupervisors  refused  to  rebuild  the  bridge,  and  that  the 
board  considered  it  a  useless  expense  to  rebuild  the  bric^, 
if  the  highway  was  otherwise  obstructed  and  impassable. 

But,  after  all,  the  real  question  in  this  case  is  whether, 
under  the  circumstances  shown,  the  failure  to  rebuild  the 
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bridge  and  maintain  the  road  amounts  to  a  vacation  or  dis- 
continuance  of  the  road,  so  as  to  bring  the  case  within  the 
rule  of  the  McCann  case.  From  the  view  we  have  already  ex- 
pressed, we  think  such  failure  does  not  have  that  effect. 

It  follows  that,  under  the  evidence,  the  judgment  should 
have  been  for  the  defendant,  and,  under  the  rule  that  we  may 
render  such  a  judgment  as  the  district  court  should  have 
rendered,  the  cause  ia  reversed  and  remanded,  with  directiMi 
to  enter  judgment  for  defendant  and  against  the  plaintiff  for 
costs. — Reversed. 

Ladd,  C.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 


The  State  op  Iowa,  Appellee,  v.  Akna  Longbhobb  Moon, 
Appellant 

CUmliutl  Uw:     abortion:     niDiCTMEHi-:     BcmnH  or  pboot.     On  a 

1  proBecaUon  for  murder,  ttie  remilt  of  &n  unlawful  attempt  to  pro- 
dneo  a  miBCorriage,  the  state  must  allege  and  prove,  not  onlj  the 
unlawful  act  reaulting  in  death,  but  also  that  the  act  was  not 
neeoBsary  to  save  the  woman's  life. 

Bmbu:    btateuentb  or  counsel :    thecwt  or  cadsb:    ktidkncb.    Where 

2  counsel  for  defendant,  on  a  prosecution  for  attempting  to  produce 
a  miacarriage,  told  the  Jury  in  his  opening  statement  that  the  plea 
of  not  guilty  put  in  issue  all  the  mat«rial  allegations  of  the  in- 
dictment and  cast  the  burden  upon  the  Btat«  to  prove  them,  his 
cont^tion  that  deceased  had,  previous  to  consulting  defendant, 
attempted  to  produce  a  miscarriage  upon  herself  and  that  such 
fact  might  have  produced  her  death,  was  consistent  with  tbe  theory 
that  the  act  of  defendant  was  necessary  to  save  tiie  life  of  dece- 
dent; and  the  exclusion  of  evidence  of  such  necessity  on  tiie  ground 
that  the  queetlou  was  not  in  the  case  was  improper. 

Same:    abortion:    nxcesbitt:    GURDE^f  or  paoor;    bbonbous  bdunob. 

3  On  a  prosecution  for  producing  a  miscarriage  reeulting  in  the 
woman's  death,  the  necessity  of  the  act  as  a  means  of  saving  ber 
life  is  not  a  matter  of  defense  but  must  be  afSimatively  shown  b; 
tite  state;  and  the  erroneous  rulings  of  the  court  placing  this  bur- 
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den  upon  the  defendant  were  not  cured  b;  an  instructton,  that 
before  the  defenduit  could  be  eonvieted  it  mnat  appear  from  the 
evidence  that  it  was  not  neceeoarj  to  produce  the  miMarriage  to 
save  her  life,  aud  that  defendant's  guilt  must  be  proven  bejond  a 
reasonable  doubt. 

Same:    ekkonsous  buunob:    phkjudicc    Bulingn  of  the  court  intended 

4  to  lead  the  jarj  to  believe  that  if  defendant  did  not  claim  that  a 
miscarriage  was  neceesarj  to  eave  the  life  of  decedent  that  issue 
waa  immaterial  to  the  caae  were  erroneous  j  and  th?  error  waa  not 
cored  by  the  admission  of  evidence  tending  to  show  such  necessity. 

BanM:    beuaxks  of  coubt:     pbejudicb.    The  court's  remark  in  ruling 

5  upon  evidence  of  the  necesity  of  producing  a  miacarriage  to  save 
decedent's  life,  that  the  lack  of  such  necessity  had  been  snlBciently 
proven  was  prejudicial ;  ai  that  waa  a  material  inquiry  and  waa  for 
the  jury  to  determine. 


of  COUUMt:  IMPBOPIB  BTATUraNTS:  KZAXIMATION  OF 
0  wiTNBes:  PaunmcE.  Proof  of  other  like  Crimea  is  not  admisdUa 
on  a  prosecution  for  unlawfully  producing  a  miscarriage;  and  the 
prosecutor  'b  statement  to  the  jury  in  opening  the  case  that  defend- 
ant had  admitted  the  commissiou  of  other  like  offense  waa  improper 
and  prejudicial,  and  objection  thereto  should  have  been  promptly 
sostaiued  by  the  court  It  was  also  improper  and  prejudicial  for 
the  prosecutor,  after  the  court  had  ruled  out  evidence  of  that  char- 
acter, to  persist  in  asking  a.  wibiess  how  many  eases  of  miscarriage 
he  had  been  called  to  treat  where  the  crime  had  been  committed 
by  defendant 

CUmmal  law:  evidehoi:  ihpkichhint  :  cbobs-ezamihatiok.  By 
T  llrst  calling  a  witness  the  state  thereby  certiflee  to  liis  credibility; 
and  when  later  called  by  defradant  be  teetified  to  nothing  detri- 
mental to  the  state  it  was  not  proper  for  the  state  to  attempt  his 
impeachment  by  eross-eiamination.  Nor  was  it  proper  where  the 
witness  merely  teetified  for  defendant,  charged  with  abortion,  that 
deceased  died  of  blood  poison  caused  by  the  use  of  an  unBterlUaed 
instrument,  to  permit  the  state  to  show  on  cross-examination  the 
close  relationship  of  the  witneae  aud  defendant  by  evidence  that 
the  witness  had  treated  other  casee  of  abortion  committed  by  de- 
fendant 

Banw:     bkicakkb  or  comr:     pbcjudiox.    A  remark  of  the  court  on 
8    a   proaeeution   for    abortion    that    it    was    not    proper    to    show 
"these  other  abortions  that  have    been    committed    by   this    de- 
fendant or  to  introduce  evidence  tending  to  show  anything  of 
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that  kind,"  while  correct  in  excluding  the  evidence  wae  unfor- 
tunate in  so  phrasing  the  ruling  as  to  asBume  the  fact  of  other 
like  crimes  hy  defendant. 

me:  conbfibact:  declarations  or  third  bsison.  The  declaration 
of  one  CO- conspirator  made  in  furtlierauce  of  the  conspiracj  ar« 
admiesible  in  evidence  against  the  others;  but  where  one  of  the 
parties  to  a  conspiracy  for  procuring  an  abortion  consulted  a  third 
party  on  ttie  subject,  wliD  wsa  not  a  party  to  the  alleged  con- 
tpiracy,  prior  to  tike  time  defendant  could  have  bad  any  part  in 
the  transaction,  the  declarations  of  such  tlurd  party  were  inad- 


8AIIU.     Where  a  conspiracy  for   committing   an   abortion  was  formed 
10     between   the  woman  and  the  one  responsible  for  her  condition,  a 
physician  by  subsequently  uniting  with  them  to  perform  tlie  opera- 
tion did  not  by  so  doing  become  bound  by  tlieir  acts  and  declara- 
tions previous  to  entering  the  combination. 

Appeal  from  Black  Hawk  District  Court. — Hon.  F.  C,  Piatt, 
Judge. 

Tuesday,  October  6,  1914. 

The  defendant,  having  been  indicted  and  convicted  upon 
a  charge  of  murder  in  the  second  degree,  has  taken  an  appeal 
from  the  judgment  f^ainst  her.  The  material  facts  are  stated 
in  the  opinion. — Reversed  and  Remanded. 

J.  C.  Murtagh,  Healy,  Burnquist  4b  Thomas,  and  f  eely  (fi 
Fitly,  tat  appellant. 

Qeorge  Cosson,  Attorney  General,  John  Fleicher,  Ab- 
Bistant  Attorney  General,  and  Wirt  P.  Hoxie,  Comity  At- 
torney, and  E.  S.  McCoy,  Assistant  County  Attorney,  for  the 
Stat«. 

Weaver,  J. — The  theory  of  the  state 's  case  is  that  Rebecca 
Shade,  a  young  unmarried  woman,  having  become  pregnant 
by  one  Morris,  the  latter  applied  to  the  defendant,  a  practicing 
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physician,  for  the  purpose  of  having  a  miscarriage  produced 
upon  the  young  woman,  and  that  defendant,  for  a  stated 
compensation,  undertook  to  bring  about  the  desired  result. . 
In  pursuance  of  said  alleged  arrangement,  it  is  claimed  that 
a  criminal  operation  was  performed  upon  the  young  woman 
by  the  defendant,  from  the  effects  of  which  death  ensued.  A 
convictitm  having  been  obtained  and  new  trial  denied,  the 
defendant  appeals,  seeking  a  reveraal  of  the  judgment  because 
of  alleged  errors  occurring  at  the  trial. 

There  was  evidence  on  the  part  of  the  state  tending  to 
establish  its  theory  of  the  crime.  To  a  considerable  extent 
this  evidence  was  famished  by  the  man  Morris,  who  was  a 
witness  for  the  prosecution.  He  admitted  his  illicit  relations 
with  the  deceased,  her  resulting  pregnancy,  and  claimed  that 
at  her  request  he  interviewed  the  appellant,  who  undertook 
to  bring  about  an  abortion.  Pursuant  to  this  agreement, 
he  says  Miss  Shade  went  to  defendant's  office,  where  it  is 
alleged  an  operation  was  performed  upon  her,  from  which 
place  she  repaired  to  a  room  to  which  she  had  been  directed 
by  defendant.  It  farther  appeared  that  the  girl  took  the  room 
mentioned  on  Saturday,  October  28,  1912,  and  that  she  later 
became  violently  sick  there,  and,  being  removed  to  a  hospital, 
died  on  the  following  Monday.  The  evidence  also  tends  to 
lAow  that,  before  consulting  defendant,  Miss  Shade  had  visited 
other  doctors,  and  by  some  of  them  had  been  given  medicine, 
the  use  of  which  would  or  might  tend  to  bring  about  a  mis- 
carriage.  Evidence  of  the  post  mortem  examination  is  also 
to  the  effect  that  the  womb  of  the  deceased  was  punctured  or 
wounded,  an  injury  which  might  have  been  produced  by  the 
use  of  an  instrument  employed  to  produce  a  miscarriage. 
Morris  does  not  claim  to  have  been  present  at  the  alleged 
operation,  and  there  is  no  evidence  to  any  dying  statement 
by  Miss  Shade.  The  defendant  admits  that  she  was  applied 
to  by  Morris  and  Miss  Shade,  who  solicited  her  to  bring  about 
an  abortion.  This,  she  swears,  she  refused  to  do  and  did  not 
do.  It  is  unnecessary  to  incorporate  here  any  further  state- 
ment of  the  facts  or  alleged  facts.    It  is  enough,  for  the 
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purposes  of  this  appeal,  to  a^  that  defendant  pleaded  not 
guilty  to  the  indictment,  and  as  a  witness  averred  her  inno- 
cence of  the  offense,  thus  presenting  the  ordinary  iBsues  of 
fact  for  the  consideration  of  the  jury,  and  her  appeal  raises 
the  question  whether  the  record  discloses  error  in  the  course 
of  the  trial  sufficient  to  vitiate  the  verdict.  01  the  points 
made  in  ai^ument,  we  note  the  following : 

I.  Under  the  law  of  this  state,  a  person  who,  in  an  un- 
lawful attempt  to  produce  a  miscarriage,  inflicts  injury  upon 
a  w<»nan,  frcnn  which  she  dies,  is  guilty  of  murder  in  the 
second  degree.    State  v.  Moore,  25  Iowa,  128. 

uw :  Bbor-         The  statute  which  makes  such  an  operation 
tion:  Indict-  *^ 

"(^"dtoS'^*"  unlawful  excepts  from  its  prohibition  a  mis- 
carriage produced  or  attempted,  where  snch 
act  or  operation  is  necessary  to  save  the  life  of  the  woman  upon 
whom  the  operation  is  had.  Code,  section  4759.  To  justify 
a  conviction  of  murder  in  snch  cases,  the  indictment  must 
charge,  and  the  evidence  must  show,  beyond  a  reasonable 
-  doubt,  not  only  the  all^^d  act  or  attempt  to  produce  the 
miscarriage,  but  also  that  such  act  or  attempt  was  not  neces- 
sary to  save  the  life  of  the  woman.  State  v.  Aiken,  109  Iowa, 
645.  The  indictment  in  this  case  makes  the  necessary  allega- 
tion both  of  the  wrongful  use  of  an  instrument  for  the  purpose 
of  producing  a  miscarriage  upon  the  person  of  Miss  Shade, 
and  that  such  miscarriage  was  not  necessary  to  save  her  life. 
Bearing  in  mind  these  facts  and  the  rules  of  law  to  which  we 
have  adverted,  the  point  of  the  first  assignment  of  error 
argued,  to  which  we  are  about  to  refer,  will  be  readUy  ap- 
prehended. 

It  appears  from  the  record  that  Dr.  Clark,  a  woman 
physician,  was  called  as  a  witness  for  the  state,  and  having 
testified  that  she  examined  Mias  Shade  shortly  before  the 
alleged  crime  was  committed,  and  found  her 


riage  to  save  the  young  woman 's  life,  counsel 
for  the  defense  sought,  upon  cross-examination,  to  draw  from 
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her  some  statement  or  admission  that  her  examination  of 
the  deceased  had  not  been  sufficiently  thorough  to  enable  her 
to  Bpeak  very  positively  concemii^  the  necessity  of  a  mis- 
carriage. After  a  few  questions  of  this  nature  had  been 
asked  and  answered,  a  conyer8ati<Hi  or  diseussion  occurred 
between  the  court  and  counsel  for  defendant,  in  the  presence 
of  the  jury,  as  follows: 

By  the  Court :  I  nnderstand,  from  yonr  statement  to  the 
jury,  that  there  is  no  question  involved  in  this  case  such  as 
yon  are  examining  this  witness  oa.  Mr.  Murtagh :  This  goes 
to  the  credibility  of  the  witness,  your  honor.  She  testified 
generally  as  to  the  conditions.  By  the  Court;  Tou  are  exam- 
ining her  upon  the  question  of  whether  it  was  necessary  to 
perform  the  operation  to  save  the  life  of  this  girl.  You  might 
with  equal  propriety  examine  her  on  the  theory  that  it  was 
necessary  to  amputate  one  of  her  limbs.  Mr.  Murtagh :  Per- 
haps that  is  true,  but  would  it  not  be  admissible,  on  the  credi- 
bility, to  show  the  familiarity  of  the  witness  with  the  part 
affected  and  the  general  condition  T  By  the  Court :  Well,  it 
seems  to  me  I  would  confine  myself  to  the  issue  in  the  case, 
such  as  you  have  made  in  your  opening  statement.  Tou  have 
a  right  to  examine  this  witness  or  any  other  witness  as  to  their 
credibility. 

Later  another  witness,  Dr.  O'Keefe,  testified  on  the  part 
of  the  state,  and,  having  testified  that  he  performed  the 
autopsy  upon  the  body  of  the  deceased,  the  prosecuting  at- 
torney proceeded  to  interri^^te  him  as  an  expert  upon  the 
subject  whether  the  examination  of  the  body  revealed  any 
conditions  indicating  necessity  for  a  miscarriage  in  order 
to  save  the  wmnan's  life.  The  witness  having  answered  in 
the  negative,  the  court  interrupted  the  examination,  and  the 
following  eoUoquy  between  the  presiding  judge  and  the  prose- 
cutor ensued: 

By  the  Court :  I  may  be  misinformed,  but  I  do  not  under- 
stand that  is  in  this  case  at  all.  Mr.  McCoy :  That  is  one  of 
the  things  that  the  state  have  to  prove.  By  the  Court :  Tes, 
but  then  that  has  been  sufficiently  done.     There  is  no  claim 
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•uUy  il^u^  of  infonninff  the  jary  that,  before  it  can  be  said 
that  the  guilt  of  the  accused  is  established  beyond  a  reasonable 
doubt,  each  of  the  essential  aUe^ratioas  of  fact  must  be  proved 
by  that  measure  of  evideace.  But,  even  assuming  that  the 
chai^  doei  state  the  issues  and  the  (feneral  rules  governing 
them  correctly,  we  are  still  persuaded  that  this  was  not  suf- 
ficient to  correct  the  error  occurring  on  the  trial.  Ths  jury 
were  nowhere  expressly  told  that  sach  rulings  were  withdrawn, 
nor  would  the  mere  formal  statement  in  the  court's  charge 
have  the  natural  or  necessary  effect  to  remove  the  influence 
of  those  nilingB  from  the  minds  of  the  jurors.  The  court's 
somewhat  striking  illustration  that  counsel  might  with  as  much 
propriety  examine  the  witness  on  the  theory  that  it  was  neces- 
sary to  amputate  one  of  the  limbs  of  the  deceased  as  to  in- 
quire into  the  necessity  of  the  miscarriage  to  save  her  life,  and 
the  further  declaration  from  the  bench  that  no  "claim"  was 
made  that  the  (q)eration  was  necessary  to  save  life,  that  the 
question  was  "not  in  this  case  at  all,"  that  there  was  "no 
such  defense,"  and  that,  "if  there  was  such  defense,"  the 
court  would  not  limit  the  inquiry,  could  not  have  failed  to 
strongly  impress  the  jury  with  the  mistaken  conclusion  that, 
if  defendant  did  not  claim  or  urge  as  a  defense  that  the 
alleged  operation  was  necessary  to  save  the  life  of  the  de- 
ceased, then  such  question  was  not  a  matter  of  material  con- 
sideration. The  fact  that  the  witnesses,  or  stnne  of  them,  did 
answer  that  in  their  judgment  no  such  necessity  existed  does 
not  in  any  manner  serve  to  render  the  error  harmless,  for, 
with  the  court's  ruling  left  in  the  record,  the  jury  could  well 
say  that,  as  no  such  defense  had  bem  urged,  the  testimony 
whether  correct  or  incorrect  vaa  immaterial. 

There  is  still  another  angle  from  which  tJiis  feature  of 
the  case  may  properly  be  considered.     It  will  be  seen,  by 
B    BtHB-  re-         reference  to  the  quoted  part  of  the  record, 
Sort":  "pnsjn-     *'***'  ">  respousc  to  the  court's  suggestion 
'"'^^  that  the  question  was  not  in  the  case,  the 

prnsecuting  attorney  responded  that  it  was  "one  of  the  things 
tibe  state  has  to  prove";  and  the  court  amtweredi 
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Tea,  but  that  has  been  sufficiently  done.  There  is  no  claim 
made  that  this  operation  was  performed  for  that  purpose,  as 
I  understand  it. 

In. other  words,  it  was  ruled  that,  no  claim  of  this  kind 
having  been  made  by  the  defendant,  the  question  was  out  of 
the  case,  and  that,  even  if  it  were  in  the  case,  the  absence  of 
any  necesBity  for  the  operation  ' '  bad  been  sufficiently  proved. ' ' 
Aside  from  the  objection  already  advanced  that  this  ruling 
casta  the  burden  upon  the  defendant  to  affirm  this  necessity, 
and  not  upon  the  state  to  negative  it,  it  carries  the  equally 
fatal  suggestion  that,  even  if  the  state  was  charged  with  the 
burden  of  maintaining  such  negative,  that  proposition  had 
already  been  proved.  The  statement  by  the  court  was  doubt- 
less inadvertent,  but  it  seems  nowhere  to  have  been  corrected 
or  withdrawn.  It  needs,  of  course,  no  argument  or  citation 
of  precedents  to  sustain  the  propositionlliat  whether  a  mate- 
rial allegation  in  an  indictment,  on  which  issue  has  been 
taken  by  a  plea  of  not  guilty,  has  been  sufficiently  proved  is 
a  matter  for  the  determination  of  the  jury  and  not  of  the 
court  The  question  was  thoroughly  considered  by  us  in  State 
V.  lAgktfoct,  107  Iowa,  344,  and  we  see  no  reason  for  departs 
ing  fnHu  the  well-established  principles  there  approved.  See, 
also.  State  v.  Pk^pot,  97  Iowa,  365. 

II.  In  his  opening  statement  the  prosecuting  attorney 

said  to  the  jury  that  after  her  arrest  the  appellant  admitted 

to  certain  persons  that  she  had  performed  many  abortions  and 

miscarriages,  and  that  her  price  was  $25  for 

'■  ""muSSS:      single  women  and  $15  for  married  women. 

npa^'Toxiim-      Objection  being  made  to  this  statement,  the 

Satloa  of  wit-  .         ,      .  ,  .  .  . 

■CM :  prajn-  court  refused  the  rule  on  it,  Baying  it  would 
be  covered  by  proper  instructions  to  the  jury. 
In  the  court's  charge  to  the  jury  they  were  instructed  not  to 
consider  these  statements  of  counsel.  The  record  further 
^owa  that,  on  the  evening  before  the  death  of  Miss  Shade, 
fae  Dr.  Nesbit  was  called  in  to  treat  her  or  assist  in  her 
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treatment.  He  testified  first  for  the  state,  and  later,  being 
called  by  the  defendant  testified  that  in  his  (pinion  tlie  girl's 
death  was  caused  by  blood  poisoning  produced  by  the  use 
of  an  unsterilized  instrument,  and  he  was  quite  frequently 
called  to  treat  cases  where  abortions  had  been  performed. 
Upon  cross-examination  the  state's  counsel  interrogated  the 
doctor  as  follows: 

Q.  Give  your  best  judgment,  Doctor,  about  how  fre- 
quently you  were  called  upon  to  attend  abortion  cases  T  A.  I 
am  called  from  <Hie  or  two  to  probably  three  times  a  week ;  it 
is  a  very  common  thing  to  attend  abortion  cases.  Q.  Tour 
juc^ment  then  is,  Doctor,  that  you  are  probably  called  upon 
on  an  average  of  two  or  three  times  a  week  to  treat  abortion 
cases  t  A,  Yes,  sir.  Q.  How  many  of  those  eases  have  yoa 
cleaned  up  where  Dr.  Aiona  Longshore  committed  the  abortion, 
if  you  knowT  {Defendant  objects  as  incompetent,  irrelevant, 
immaterial,  su^estive,  improper  cross-examination,  and  prej- 
udicial. Objection  sustained.  State  excepts.)  Q.  How  many 
times  have  you  been  called  in  cleaning  up  operations  where 
Dr.  Anna  Longshore  was  the  assistant  to  yout  (Objected  to 
as  incompetent,  irrelevant,  immaterial,  suggestive,  improper 
cross-examination,  and  prejudicial.  Objection  sustained. 
State  excepts.)  Q,  How  many  times  have  you  been  called  by 
Dr.  Anna  Longshore  for  the  purpose  of  cleaning  up  attempted 
abortion  or  abortions  T  {Defendant  objects  as  incompetent, 
irrelevant,  immaterial,  suggestive,  improper  cross-examinatiiHi, 
and  prejudicial.  Objection  sustained.  State  excepts).  Q. 
How  many  times.  Doctor,  have  you  been  called  by  Dr.  Anna 
Longshore  to  assist  her  in  cases  of  any  kind!  (Defendant  ob- 
jects as  incompetent,  irrelevant,  immaterial,  su^estive,  im- 
proper cross-examination,  and  prejudicial.  Objection  sus- 
tained. State  excepts.)  Mr.  McCoy:  Now,  if  the  court 
please,  the  object  of  this  examination  is  to  show  the  associa- 
tion and  acquaintance  of  this  witness  with  the  doctor.  By 
the  Court :  Well,  you  can  show  that  in  some  other  way.  It 
is  not  proper  to  show  these  other  abortions  that  have  been  com- 
mitted by  this  defendant,  or  to  introduce  evidence  tending  to 
show  anything  of  the  Mod.  I  think  I  will  sustain  the  objec- 
tion. (State  excepts.)  Q.  Are  you  acquainted  with  Dr.  Anna 
Longshore,  Dr.  Nesbitf    A.  Yes,  sir.    Q.  And  how  long  baa 
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yoar  acquaintanee  with  the  lady  extended  t  A.  I  think  seven 
or  eight  years,  ever  since  I  have  been  in  town.  Q.  Have  you 
met  her  in  a  professional  way  t  A,  I  have.  Q.  She  has  been 
to  your  office  and  yon  to  hers.  A.  I  never  have  been  in  her 
office.  Q.  Has  she  been  in  yonrst  A.  I  think  she  was  in  my 
office  once ;  yes.  Q.  ConuDnnieated  with  her  on  the  telephone, 
Doctort  A.  I  have  once  or  twice.  Q.  Have  you  assisted  her 
in  any  of  her  medical  casest  (Defendant  objects  as  incom- 
peteot,  irrelevant,  immaterial,  prejudicial,  and  not  the  proper 
way  of  showing  acquaintanc^hip  of  the  witness  with  the  de- 
fendant. )  By  the  Court :  Overruled,  providing  the  question 
is  referring  to  other  than  abortion  cases.  (Defendant  excepts.) 
Q.  Have  you  assisted  her  in  any  of  her  medical  cases — have 
yon  ever  assisted  Dr.  Anna  Longshore  in  the  treatment  of 
any  cases  that  were  not  alxHlion  caaesT  (Defendant  objects 
as  incompetent,  irrelevant,  immaterial,  prejudicial,  and  not 
the  proper  way  of  showing  the  acquaintanceship  of  the  wit- 
ness with  the  defendant.  Objectioi.  overruled.  Defendant 
excepts.)  A.  I  have  not,  sir.  By  the  Court :  I  think  the  form 
of  that  question  was  rather  objectionable,  and  I  will  strike  it 
oat  and  the  answer.  You  strike  out  the  wards  that  are  in 
that  qnestion,  and  I  think  the  answer  will  be  proper,  otherwise 
not. 

j/ii  is  the  claim  of  appellant  that  the  effect  of  the  matters 
"j&n  referred  to  was  to  materially  and  improperly  prejudice 
her  before  the  jury  and  to  deprive  her  of  the  fair  trial  to 
which  she  was  entitled.  The  assertion  of  counsel  in  the  open- 
ing statement,  to  the  effect  that  appellant  admitted,  not  the 
crime  chai^ied  against  her,  but  the  producing  of  other  abor- 
tions, was  clearly  improper,  and  the  objection  thereto  should 
have  been  sustained.  Under  s«ue  eireumstances,  an  error  of 
this  nature  might  properly  be  held  to  be  without  material 
prejudice,  but  where  the  statement  of  counsel  is  of  matters 
BO  clearly  inadmissible  in  evidence,  and  is  of  a  nature  likely  to 
make  deep  impression  on  the  minds  of  jurors,  objection  thereto 
dionld  be  promptly  sustained,  and  the  jury  then  and  there 
admwushed  witJi  respect  thereto.  It  may  further  be  added  in 
this  case  that,  the  assertion  of  such  immaterial  and  improper 
matters  having  been  made,  it  could  scarcely  fail  to  accentuate 
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the  unfavorable  effect  upon  defendant's  case  in  the  minds  of 
the  jury  caused  by  the  course  of  coonsel  in  the  cross^xamina- 
tion  of  Dr.  Nesbit,  to  which  we  have  referred.  It  is  not  con- 
tended here  by  the  state  that  it  was  entitled  to  prove  other 
offenses  or  crimes  not  charged  in  the  indictment,  and  it  is 
scarcely  conceivable  that  the  prosecuting  attorney  believed 
such  evidence  could  rightfully  be  admitted,  if  objection  was 
made  thereto.  Having  then  once  asked  the  question  and 
obtained  the  court's  ruling  thereon  that  it  was  inadmissible, 
he  could  not  thereafter  repeatedly  and  persistently  reiterate 
the  inquiry  in  a  form  carrying  with  it  the  implication  or 
insinuation  that  other  offenses  of  that  nature  had  been  com- 
mitted by  the  def^dant,  without  abuse  of  a  prosecutor's 
privilege  sufiKcient  to  vitiate  a  conviction  obtained  under  such 
circumstances.  This  has  been  very  frequently  held  by  this 
and  other  courts,  and  it  is  a  role  so  absolutely  essential  to  a 
fair  and  impartial  trial,  that  its  propriety  is  not  open  to  rea- 
sonable objection.  State  v.  Roscunv,  119  Iowa,  330;  State  v. 
Eon,  90  Iowa,  537;  People  v,  Derhert,  138  Cal.  467  (71  Pac. 
564) ;  State  v,  Irwin,  9  Idaho,  35  (71  Pac.  608,  60  L.  R.  A. 
716) ;  State  v.  Kwby,  62  Kan.  436  (63  Pac.  752) ;  CargUl  v. 
Commonwealih  (Ky.),  13  S.  W.  916;  State  v.  Clark,  163  Iowa, 
1;  Flint  v.  Commmiwealtk  (Ky.),  23  S.  W.  346j  People  v. 
Cahoon,  88  Mich.  456'' (50  N.  W.  384) ;  People  v.  MtdUngs, 
83  CaJ.  138  (23  Pac.  229,  17  Am.  St  Sep.  223) ;  Leahy  v. 
State,  31  Neb.  566  (48  N.  W.  390);  State- v.  Blydenburg, 
135  Iowa,  270;  Hammer  v.  Janowitz,  131  Iowa,  25;  State  v. 
Greenland,  125  Iowa,  145. 

In  the  Roscum  case,  supra,  where  the  prosecutcH*,  after  a 
ruling  excluding  evidence  tending  to  show  other  offenses  than 
the  one  on  which  the  defendant  was  being  tried,  persisted  in 
repeating  similar  inquiries  to  other  witnesses,  we  held  his 
conduct  prejudicial  to  the  rights  of  the  accused,  and  reversed 
the  judgm^it.  of  conviction.  We  there  said,  and  the  remarks 
are  quite  in  point  here: 
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If  the  first  offer  conld  be  excused  as  &n  act  of  good  ttltli 
under  a  mistaken  view  of  the  l^al  ri^ts  of  the  state,  no  mich 
charitaUe  pregamption  can  be  invoked  for  the  second  and 
third  attempts.  Indeed,  the  purpose  to  get  before  the  jury 
by  indirection  the  fact  that  appellant  was  charged  with  other 
depredations,  and  thereby  put  him  to  a  disadvanUiffe  in  the 
pending  trid,  is  too  clear  to  admit  of  doubt.  If  cravlctioiis 
cannot  be  otherwise  secured,  it  is  far  better  to  permit  tbr 
gnilty  to  go  unpunished  than  to  resort  to  exepdients  which 
are  essentially  unfair  and  destructive  of  the  settled  roles  of 
evidence. 

In  the  Blydenburg  case,  tupra,  the  state  offered  evidence 
tending  to  show  that  defendant  had  at  me  time  contemplated 
or  attempted  miicide,  and,  the  court  having*  excluded  it,  the 
prosecutor  continued  with  great  persistence  in  questioning 
the  witness  on  that  point,  although  each  socceasive  interroga- 
tory was  ruled  out.  In  holding  this  to  be  prejudicial  error, 
we  said  that,  even  if  the  prosecutor  was  right  in  his  contenticm 
that  the  evidence  was  admissible,  yet : 

It  was  impossible  for  him  to  have  misunderstood  the  force 
and  effect  of  the  rulings  of  the  court  which  stamped  the  evi- 
dence sought  as  incompetent  for  the  purposes  of  that  trial. 
He  had  made  his  record  and  preserved  his  exception,  and  was 
bound  by  every  rule  of  law  and  orderly  practice  to  respect 
it.  In  failing  to  do  so,  and  putting  the  question  above  quoted, 
we  are  forced  to  the  conclusion  that  it  was  inspired,  not  by 
the  hope  of  getting  an  answer,  because  the  attitu<Je  of  the 
court  assured  him  it  would  be  excluded,  not  to  make  a  record 
for  the  purposes  of  appeal,  because  the  record  was  already 
complete,  but  rather  to  get  it  into  the  minds  of  the  jurors  that 
the  defendant,  under  the  sting  of  a  guilty  conscience,  had  at- 
tempted suicide. 

In  People  v.  Midlingt,  supra,  the  California  court,  upon  a 
similar  state  of  facte,  says : 

It  is  qnite  evident  that  the  questions,  and  not  the  answers, 
were  what  the  prosecution  thought  important.  The  purpose 
of  the  questions  .  .  .  was  to  keep  persistently  before  the 
jury  the  assumption  of  dama^g  facts  which  could  not  be 


40  State  v.  Moon.  [167  Iowa 

proven,  and  thos  impress  npon  their  minds  the  probability  of 
.  .  .  assumed  facts  upon  which  the  questions  were  based. 
To  say  that  such  a  course  would  not  be  prejudicial  to  defend- 
ant is  to  ignore  human  experience. 

'  It  is  argued  on  the  part  of  the  state  that  it  was  entitled 
to  ask  these  questions  and  have  them  answered  to  show  the 
close  relationship  between  Dr.  Nesbit  and  defendant,  and  that 

7  CniuiNAi.  ^^^  course  of  the  examination  of  the  witness 
aence  "im-  ^as  in  no  sense  an  effort  to  inject  improper 
^o^^mi'-  evidence  into  the  record.  It  is  enough  to  say 
■""""■  in  the  first  place  that  Dr.  Nesbit  was  first 

placed  upon  the  witness  stand  by  the  state,  thereby  certifying 
to  his  credibility.  Moreover,  he  bad  testified  to  nothing  ad- 
verse to  the  interests  of  the  state  or  calling  for  any  attempt  at 
impeachment  on  ito  part.  The  form  of  the  questions  whether 
he  had  assisted  or  been  called  in  to  "clean  up"  abortions  or 
attempted  abortions  performed  by  defendant  carried  with  it 
the  highly  offensive  imputation  that  she  had  in  fact  been 
guilty  of  other  offenses  of  that  nature,  and  had  been  obliged  to 
call  in  the  witness  to  assist  in  treating  the  victims  of  her 
criminal  operations.  The  natural  and  necessary  effect  of  these 
imputations  was  to  discredit  the  defendant  in  the  minds  of 
the  jurors,  and  it  is  no  answer  to  say  that  no  such  effect  was 
intended.  Nor,  as  we  have  already  suggested,  is  it  sufficient 
to  now  infflst  that  the  evidence  was  admissible  for  any  pur- 
pose. The  court  had  ruled  it  out,  and  the  defendant  was 
entitled  to  the  benefit  of  that  ruling,  and  th^  state  could  not 
rightfully  override  it  and  deprive  her  of  that  benefit  by 
pertinacious  repetitions  of  the  effort  to  get  the  rejected  evi- 
dence into  the  record.  A  verdict  so  obtained  cannot  be  per- 
mitted to  stand. 

Before  leaving  the  subject  suggested  hy  the  appellant's 
assignments  of  error  upon  that  part  of  the  record  last  above 

8  Same-  ri-'  stated,  it  is  proper  that  we  refer  to  the  trial 
court' "preju-  court's  remark  in  ruling  upon  the  admis- 
'""■  sibility  of  the  evidence  offered  by  the  proee- 

cutor  with  reference  to  other  alleged  offenses,  saying: 
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It  is  not  proper  to  ahow  these  other  abortions  that  have 
been  committed  by  this  defendant  or  to  introduce  evidence 
tending  to  ahow  anything  of  that  kind.  '   . 

The  mling  was  clearly  correct  in  exeludii^  the  testimony, 
bnt  the  laognage  accompabying  it  is  unfortunately  so  phrased 
as  to  assume  the  fact  of  "other  abortions  committed  by  the. 
defendant,"  thus  intensifying  the  damaging  imputation  by 
the  prosecutor.  We  take  it  for  granted  that  the  court  did 
not  intend  such  effect,  bnt  the  expression  used  could  hardly 
have  failed  to  unduly  embarrass  the  defense. 

III.  C(»nplaint  is  made  that  eertain  incompetent  and 
hearsay  testimony  was  admitted  over  the  objection  of  the 
defendant  Most  of  this  testimony  was  admitted  upon  the 
»  Saks-  con-  eiaXe'A  theory  that  a  conspiracy  was  entered 
ffiS^^  into  between  the  defendant  and  Morris  and 
third  per.Mi.  jjj^  gbade  for  the  commission  of  the  aUeged 
offense.  It  is  of  course  a  well-settled  rule  that  statements, 
declarations,  and  admissions  by  one  of  several  conspirators, 
when  made  in  furtherance  of  the  conspiracy  or  in  carrying  out 
its  unlawful  purpose,  are  admissible  in  evidence  against  all  or 
either  of  them.  Under  this  rule,  some  of  the  objections  can- 
not be  sustained,  but  it  is  hardly  broad  enough  to  cover  other 
rulings  to  which  exceptions  are  taten.  For  example,  in  t^e 
testimony  ot  Morris,  an  admitted  accomplice  and  co-con- 
spirator, he  was  permitted  to  relate  the  fact  that  before  the 
defendant  was  consnlted,  and  before  she  could  have  had  part 
in  the  conspiracy,  he  attempted  to  find  a  certain  doctor  said 
to  live  on  the  west  side  of  the  city,  concerning  whose  name 
there  was  some  confusion,  and  that  in  the  course  of  his  search 
he  cmsulted  oae  Dr.  Waddy,  to  whom  he  revealed  the  nature 
of  the  trouble  he  was  in,  whereupon,  after  advising  marriage 
as  the  proper  thing  to  do,  Waddy  said  to  him  that  the  doctor 
he  was  hunting  for ' '  was  probably  Dr.  Longshore. ' '  We  think 
there  is  no  role  of  law  by  ^ich  the  statements  or  si^gestitma 
ot  Dr.  Waddy,  who  had  no  connection  whatever  with  the  casfe, 
could  properly  be  put  in  evidence  or  repeated  on  the  witness 
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stand  by  Aforris,  and  this  is  emphatically  true,  where,  at  the 
time  of  the  alleged  conversation,  the  accused  admittedly  had 
not  been  consulted  or  had  any  part  in  the  alleged  conspiracy. 
Other  testimony  was  admitted  of  alleged  statements  made  by 
Miss  Shade  and  Morris  soon  after  The  alleged  criminal  opera- 
tion, bnt  this  class  of  testimony  was  explicitly  withdrawn 
from  the  jury  in  the  written  instructions. 

Such  instructions,  however,  contained  a  further  clause  to 
the  effect,  or  at  least  capable  of  the  construction,  that  if 
Morris  and  Miss  Shade  entered  into  a  conspiracy  for  the  pur- 
pose of  producing  an  unlawful  miscarriage, 
and  the  defendant  afterward  united  with  them 
to  perform  such  operation,  she  thereby  adopted  and  became 
bound  by  their  acts  done  and  declarations  made  before  her 
entry  into  the  combination.  This  is  contrary  to  the  rule  laid 
down  in  the  similar  case  of  State  v.  Gilmore,  151  Iowa,  618, 
where  testimony  of  such  prior  statements  is  held  incompetent 
as  hearsay. 

Other  exceptions  taken  by  the  appellant  and  argned  by 
counsel  are  not  well  tahen  or  pertain  to  questions  not  likely 
to  arise  on  another  trial.  For  the  reason  stated,  the  judgment 
of  conviction  must  be  set  aside  and  cause  remanded  for  a  new 
triaL — Reversed. 

liADO,  C.  J.,  and  Evans  and  Presseon,  JJ.,  coaeor. 


Frank  Tatum  and  John  P.  Kirbt,  Appellants,  v.  DBAmAor. 
District  No.  56,  Board  op  Sui^BVisoas  of  Ehhbt 
County,  Iowa,  et  ak 

Drmiutge:    condeunatioh  :    gonstttutidnallaw:    ddspxocesb:    cou- 
1    PBNSATiON:     WAIVES.    CompmBatioti  for  land  taken  and  appropri- 
ated hj  the  conatniction  of  a  drainage  Boston),  and  an  opportunity 
to  be  heard  on  the  subject  before  an  impartial  tribunal,  are  SMen- 
tial  elemeuta  of  due  procew  of  law,  which  cannot  be  obviated  or 
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waived  bj  mere  fonuB  of  procednra,  or  a  itatutory  prwnmption 
of  waiver  when  none  in  fact  exista;  but  the  legislature  may  provide 
that  &  failure  to  take  certain  Btepe  within  a  apeeified  time,  such  as 
the  filing  of  a  claim  for  damagea  in  a  dcainage  proceeding,  ahall 
have  the  force  and  effect  of  a  waiver  of  the  claimant '»  right  to 
damagea  for  the  appropriation  of  his  land  and  to  a  hearing  on  the 
BQbject 
Same:  KOtiO;  tukisdiction.  A  proceeding  for  the  appropriation  of 
2  land  for  drainage  pnrpoeea  is  tn  rvm,  and  notice  thereof  by  pnbliea- 
tioQ  is  Bufficient  to  confer  jurisdictioD.  Due  proeew  of  law  does 
not  r«qnii«  penonal  service. 


Same:  sotick  bt  ptrsucATioN :  sutticibuct.  Notice  by  publication 
3  of  the  eetabliahiDent  of  a  drainage  district,  to  comply  with  the 
eonBtitutional  provision  guaranteeing  equal  protection  and  prohibit- 
ing the  taking  of  property  withont  dne  proceea  of  law,  mtut  be  for 
such  length  of  time  that  persona  of  ordinary  intelligence,  having  an 
interert  in  the  subject  matter  and  living  in  the  community,  will  be 
reasonably  likely  to  read  the  notice  or  learn  of  it  through  other 
Bourcee.  The  statutory  provision  requiring  publication  of  notice 
in  snch  cases  once  each  week  for  two  successive  weeks,  the  laat 
publication  occurring  not  leas  than  twenty  days  prior  to  the  day 
set  for  hearing,  is  held  to  give  sufficient  notice. 

Same:  kotiok.  Foilnre  of  tbe  notice  in  such  cases  to  state  that  the 
i  report  of  Ote  engineer  might  be  amended  before  final  action  did  not 
affect  the  fact  of  giving  notice;  nor  was  the  requirement  tiiat 
claims  for  damages  be  filed  six  days  before  the  hearing  incoosiHtent 
with  the  statute  providing  that  claims  shall  be  filed  not  lees  than 
five  days  before  that  date. 

Same:     clatu  for  daUagis:     rAiLUBB  to  nix:     zqinrABLa  reliif. 

5    Where  legal  notice  by  publication  of  the  establishment  of  a  drainage 

district  was  given,  the  failure  of  a  non-resident  landowner  through 

want  of  actual  notice,  inattention  or  misfortune,  to  file  his  claim 

for  damages  within  the  time  required  is  not  ground  for  equitable 

Appeal  from  Emmet  District  Court. — Hon.  D.  P,  Coylb, 
Judge. 

Tuesday,  October  6, 1914. 

The  fee  title  to  the  fractional  quarter  section  of  laod 
is  in  the  plaintiff,  Kirby,  a  resident  of  Emmet  county,  and  of 
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him  the  other  plaintiff,  Taylor,  purchased  the  same  September 
16,  1910,  under  written  contract,  by  the  terma  of  wliich,  upon 
payment  of  the  purchase  price,  Kirby  was  to  convey  the 
premises  to  Taylor  and  the  latter  entered  into  poeaession 
Mareb  1,  1911.  It  appears  that  on  October  15,  1909,  certain 
landowners  had  petitioned  the  board  of  supervisors  to  estab- 
lish a  drainage  district,  which  included  the  land  in  question ; 
that  in  pursuance  thereof  an  engineer  had  been  appointed, 
and  had  filed  his  report  July  20,  1910,  recommending  that 
the  petition  be  granted  and  an  open  ditch  be  excavated,  ex- 
tending through  plaintiff's  land. 

Thereafter  notice  of  the  pendency  and  prayer  of  the 
said  petition  was  caused  to  be  published  by  the  board  of  super- 
visors in  a  weekly  newspaper  published  in  Estherville,  Iowa, 
for  two  consecutive  weeks,  the  last  publication  being  on  Novem- 
ber 2,  1910,  said  published  notice  also  stating  that  all  claims 
for  damages,  or  objections  thereto,  must  be  filed  in  writing  in 
the  office  of  the  county  auditor  of  said  county  on  or  before  the 
23d  day  of  November,  1910;  .  .  .  that  no  other  or  differ- 
ent notice  pertaining  thereto  was  ever  served,  published,  or 
given  in  any  manner  and  these  plaintiffs  had  no  knowledge  of 
said  notice,  or  of  said  proceedings,  until  after  the  assessment 
for  benefits  as  hereinbefore  alleged;  and  these  plaintiffs,  by 
reason  and  because  of  not  having  any  notice  or  information 
thereof,  filed  no  claim  for  damages  on  account  of  the  proposed 
construction  of  said  drain. 

Said  weekly  newspaper  in  which  said  notice  was  pub- 
lished was  the  Estherville  Vindicator-Republican,  which  was 
a  weekly  newspaper  of  general  circulation  published  within 
Emmet  county  within  the  meaning  of  the  drainage  law,  but 
the  plaintiffs  aver  that  the  said  newspaper  and  all  the  news- 
papers published  in  Emmet  county,  Iowa,  are  local  and  weekly 
newspapers,  whose  circulation  is  confined  principally  to  Em- 
met county,  and  very  limited  outside  of  Emmet  county,  Iowa, 
and  that  publication  in  the  said  Estherville  Vindicator-Repub-  - 
lican  or  any  other  newspaper  published  in  Emmet  county, 
Iowa,  was  not  a  publication  or  service  that  was  adapted,  or 
that  could  ordinarily  or  reasonably  be  expected,  to  cwivey 
notice  or  knowledge  of  the  proceedings  to  nonresidents  of  the 
county,  or  nonresidents  of  the  state,  or  to  the  plaintiffs,  and 
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the  plaintiflFs  aver  that  Qeither  oE  them  had  any  knowledge, 
notice,  or  informstioD  of  said  proceedingB  in  time  to  file  their 
claim  for  damages,  or  to  have  the  same  referred  to  the  apprais- 
ers or  commissioners  appointed  by  the  board  of  supervisors,  or 
to  make  the  same  before  the  board  at  the  time,  or  any  of  the 
times  appointed,  or  in  time  to  take  an  appeal  from  the  action 
or  nonaction  of  the  board  of  supervisors,  and  the  plaintifib 
had  no  knowledge  or  information  of  the  same  until  more  than 
twenty  days  had  elapsed  after  the  establishment  of  the  drain- 
age district  No.  56,  and  had  no  knowledge  or  information 
whatever  until  the  actual  work  of  excavation  of  the  ditch  upon 
the  plaintiffs '  premises  had  begun. 

Other  landowners  filed  claims  for  damages,  and  iheee  were 
aaaeaaed  as  directed  by  statute,  and  the  drainage  district 
ordered  established  and  the  i^en  ditch  excavated  in  pursuance 
of  a  contract  made  as  authorized  by  statute,  appropriating 
eleven  or  twelve  acres  of  plaintiff's  farm,  the  same  being  taken 
irregularly  and  diagonally  through  and  across  the  same,  with 
banks  on  either  side  from  the  northeast  to  the  southwest,  ren- 
dering the  two  parts  inaccessible  from  each  other  and  damag- 
ing said  land  to  the  extent  of  not  less  than  $1,600  in  value. 
The  assessment  for  alleged  benefits  against  {^aintifl's  land 
amounted  to  $974.  These  are  the  all^ations  of  the  substi- 
tuted petition,  and  further: 

That  the  engineer's  plats,  profiles,  and  return  of  Burreys 
are  not  in  compliance  with  law  in  this:  That  the  same  do  not 
show  the  number  of  acres  of  land  to  be  taken,  nor  the  costs  of 
engineering  or  superintendence,  and  the  board  of  supervisors 
had  no  sufficient  facts  or  report  upon  which  to  base  an  in- 
telligible judgment  as  to  the  propriety  of  establishing  said 
district,  nor  whether  it  was  practical,  or  whether  the  costs 
would  be  greater  than  the  benefita. 

(15)  That  no  jury,  or  commission,  or  other  body  or  per- 
son was  ever  appointed  to  select  or  determine  the  quantity  of 
plaintiffs'  land  necessary  to  be  taken  for  public  use,  or  to 
determine  the  fact  that  the  taking  of  their  land  was  a  public  ne- 
cessity, or  to  fix  any  valuation  on  any  part  of  plaintiffs'  land 
to  b«  condemned  or  appropriated  for  public  use,  and  that  the 
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aaid  taking  was  without  due  process  of  law  and  withoat  com- 
peoaation  to  the  owners. 

That  the  acts  of  the  defendants  in  taking  and  appropriat- 
ing the  plaintiSs'  land  and  property  without  compeusatiou, 
as  aforesaid,  were  and  are  ultra  vires,  without  warrant  of  law, 
and  a  trespass,  and  that  the  acts  of  the  defendants  in  so  taking 
and  appropriating  the  same,  and  refusing  to  make  compensa- 
tion, amount  to  a  legal  and  constructive  fraud  upon  the  plain- 
tiffs. 

It  was  further  alleged  that  the  taking  of  said  property 
in  the  manner  described  and  the  statutes  of  Iowa  under  which 
taken  are  contrary  to  and  in  violation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States  in  that  plaintiffs 
have  been  denied  due  process  of  law,  the  equal  protection  of 
the  law,  and  their  property  has  been  appropriated  to  a  public 
use  without  just  compensation,  and  are  also  in  violation  of 
sections  6  and  18  of  article  1  of  the  Constitution  of  Iowa.  It 
further  alleged  that  upon  refusal  of  the  board  of  supervisors 
to  allow  plaintiffs  damages  because  of  the  excavation  of  the 
drainage  ditch  across  their  land,  they  appealed  to  the  district 
court,  and  said  appeal  is  still  pending,  the  ri|^t  thereto  being 
denied  and  uncertain,  and  that  plaintiffs  have  suffered  irrep- 
arable injury,  and  are  without  any  plain,  speedy,  and  ade- 
quate remedy .  at  law.  The  prayer  is  that  the  amount  of 
damages  be  ascertained  and  the  board  of  supervisors  be  ordered 
to  allow  the  same  and  to  make  all  necessary  assessments  and 
levy  tie  same  on  the  property  of  the  distnct  and  attend  to 
the  collection  thereof,  and  cause  the  same  to  be  paid  over  to 
plaintiffs,  and  for  other  equitable  relief. 

The  defendants  demurred  on  four  grounds:  (1)  That  the 
court  was  without  jurisdiction,  as  the  drainage  district  (No. 
56)  was  not  a  legal  entity,  and  the  board  of  supervisors  were 
acting  merely  as  agents  thereof;  (2)  that  the  court  is  without 
jurisdiction,  for  that,  a  remedy  by  filing  claim  before  the  board 
of  supervisors  and  appeal  from  their  action  thereon  having 
been  provided,  the  same  is  exclusive  for  the  recovery  of  such 
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damages;  (3)  that  the  petition  shows  on  its  face  that  another 
acti<Hi  is  pending;  and  (4)  that  the  facta  stated  in  the  petition 
do  not  entitle  plaiutifls  to  the  relief  demanded.  The  demurrer 
was  sustained,  and,  the  plaintiffs  electing  to  stand  on  the  rul- 
ing, the  petition  was  dismissed.  The  plaintiffs  appeal. — 
Affirmed, 

E.  A.  £  W.  H.  MorUng  and  C.  W.  Crim,  for  appellants. 

/.  W.  Morse,  for  appellees. 

Ijadd,  G.  J. — According  to  the  petititm,  the  drainage  dis- 
trict was  established  in  substantial  c<Hnpliance  with  the  statutes 
Ml  the  subject,  and  the  improvement  made  under  contract 
entered  into  in  pursuance  of  the  course  prescribed.  The  main 
question  involved  is  whether  the  notice  hy  publication  was 
sufBcient  to  meet  the  requirements  of  the  Constitution  in 
exacting  that  the  property  of  plaintiffs  might  not  be  taken 
without  due  process  of  law.  The  statute  relating  to  the  estab- 
lishment of  drainage  districts  and  the  matter  of  improvements 
therdn  need  only  be  set  out  in  so  far  as  they  relate  to  matters 
now  in  controversy.  Section  3,  chapter  118,  33d  General 
Assembly,  reads: 

Upcm  die  filing  of  the  return  of  the  engineer,  if  the  same 
recommends  the  establishment  of  the  levee  or  drainage  dis- 
trict, tbe  board  of  supervisors  shall  then  examine  the  return 
of  the  engineer,  and  if  the  plan  seems  to  be  expedient  and 
meets  with  the  approval  of  the  board  of  supervisors,  they 
shall  direct  the  auditor  to  cause  a  notice  to  be  given,  as  herein- 
after provided.  But  if  it  does  not  appear  to  be  expedient  and 
is  not  approved,  the  board  of  supervisors  are  hereby  author- 
ized to  direct  said  engineer  or  another  engineer,  selected  by 
them,  to  report  another  plan.  At  any  time  prior  to  the  estab- 
lishment of  the  district,  the  plan  may  be  amended,  and  as 
amended  shall  be  conclusive,  unless  appealed  from  as  providpd 
in  section  nineteen  hundred  eighty-nine-a6  {1989-a6)  of  this 
chapter.  When  the  plan,  if  any,  shall  have  been  flnnily 
adopted  by  the  board  of  supervisors,  they  shall  order  the 
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auditor  immediately  thereafter  to  CKTtse  notice  to  be  given  to 
the  owner  of  each  tract  of  land  or  lot  within  the  proposed  levee 
or  drainage  district,  aa  shown  by  the  transfer  books  of  the 
auditor's  o&ee,  including  railway  companies  having  r^hta  of 
way  in  the  proposed  district,  and  to  each  lienholder  or  incnm- 
brancer  of  any  land  throu^  which  or  abutting  apim  which 
the  proposed  improvement  extends  as  shown  by  the  county 
records,  and  also  to  all  other  persons  whom  it  may  concern, 
including  actual  occupants  of  the  land  in  the  proposed  dis- 
trict (without  naming  individuals),  of  the  pendency  and 
prayer  of  said  petition,  the  favorable  report  thereon  by  the 
engineer  and  that  such  report  may  be  amended  before  fins) 
action,  the  day  set  for  hearing  on  said  petition  and  report 
before  the  board  of  supervisors,  and  that  all  claims  for  dam- 
ages must  be  filed  in  the  auditor's  office  not  less  than  five 
days  before  the  day  set  for  hearing  upon  the  petition,  which 
notice  shall  be  served  by  publication  thereof  once  each  week 
for  two  consecutive  weeks  in  some  new^aper  of  general  cir- 
culation published  in  the  county,  the  last  of  which  publica- 
tions shall  be  not  less  than  twenty  days  prior  to  the  day 
set  for  hearing  upon  the  petition,  proof  of  such  service  to  be 
made  by  affidavit  of  a  publisher  and  filed  with  the  county 
auditor.  No  notice  need  be  served  by  the  auditor  upon  any 
of  the  persons  hereinbefore  described  who  shall  file  with  said 
auditor  a  statement  in  writing  signed  by  him  entering  his  ap- 
pearance at  said  hearing  and  waiving  any  additional  notice. 
If,  at  the  date  set  for  the  hearing  before  the  board  of  super- 
visors, it  should  appear  that  any  person  entitled  to  notice,  as 
provided  in  this  section,  has  not  been  served  with  notice  for 
the  time,  or  in  the  manner,  as  herein  provided,  the  board  may 
postpone  said  hearing  and  set  another  time  for  the  same,  and 
notice  of  such  day  of  heariz^  may  be  served  on  such  omitted 
parties  in  the  manner  and  for  the  same  length  of  time,  as  pro- 
vided for  in  this  section,  and  by  fixing  such  new  day  for  bear- 
ing and  by  adjourning  said  proceedings  to  said  time,  the  board 
of  supervisors  shall  uot  be  held  to  have  lost  jurisdiction  of  the 
subject-matter  of  said  proceeding,  nor  of  any  parties  so  previ- 
ously served  with  notice.  Personal  service  upon  any  of  the 
parties  above  described  in  the  manner  and  for  the  time  re- 
quired for  service  of  original  notices  shall  be  sufficient  and 
make  publication  of  notice  as  to  such  persona  unhecessary. 
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Section  1989-a4,  Code  Supplement: 

Any  person  claiming  damages  as  compensation  for  or  on 
acconnt  of  the  construction  of  such  improvement  shall  file 
raeh  claim  in  the  office  of  the  county  auditor  at  least  6ve 
days  prior  to  the  day  on  which  the  petition  has  been  set  for 
hearing,  and  on  failure  to  file  such  claim  at  the  time  specified, 
shall  be  held  to  have  waived  his  rights  thereto. 

The  drainage  district  was  established  prior  to  the  enact- 
ment of  chapter  88,  Act«  34th  General  Assembly,  requiring 
the  assessment  of  the  valne  of  land  actually  taken  in  excavat- 
ing the  ditch  regardless  of  whether  a  claim  of  damages  is 
filed.  Taylor  went  into  possession  of  the  land,  March  1,  1911, 
and,  as  his  contract  of  purchase  was  not  recorded,  he  was  not 
entitled  to  notice  under  the  statute.  But  be  had  entered  into 
the  contract  of  purchase  with  Kirby,  September  16,  1910,  and 
the  district  was  not  established  until  January  18,  1911. 
Whether  either  party  has  such  an  interest  in  the  land  as  that 
an  action  may  be  maintained  is  not  questioned  and  the  rela- 
tive obligations  between  them  are  not  matter  for  consideration 
at  this  time,  hut  see  Stuhr  v.  Butterfield,  151  Iowa,  736. 

Neither  plaintiff  had  actual  knowledge  of  the  estabUsh- 
nwnt  of  the  district  prior  to  the  time  fixed  by  the  auditor  in 
pursuance  of  the  order  of  the  board  of  supervisors  for  the 
filing  of  claims,  and  neither  urged  any  claim  at  that  time,  and 
it  is  contended  by  counsel  for  appellants:  (1)  That  the 
statute  last  quoted  (section  Id89-a4  of  the  Code  Supplement) 
is  not  a  statute  of  limitations,  and  that  notwithstanding  the 
failure  to  file  claims,  parties  without  actual  knowledge  of  the 
requirement  retained  the  common-law  right  to  urge  their  claim 
for  damages  thereafter;  and  (2)  that  in  any  event  the  notice 
prescribed  in  the  act  quoted  is  not  sufficient  to  a£Ford  the 
landowners  notice  and  an  opportunity  of  being  heard  as  is 
necessary  to  comply  with  the  provision  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  exacting 
that  private  pr(q>erty  shall  not  be  taken  for  public  use  without 
doe  process  of  law. 
Toi- 167  U.— 4 
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I.  That  tlie  owners  of  the  laud  through  which  the  draiu- 
age  ditch  was  excavated  were  entitled  to  just  compensatiou 
for  that  appropriated  aud  the  damages  iucideutal  to  the  taking 
1.  duinaoe:  is  uot  questioned.     Such  compensation  is  an 

coDdrmnitlOB  : 

constitutioDoi      essential  element  of  due  process  of  taw,  and 
law :  due  proc- 

^ion'^"'*'''     Quite  as  essential  is  the  opportunity  of  being 
wBinr.  heard  on  the  subject  before  an  impartial  tri- 

bunal. Cooley  on  Constitution  of  Limitations,  pages  812-817 ; 
Randolph,  Eminent  Domain,  sections  316-320.  These  essentials 
cannot  be  obviated  by  mere  forms  of  procedore,  but  must  be 
accorded  the  private  owner  as  a  condition  of  the  impropria- 
tion of  his  property  to  the  public  use.  These  principles  are 
too  well  established  to  call  for  the  citation  of  authority,  but  see 
Chicago,  B.  dt  Q.  B.  Co.  v.  Chicago,  166  U.  S.  226  (17  Sup.  Ct. 
581,  41  L.  Ed.  979).  We  quite  agree  witii  appellants  that 
these  may  not  be  obviated  by  the  creation  of  a  statutory  pre- 
sumption as  of  waiver  when  none  in  fact  exists. 

It  is  apparent  that  a  constitutional  prtAibititm  cannot 
be  transgressed  indirectly  by  the  creation  of  a  statutory  pre- 
sumption any  more  than  it  can  be  violated  by  direct  enact- 
ment. The  power  to  create  presomptions  is  not  a  mettns  of 
escape  from  constitutional  restrictions.  And  the  state  may 
not  in  this  way  interfere  with  matters  withdrawn  frwa  its 
authority  by  the  federal  Constitution,  or  subject  an  accused 
to  conviction  for  conduct  which  it  is  powerless  to  prescribe. 
(BaiUy  v.  Alabama,  219  U.  9.  219,  31  Sup.  Ct  145,  55  L.  Ed. 
191,  200.) 

The  statute  last  quoted  does  not  contemplate  the  creaticm 
of  a  presumptitm.  It  is  purely  a  statute  of  limitation,  the 
validity  of  which,  if  the  notice  provided  tor  in  the  statute 
previously  quoted  is  adequate,  cannot  be  doubted.  Technic- 
ally, a  waiver  is  the  voluntary  or  intentional  relinquishment 
of  a  known  rij^t  Cedar  B.  Water  Co.  v.  Cedar  B.,  117  Iowa, 
250,  258. 

Bat  this  is  not  saying  that  the  Legicdatnre  may  not  declare 
that  certain  acts  or  a  failure  to  act,  under  q»ecified  conditiwiB, 
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shall  have  the  force  or  effect  of  a  waiver  and  be  held  to  be 
such,  and  this  is  the  purport  of  this  statute.  Declaring  that 
the  (Hnission  to  file  claims  for  damages  by  the  time  6xed  shall 
be  deemed  or  held  to  be  a  waiver  thereof  is  precisely  the  same 
as  though  it  were  said  that  it  must  be  filed  on  or  before  a 
specified  day  and  not  later. 

The  statute  proceeds  as  do  all  those  of  limitation  upon  the 
theory  that  the  claimant  has  forfeited  his  right  thereto  by 
lapse  of  time  or  omission  to  assert  his  claim.  Smith  v. 
Dubuque  County,  1  Iowa,  492;  Banie  v.  Town  of  Clark,  69 
Minn.  53  (71  N.  "W.  819) ;  Dunlap  v.  Pulley,  28  Iowa,  469. 

Moreover,  tile  Legislature,  in  authorizing  the  condemna- 
iioa  of  a  right  of  way  for  a  drainage  ditch,  has  provided  a 
definite  and  complete  method  for  the  adjustment  and  adjudi- 
cation of  damages  occasioned  by  the  taking  and  the  com- 
pensatitm  to  the  owners  of  the  land  through  which  extended, 
and,  the  plaintiffs  being  duly  notified  and  having  failed  to 
avail  themselves  of  the  remedies  afforded  thereby,  no  other 
is  (qien  to  them,  and  there  can  be  no  resort  to  a  common-law 
remedy.  Mills  on  Eminent  Domain,  sections  87,  88;  Kaa- 
kauna  Water  Power  Co.  v.  Qreen  Bay  &  Miss.  Canal  Co.,  142 
U.  S.  254  (12  Sap.  Ct.  173,  35  L.  Ed.  1004). 

The  wtsdtHO  of  fixing  a  day  on  or  before  which  all  claims 
must  be  filed  is  not  open  to  inquiry.  It  is  essential  to  the 
(ffderly  crasidenitiDn  and  diq»atch  of  business  that  there  be 
a  time  after  which  claims  for  damages  may  not  be  presented 
or  beard.  Otherwise,  such  an  enterprise  could  never  be  com- 
pleted, and  claims  of  different  kinds  might  be  urged  on  ad 
infiniium.  The  court  did  not  err  in  construing  the  statute 
as  one  of  limitation. 

II.  The  main  contention  of  appellants  is  that  the  notice 
was  not  adequate.  That  notice  by  publication  is  sufficient 
in  cases  like  this  was  determined  in  Johnson  v.  Story  County. 
2  BiMB-  notice-  ^*^  lowB,  539,  and  also  in  Collins  v.  Board 
]nrto<iicaoB.  Qf  Supervisors,  158  Iowa,  322.  These  decisions 
are  in  harmony  with  those  of  other  states,  and  the  Supreme 
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Court  of  the  United  States.  Wight  v.  Davidson,  181  U.  S. 
371  (21  Sup.  Ct.  616,  45  L.  Ed.  900). 

Afl  said  in  Tyler  v.  Judges  of  the  Court  of  Registration, 
175  Mass.  71  (55  N.  E.  812,  51  L.  B.  A.  433) : 

Looked  at  eitber  from  the  point  of  view  of  history  or  of 
the  necessary  requirements  of  justice,  a  proceeding  in  rem 
.  ,  .  may  be  inetitnted  aid  carried  to  jni^iment  without 
personal  service  upon  claimaota  within  the  state,  or  notice  by 
name  to  those  outside  of  it,  and  not  encounter  any  promion 
of  either  Constitution.  Jurisdiction  is  secured  by  the  power 
of  the  court  over  the  res. 

The  Legislature  having  been  given  the  power  by  the 
Constitution  to  appropriate  property  for  the  public  use,  upon 
the  payment  of  adequate  cmnpensaticm,  the  authority  to 
.  authorize    the    proceedings    by    which    such 

^d^^mO-         appropriation   shall   be   made   necessarily   is 
ciency.  implied.    "Whatever  these  may  be,  the  owners 

from  whom  the  appropriation  is  to  be  made  most  have  notice 
sufficient  to  apprise  them  what  is  to  be  d(me,  and  for  sufficient 
time  to  afford  them  the  (^portunity  to  have  a  hearing  before 
a  competent  tribunaL  Such  notice  may  be  by  pnblicatdon, 
but  for  how  long  a  time  before  the  hearing  f  This  is  largely 
a  matter  of  legislative  discretion.  The  time  may  not  be  so 
brief  that  if  the  owner  were  to  read  the  notice  when  first 
published  he  could  not,  with  reasonable  diligence,  prepare 
for  and  reach  the  place  of  hearing  so  as  to  present  his  daim ; 
that  is,  it  may  not  be  arbitrarily  so  limited  as  that  were  the 
published  notice  to  reach  him,  he  would  not  have  the  chance  to 
present  his  daim.  On  the  other  hand,  it  need  not  he  for  so 
long  a  time  as  to  insure  knowledge  to  every  one.  All  neces- 
sary is  that  the  publication  of  notice  be  made  under  such 
circumstances  that  persons  of  ordinary  intell^nce  having  an 
interest  in  the  subject-matter,  living  in  the  community,  will 
be  reasonably  likely  either  to  read  the  notice  as  published  or 
learn  thereof  from  or  through  other  sources.  This  is  the  theory 
on  which  service  of  notice  by  publicaticm  generally  is  sos- 
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tained.  Besching  those  nmding  in  the  immediate  commanity, 
it  is  aagamed  to  have  eome'to  the  knowledge  of  the  nonresident 
throng  those  to  whom  he  has  intrusted  his  property  or  who 
are  representing  him,  and  if  he  has  not  taken  these  measures 
of  protection  and  fails  to  get  the  notice  as  published,  it  is  his 
misfortane,  and  he  must  bide  the  consequences.  Huling  v. 
Saw  raUey  By.  &  Imp.  Co.,  130  U.  S.  559  (9  Sup.  Ct.  603, 
32  L.  Ed.  1045) .  The  time  allowed  shotild  be  ample  to  afford 
a  reastmable  probability  that  he  would  become  informed  of 
the  proceedings  against  his  property,  and  be  fairly  able  to 
assert  his  right  before  it  is  finally  barred. 

Few  decisions  are  to  be  found  dealing  with  this  qaestion. 
In  Evling  v.  Kono  VaUey  BaUway  <£  Improvement  Co.,  supra, 
the  notice  was  published  for  thirty  days  before  the  hearing. 
In  W(Aaik  Railroad  Co.  v.  Defiance,  167  U.  S.  88  (17  Sup. 
Ct.  748,  42  L.  Ed.  87),  the  court,  speaking  through  Brown,  J., 
aaid: 

By  the  Ohio  statute,  persons  who  claim  that  they  will 
sustain  damages  by  reason  of  such  an  improvement  are  re- 
quired to  file  their  claim  with  the  clerk  of  the  corporatiou 
within  two  weeks  after  such  service  or  the  completion  of  the 
publication  of  the  notice;  sod  persons  failing  to  so  file  their 
claim  'shall  be  deemed  to  have  waived  the  same,  and  shall 
be  barred  from  filing  a  claim  or  receiving  damages.'  The 
Supreme  Court  held  that  these  statutes  had  been  in  force  and 
acted  npon  for  many  years;  that  their  constitutionality  had 
never  been  called  in  question;  that  they  were  applicable  to 
the  street  improvements  in  question,  and  that  under  them  the 
plainti£f's  claim  for  compensation,  if  it  had  any,  was  waived 
and  barred  by  Failing  to  file  it  within  the  time  required.  'The 
plaintiff,'  said  the  court,  'is  charged  with  knowledge  of  the 
law,  and,  in  the  absence  of  any  showing  to  the  contrary,  must 
be  presumed  to  have  voluntarily  withheld  its  claim  for  com- 
pensation and  damages,  and  thus  prevented  an  inquiry  into 
and  an  assessment  of  them ;  and  it  seems  clear  that  an  owner, 
who  has  been  afforded  an  opportunity  of  having  compensation 
and  damages  assessed  him,  in  the  constitutional  mode,  for 
property  takes  or  injured  in  the  making  of  a  street  im- 
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provement,  and  hag  failed  to  avail  himself  of  that  opportunity, 
cannot,  after  having  thus  waived  his  right,  enjoin  the  im- 
provement on  the  ground  that  compensation  has  not  been  paid 
or  tendered  him.  (See  a.  c,  52  Ohio  St.  262,  40  N.  E.  89.) 

Winona  d  St.  Peter  Land  Co.  v.  Minnesota,  159  U.  S.  526 
(16  Sup.  Ct.  83,  40  L.  Ed.  247),  involved  stetutes  of  Minne- 
sota for  the  ccdlection  of  taxes  on  property  omitted  frcnn  gen- 
eral assessment  and  taxation  which,  in  substance,  provided 
that  the  county  auditor  file  a  list  of  such  property,  together 
with  the  name  of  the  owner  of  the  land  and  the  amount  of 
delinquent  taxes  lor  each  year,  with  the  clerk  of  the  district 
court;  that  this  list,  with  notice  in  the  form  prescribed,  be 
published  in  some  newspaper  of  general  circulation  in  the 
county  for  at  least  two  weeks,  and  any  perstm  interested  was 
required  to  interpose  his  objection  within  twenty  days  there- 
after, and  the  court  said,  concerning  the  notice : 

That  the  notice  is  not  personal,  but  by  publication,  is  not 
sufficient  to  vitiate  it.  Where,  as  here,  the  statute  prescribes 
the  court  in  which  and  the  time  at  which  the  various  steps 
in  the  collection  proceedings  shall  be  taken  a  notice  by  publi- 
cation to  all  parties  interested  to  appear  and  defend  is  suit- 
able, and  one  that  sufSciently  answers  the  demand  of  due 
process  of  law.  Taylor  v.  Secor  (State  R.  Tax  Cases)  92  U. 
S.  575,  609  (23  L.  Ed.  663,  672) ;  Hagar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  710  (4  Sup.  Ct.  663,  28  L.  Ed.  569, 
572) ;  Cincinnati,  N.  0.  <ft  T.  P.  R.  Co.  v.  Kentucky  (Ken- 
tucky R.  Cases)  115  U.  S.  321  (6  Sup.  Ct.  57,  29  L.  Ed.  414) 
Lent  V.  TOUon,  140  U.  S.  316,  328  (11  Sup.  Ct.  825,  35  L.  Ed, 
419,- 425) ;  Pittsburg,  C,  C.  &  St.  L.  R.  Co.  v.  Backus,  154 
U.  S.  421  (14  Sup.  Ct.  1114,  38  L.  Ed.  1031).  It  cannot  be 
doubted  under  these  various  authorities  that  in  respect  to  the 
collection  of  these  taxes  ample  provision  is  made  for  notice, 
and  therefore  that  it  cannot  be  adjudged  that  the  owner  is, 
for  want  thereof,  deprived  of  his  property  without  due  pi-oc- 
ess  of  law. 

The  Supreme  Court  of  Wisconsin  reached  a  different  CMi- 
clusion  in  Hayes  v.  Douglas  County,  92  Wis.  429  (65  N.  W. 
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482,  31  L.  R.  A.  213,  53  Am.  St.  Rep.  926).  Bonds  had  been 
issued  for  street  improv^uents  and  the  ri^t  to  question  the 
validity  of  proceedings  prior  thereto  was  challenged  for  that 
the  particular  bond  had  been  issued  after  giviLg  thirty  days' 
notiee  by  publicaticm  in  a  newspaper  of  the  city's  intention 
to  issue  bonds  therefor  and  the  charter  provided  that  there- 
after "said"  bonds  shall  be  conclusive  proof  of  the  regularity 
of  all  proceedings  upon  which  the  same  are  based.  The  court, 
speaking  through  Newman,  J.,  said : 

No  doubt,  under  a  statute  which  provides  for  actual 
notice  to  the  owner,  a  shorter  limitation  could  be  held  rea- 
sonable than  where  constructive  notice  only  is  provided.  Un- 
der this  statute,  many  an  owner  may,  without  fault,  be  with- 
out actual  knowledge  of  the  pendency  of  proceedings  against 
bis  property,  until  the  bar  of  this  statute  has  foreclosed  his 
right ;  and  this  may  all  well  happen  before  any  work,  such  as 
mi^t  arrest  the  attention  of  resident  owners,  is  actually  com- 
menced under  the  contract.  It  is  not  questioned  that  all  the 
proceedings  relating  to  the  assessment  may  be  supported  on 
notice  by  publication  only ;  but  the  fact  that  the  notice  pro- 
vided for  is  constructive  only  is  an  element  proper  to  be 
considered  in  determining  whetlier  the  time  limited  affords 
reasonable  opportunity  for  the  owner  to  assert  his  right.  No 
doubt  auch  time  should  be  allowed  as  would  give  a  reaaonable 
chance  to  acquire  actual  knowledge  of  the  pendency  of  the 
proceedings  against  his  property,  and  to  ascertain  and  assert 
his  r^hta.  No  absolute  rule  can  be  laid  down  as  to  what 
length  of  time  will  be  deemed  reasonable  for  the  government 
of  all  cases  alike.  Different  circumstances  require  different 
rules.  "What  would  be  reasonable  in  one  class  of  cases  would 
be  entirely  unreasonable  in  another.  Wkeeler  v.  Jackson, 
137  U.  S.  245,  255  (11  Sup.  Ct.  76,  34  L.  Ed.  659).  "While 
it  is,  no  doubt,  convenient  and  desirable,  on  the  part  of  the 
municipality,  ^at  all  questions  in  respect  to  the  validity  of 
such  proceedings  shall  be  put  at  rest  an  soon  as  may  foe,  still 
there  is  no  such  exigency  as  to  justify  even  an  apparently 
unfair  abbreviation  of  the  righta  of  property  owners  or  undue 
advantage  taken.  The  time  allowed  should  be  ample  to  afford 
a  reasonable  probability  that  he  would  become  informed  of 
the  proceedings  against  his  property,  and  be  fairly  able  to 
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assert  his  right,  before  it  is  fiDally  barred.  It  is  considererl 
that,  plainly,  this  statute  does  not  afford  such  reasonable 
opportunity,  and  eannot  be  sustained  as  a  valid  limitation. 
A  short  statute  of  limitation  is  not  an  allowable  substitute  for 
due  process  of  law.  It  is  utterly  subversive  of  that  constitu- 
tional protection  to  private  rights  of  property.  The  fact  that 
such  short  limitations  have  been  sustained  by  some  courts 
does  not  persuade  the  court  that  they  are  just  and  support- 
able on  principle. 

We  cannot  agree  with  that  court  that  such  pubUcatiw 
of  the  notice  would  be  no  notice  at  all,  as  must  have  been  held 
in  saying  the  time  fixed  by  the  Legidature  was  wh(41y  inade- 
quate. Moreover,  the  court  seems  to  confuse  the  notice  with 
the  time  tfl  elapse  after  the  publication.  The  statute  of  this 
state  UBder  consideration  exacts  the  publication  "once  each 
week  for  two  successive  weeks."  This  is  the  notice,  and  there- 
upon jurisdiction  attaches  to  the  land.  Thereafter,  that  is, 
after  the  last  publication,  those  interested  have  fifteen  days 
within  which  to  ascertain  and  file  their  daima  for  damages, 
and  we  are  not  ready  to  say  that  in  this  age  of  rapid  transit 
and  communication  this  period,  tt^ther  with  that  consumed 
in  publishing,  is  so  brief  that  it  can  be  said  that  those  inter- 
ested were  without  notice  and  opportunity  to  be  heard,  and 
that  the  taking  of  the  property  under  these  circumstances 
was  spoliation  and  plunder.  Within  reasonable  limits,  the 
character  of  the  notice  and  the  time  ^ven  before  hearing  are 
matters  of  legislative  discretion,  and  it  ought  not  to  be  said 
that  the  Legislature  in  prescribing  the  requisite  notice  did  so 
arbitrarily  and  in  disregard  of  the  constitutional  provisions, 
and  thereby  cut  off  all  reasonable  opportunity  to  be  heard. 
That  body  might  well  have  concluded,  in  view  of  the  discus- 
sions ordinarily  leading  up  io  improvements  such  as  drainage 
ditches,  the  proceedings,  and  their  publicity  (H-dinarily  prior 
to  the  publication  of  the  notice,  that  the  publication  of  the 
notice  for  two  successive  weeks  and  the  lapse  of  time  there- 
after would  be  reasonably  likely  to  carry  information  concern- 
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ing  the  pendency  of  the  proceedings  to  all  persons  of  ordinary 
inteltigeace  in  the  commonity  interested,  either  directly  or 
indirectly.  If  so,  the  notice  prescribed  meets  the  reqoire- 
ments  of  doe  process  of  law,  and  cannot  be  denoonccd  as  no 
notice  at  all.  The  reasoning  of  the  Wisconsin  case  is  sound 
enough,  except  the  conclusicu  as  to  Iwigth  of  time  notice 
most  be  given,  which  is  not  in  harmony  with  that  of  the 
Supreme  Court  of  the  United  States,  whose  interpretation  of 
the  fourteenth  amendment  must  be  regarded  as  final.  It 
follows  that  the  statute  quoted  is  not  in  conflict  with  that 
ptoticoi  of  the  fourteenth  amendment  of  the  Constitntiwi  of 
the  United  States,  guaranteeing  to  every  citizen  equal  protee- 
tifm,  and  prohibiting  the  taking  of  property  without  due 
process  of  law. 

III.  The  omisnon  of  the  notice  to  say  that  the  report  of 
the  engineer  might  be  amended  before  final  action  was  a  mere 
defect,  not  going  to  the  fact  of  giving  notice  in  fact,  and  the 

circumstance  that  it  required  claims  to  be 
I  day  named,  which  was 
six  days  before  the  time  of  hearing,  was  not  inconsistent  with 
the  statute,  exacting  that  the  notice  require  the  filing  of 
claims  "not  less  than  five  days  before  the  day  set  for  hearing." 
The  case  involves  a  hardship,  as  does  every  case  where 
an  owner  suffering  an  injury  has  omitted,  through  ignorance, 
inattention,  or  misfortune,  to  avail  himself  of  the  remedy 

afforded  by  law  within  the  time  within  which 
Sii  ^T'lii'  ■■  **"*  "'*''  ^  done,  but  this  furnishes  no  ground 
f^tabie  re-      for  equitable  relief,  and  the  ri^t  thereto  in 

this  class  of  cases  was  denied  in  CoUiru  v. 
Board  of  Supervisors,  158  Iowa,  322.  The  decision  of  other 
qDestims  argued  is  rendered  unnecessary  by  what  has  been 
said.  The  ruling  o£  the  district  court  has  our  approval,  and 
the  judgment  is — Affirmed. 

All  the  Justices  concur. 
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John  H.  Ketthan,  Appellant,  v.  Wiluah  J.  Clanc;  and 
Mabqabet  Clanct,  Appellees. 

Bui  properly:     examination  bt  puscbaseb:     estoppeu     Where  one 

1  had  a  fail  opportunity  to  inform  himself  regarding  the  title  and 
value  of  land  before  purchasing  it,  and  he  made  an  examuiatioii,  he 
cannot  thereafter  be  heard  to  complain  of  these  mattera. 

S«ine:    oohtbacts:    paroi.  evidence:    vabiahcx.    It  may  be  shown  by 

2  parol  that  a  writing  was  not  to  take  effect,  or  was  subject  to  some 
condition  not  expressed  therein,  or  was  procured  by  fraud.  Thus 
where  plaintiff  and  defendants  entered  into  a  written  contract  for 
an  exchange  of  properties  it  was  competent  for  defendants,  in  an 
action  for  specific  performance,  to  show  that  plaintiff  represented 
that  be  had  a  buyer  for  bis  property  to  whom  a  sale  would  be 
effected  before  the  contract  was  consummated,  and  that  defendant 
would  not  be  required  to  take  the  property. 

ftauw:     EXCHANGE  of  pRap^TiBS;     palse  bepozsentations:     skscis- 

3  SiON:  KVIDENCE.  Where  plaintiff  and  defendants  entered  into  a 
contract  for  the  exchange  of  their  properties,  and  plaintiff's  agent 
at  the  time  falsely  represented  that  he  had  a  purchaser  for  hii 
property  who  would  buy  it  at  a  price  greater  than  that  placed  upon  it 
in  the  eontract  of  exchange  and  would  take  it  before  the  contract 
was  consummated,  so  that  defendants  would  not  be  required  to  take 
the  property  itself,  which  they  stated  they  did  not  want,  but  would 
receive  the  price  therefor  with  the  profit  added;  Held,  that  the  loss 
of  such  profit  was  sufficient  injury  to  sustain  the  claim  of  false 
representation,  and  to  justify  defendants  in  refusing  to  convey 
their  property.  It  is  also  held  that  the  evidence  is  sufficient  to 
sustain  the  claim  of  fraud. 

Spedflc  performance:     fraud  of  both  parties:     reuef.     Where  the 

4  party  seeking  specific  performance  of  a  contract  was  guilty  of  frand 
in  procuring  the  same,  he  will  not  be  entitled  to  relief  on  the  ground 
that  the  other  party  also  was  guilty  of  fraud  in  the  transaction. 
Thus  where  plaintiff's  agent  fraudulently  represented  to  defendant 
that  plaintiff  had  a  purchaser  for  his  property  who  would  take  it 
at  a  profit  before  the  contract  of  exchange  was  consummated,  and 
that  defendant  would  not  have  to  take  the  property  but  would 
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receive  the  conBideratioii  therefor  with  ui  added  profit,  the  fact 
that  defendant  did  not  disclose  the  agent 'b  representation!  to  pUin- 
tifF  would  not  entitle  him  to  specific  performance  of  the  contract. 

Smuo;    rsAtn):    repkesentation  or  tact.    The  repreBsntation  of  plaio- 

5  tiff's  agent  that  plaintiff  bad  a  bujer  for  the  property  he  was 
exchanging  with  defendants,  and  that  it  would  be  sold  and  defend- 
ants would  receive  the  eoasideration  therefor  before  the  contract 
was  eonsummated  and  thej  wonld  not  be  required  to  take  the  land, 
wiui  a  representation  of  fact. 

Su)b;     agencv  ;     rRAim:     evidesice.     Kvidence  considered  and  held  to 

6  show  that  the  party  who  was  acting  for  plaintiflf  in  the  exchange 
of  the  properties  in  question,  and  who  made  the  alleged  false  repre- 
sentations, waa  acting  as  plaintiff's  agent  in  the  transaction  and 
that  both  acted  in  concert  for  the  purpose  of  defrauding  defendant!. 

Smm:     rjLLBS  bepresbntations  :     iprxer.     A  false  representation  bj 

7  the  agent  of  one  of  the  parties  negotiating  an  exchange  of  propertieB 
wiU  defeat  specific  performance  of  the  contract  at  the  suit  of  the 
party  making  the  representation,  even  though  the  agent  may  also 
have  represented  the  other  part;  in  a  aale  or  exchange  of  his  prop- 
er^; as  a  party  will  not  be  permitted  in  equity  to  reap  any  advan- 
tage from  a  false  representation  regarding  a  material  fact. 

Appeal  from  Scott  District   Court.^HoN,  WnxiAM   Thbo- 
PHOiUS,  Judge. 

Tuesday,  October  6, 1914. 

Suit  in  equity  lor  gpecific  perfonnanee  of  a  Written  con- 
tract for  the  exchange  of  appellant's  land  in  Canada  for 
appellees'  house  and  lot  in  Davenport,  Iowa,  and  asking  that 
defendants  be  compelled  to  execute  a  deed  to  plaintiff  for  the 
Davenport  property.  Defendants  asked  afFirmative  equitable 
relief  as  to  certain  matters  growing  out  of  the  transaction. 
The  court  found  that  the  equities  were  with  the  defendants, 
dismissed  plaintiff's  petition,  and  rendered  a  decree  for  the 
defendants.    Plaintiff  appeals. — Affirmed. 

Henry  VoUmer  and  William  Hoench,  for  appellant. 

J.  A.  Hanley,  for  appellees. 
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Pbestok,  J. — There  is  no  contention  by  appellant  that 
appellees  would  not  be  eDtitled  to  the  relief  aaked  by  them  if  it 
is  found  that  plaintift  is  not  entitled  to  specific  performance. 
The  qnestion  is  therefore,  as  to  whether  plaintiff  is  entitled 
under  the  record  to  specific  performanee.  The  plaintiff 
ezecated  a  deed  to  defendants  for  the  -Canada  land,  and  de- 
fendants executed  a  mortgage  thereon  to  plaintiff.  This  was 
done  before  the  time  tor  the  performance  of  the  contract 
Defendants  claim  that  certain  representations  were  made  by 
the  agent  for  plaintiff,  to  be  performed  by  plaintiff  before  that 
date,  whidi  were  not  carried  out  by  plaintiff,  and  defendants 
refused  to  make  a  conveyance  of  their  Davenport  property. 

The  written  contract  was  executed  June  12, 1912,  and  was 
to  be  performed  July  1,  1912.  The  substance  of  the  contract 
is  that  plaintiff  was  to  deliver  a  deed  to  defendants  for  a  half 
sectiim  of  land  in  Canada,  and  defendants  were  to  convey  to 
plaintiff  their  lot  in  DavenjHwrt,  and  that  plaintiff  was  to 
assume  a  certain  mortgage  of  $2,100  on  the  Davenport  prop- 
erty and  defendants  were  to  ^ecute  a  mortgage  for  that 
amount,  to  the  plaintiff,  upon  the  Canada  land.  The  contract 
also  provided  that  plaintiff  and  defendants  were  each  to  pay 
$100  to  Muxfeldt  for  services  rendered  at  the  time  the  contract 
was  executed,  and  that  upon  the  completion  and  eonsnmmatiim 
of  the  sale  and  agreement  plaintiff  was  to  p^  the  further  sum 
of  $100  commission  to  Muxfeldt  and  defendants  to  pay  him 
the  further  sum  of  $50. 

Plaintiff  alleges  that  he  has  complied  with  all  the  terms 
of  the  contract  to  be  by  him  performed,  and  that  he  has  always 
been  willing,  ready,  and  eager  to  perform  his  part  of  the  c<Hi- 
tract.  He  does  not  allege  that  he  was  able  to  do  so,  bat  no 
point  is  made  as  to  this  by  appellees.  The  defendants  admit 
the  execution  of  the  contract,  hut  deny  that  same  is  of  any 
force.  They  say  that  at  the  time  of  the  execution  of  the  con- 
tract and  the  negotiations  preceding  one  Carl  Muxfeldt  was 
the  agent  of  the  plaintiff,  having  authority  to  sell  or  trade  the 
Canada  land  belonging  to  plaintiff;  that  as  such  agent  Mux 
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Celdt  called  at  the  home  of  defendants  on  several  different 
occasions  and  suggested  a  trade  of  Uieir  property  for  the 
Canada  land  of  plaintiff;  that  defendants  poaitiv^  refused 
to  consider  a  trade  of  that  character,  and  told  Muxfeldt  that 
under  no  circumstances  would  they  be  induced  to  buy  or  trade 
for  Canada  land;  that  as  SDch  agent  he  represented  to  de- 
fendants that  plaintiff  had  sold  or  had  a  buyer  for  the  Canada 
land  at  an  advanced  price,  and  that  if  defendants  would  sign 
a  contract  agreeing  to  make  said  trade  or  transfer,  the  title 
to  the  Canada  land  would  never  pass  to  defendants,  as  the 
land  had  already  been  sold,  and  that  on  July  1, 1912,  the  date 
when  the  deal  waa  to  be  finally  consammated,  defendants 
would  own  nothing;  and  that  they  would  thus  sell  their  prop- 
erty and  there  would  be  a  profit  to  the  defendants  in  the  trans- 
action. Other  representations  are  alleged  in  the  answer,  but 
defendants  rely  on  the  one  just  stated.  There  is  little,  if  any, 
evidence  to  sustain  the  other  alleged  representations.  De- 
fendants say  they  relied  upon  the  representations  and  agree- 
ments of  said  agent,  and  but  for  them  would  not  have  executed 
the  contracts  They  set  up  the  fraud  as  a  reason  why  they 
should  not  be  required  to  execute  a  conveyance  of  their  prop- 
erty. The  defendants  admit  that  plaintiff  executed  the  deed 
to  them,  and  that  they  executed  a  mortgage  back  on  the 
Canada  land,  and  that  these  things  were  done  before  July  Ist, 
but  say  that  Muxfeldt  told  them  these  papers  would  have  to 
be  executed  in  order  to  carry  out  the  plan ;  that  before  July  1st 
they  learned  that  the  representations  and  statements  of  Mnx- 
fddt  that  the  land  had  been  sold  to  other  parties  were  not  true, 
and  learned  that  plaintiff  would  not  carry  out  that  part  of 
the  agreement,  and  that  thereupon  defendants  refused  to  exe- 
cute a  conveyance  of  their  property. 

For  reply  plaintiff  denies  all  allegations  of  the  answer 
not  admitted ;  admits  that  Muxfeldt,  on  or  about  June  12, 
1912,  had  the  right  to  obtain  a  customer  for  the  plaintiff  to 
sell  plaintiff's  land  in  Canada;  that  while  Muxfeldt  obtained 
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the  right  from  plaintiff  to  sell  the  Canada  land  he  was  the 
agent  of  the  defendants;  admits  that  he  took  posseaaion  of 
defendants'  property  and  collected  rent  from  the  tenant ;  says 
that  by  their  acta  defendants  ratified  the  acts  of  Muxfeldt  and 
are  estopped  from  denying  that  he  was  their  agent ;  that  plain- 
tiff informed  defendants  prior  to  the  signing  of  the  wntt«n 
contract  that  defendants  should  investigate  the  real  estate  of 
plaintiff  and  the  value  thereof,  and  should  not  rely  upon  any 
representations  as  to  ita  value ;  that  he  allowed  defendants 
opportnaity  to  make  such  invest^ation,  and  that  defendants  ' 
will  not  now  be  heard  to  say  that  they  were  deceived;  that 
Muxfeldt  was  not  authorized  to  make  any  fraudulent  state- 
ments, and  that  if  any  were  so  made,  they  were  not  authorized 
and  were  beyond  the  scope  of  his  authority;  that  plaintiff  had 
no  knowledge  of  said  representations,  and  now  repudiates  any 
such  made  by  Muxfeldt ;  that  if  the  court  iinds  that  the  con- 
tract is  void  and  of  no  effect,  defendants  be  required  to  convey 
to  plaintiff  the  Canada  land. 

By  its  decree  the  trial  court  found  that  the  equities  were 
in  favor  of  the  defendants,  and  dismissed  the  petition;  it 
further  adjudged  that  plaintiff  is  liable  to  defendants  for 
whatever  rent  plaintiff  has  collected  for  defendants'  Daven- 
port property,  and  ordered  plaintiff  to  account  to  defendants 
therefor,  and  upon  failure  to  account  the  defendants  may  have 
ui  accounting;  that  defendants  shonld  execute  a  reccmveyance 
to  plaintiff  of  the  Canada  land,  and  that  plaintiff  shall  release, 
cancel,  and  satisfy  the  mortgage  executed  by  defendants  to 
plaintiff  on  the  Canada  land  and  to  deliver  the  mortgage  to 
defendants ;  that  plaintiff  vacate  and  surrender  to  defendants 
the  possession  of  the  Davenport  property. 

Some  of  the  minor  points  will  be  first  noticed  before  pro- 
ceeding to  the  real  contention  of  the  parties. 

I.  Appellant  contends  that  defendants  had  opportunity 
to  inform  themselves  as  to  the  title  to  the  Canada  land  and 
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its  valae  before  the  execution  of  the  written  contract,  and  by 
not  informing  themselTes  cannot  now  ccnn- 
plain.  This  is  the  rule  in  some  cases  where 
the  party  does  examine  for  himself  and  the 
defects  are  obviooB.  SkuUlefield  v.  NeU,  163 
Iowa,  470.  But  in  this  case  the  defendants  did  not  see  the 
Canada.  land,  nor  did  they  investigate  for  themselves  the  title 
to  or  value  of  the  Canada  land.  Muzfeldt  testifies  that  he 
told  defendants  not  to  take  his  word  for  what  it  was  worth, 
but,  "to  go  and  inquire  from  Judge  Roddewig,  and  you  go 
to  Ed  Bischoff ;  he  knows  about  the  land  up  there ;  he  made 
one  deal  for  Mr.  Heitman  and  a  fellow  np  there  now."  Plain- 
tiff testifies  that  he  told  defendants  before  the  ecmtract  was 
signed: 

If  you  will  go  out  and  see  the  land,  and  then  if  we  can 
agree  we  may  make  a  deal.  That  is  the  way  I  said.  There  is 
no  deal  made  today.  That  is  the  way  I  want  it ;  when  I  want 
to  make  a  deal  I  want  to  know  what  I  am  doing;  I  want  to 
see  what  I  am  getting.  Q.  Ton  bad  seen  what  you  were  get- 
tii^,  hadn't  yout    A.  Yes,  but  I  wanted  them — 

But,  after  all,  the  question  as  to  value  and  title  of  the 
land  is  not  now  in  controversy.     Although  this  matter  was 
referred  to  in  the  answer,  as  before  stated,  there  is  no  evi- 
a   Sim  ■  eon-        deuce  in  support  of  that  issue.    The  defend- 
e^'dMce^""'      ants  now  rely  upon  the  statement  or  repre- 
TBTiauce.  sentation  of  Muxfeldt,  which  they  say  was  a 

part  of  the  contract,  but  not  included  in  the  writing ;  that  de- 
fendants were  not  to  take  the  land  because  it  had  already  been 
sold,  or  plaintiff  had  another  buyer  for  it.  The  plaintiff  ob- 
jected to  some  of  the  testimony  for  defendants  as  to  this  last 
point,  on  the  ground  that  it  varied  the  terms  of  the  writing, 
but  it  has  been  repeatedly  held  that  under  such  circumstances 
the  actual  agreement  may  be  shown,  and  that  the  writing  was 
not  to  take  effect,  or  that  it  b  subject  to  condition,  or  that  the 
contract  was  procured  by  fraud.  See  Einadale  v.  McCune, 
135  Iowa,  682. 


64  Heitman  v.  Clancy.  [167  Iowa 

II.  Appellant  contends  that  defendants  did  not  prove 
any  injury,  and  did  not  prove  that  the  Canada  land  was  not 
worth  full  value.     Under  the  contract  the  price  of  the  half 
section  of  Uie  Canada  land  was  fixed  at  $11.25 
"■  ^tiiU"<rf  P^'  **'™'    ■^^  ^'  ^  *"*^  there  is  no  evidence 

^ixnvw-  ^^^^  '*  ^"^  °<**^  worth  that.  But  it  ia  the  claim 
mdnio?:'  of  defendants  that  under  the  arrangement 
er  ence.  maje  ^ith  Muxfeldt,  as  agent  for  plaintiff, 

defendants  were  to  sell  their  Davenport  property,  and  that 
plaintiff  had  sold  or  had  a  buyer  for  the  Canada  land  at  a 
profit,  and  that  the  profit  was  to  go  to  the  defendants,  and  in 
that  way  defendants  wonld,  before  the  time  for  perfMmanee 
of  the  contract,  not  own  the  Canada  land.  If  it  was  so  repre- 
sented to  defendants,  and  it  was  not  true,  then  tiie  fact  that 
it  bad  not  been  sold  to  another  would  deprive  the  defendants 
of  that  profit  The  testimony  is  that  Muxfeldt  represented 
to  defendants  that  the  Canada  land  had  been  sold,  or  that 
they  had  a  bnyer  for  it  at  $15  per  acre. 

But  further  than  this  defendants  both  testify  that  they 
told  Mnxfeldt  emphatically  that  they  did  not  want  any 
Canada  land,  and  would  not  consider  a  proposition  of  that 
Und  if  they  had  to  take  it.  Mr.  Clancy  is  a  mail  carrier  in 
Davenport,  and  he  and  his  wife  testify  that  they  knew  enough 
about  Canada  land  so  that  they  did  not  want  it.  This  testi- 
mony of  the  two  defendants  and  their  testimony  in  regard 
to  the  representationB  and  the  falsity  thereof  ia  witiiout  sub- 
stantial dispute.  Muxfeldt  is  the  only  one  testifying  on  that 
subject  for  plaintiff,  and  he  does  not  squarely  contradict  them. 
We  think  his  testimony  in  regard  to  this  matter  is  evasive. 
He  testifies: 

Redirect  examination  by  Claus  Ruymann: 

Q.  What  representation  did  you  make  to  Clancy  and  hia 
wife?  A.  About  the  farm!  We  talked  about  the  farm  as  we 
were  going  back.  Q.  At  any  time  what  representation  did 
you  make  as  to  this  Canada  landT  A.  I  told  him  that  I 
thought  I  conld  make  that  trade  for  that  about  even,  but  I 
didn't  know. 
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Mr.  Hanley:  I  object  to  the  gnesticai  as  incompetent, 
irrelevant,  and  immaterial,  not  proper  rebuttal;  and,  if  in 
the  way  of  impeachment,  the  proper  foundation  has  not  been 
laid. 

Q.  What  other  statements  did  you  make  to  Clancy  or 
either  of  them  T  A.  I  didn  't  know  whether  Mr.  Heitman  had 
that  land  any  more  or  not.  I  had  to  find  out  first  Q.  Did 
you  ever  tell  him  they  would  make  $1,200,  or  any  other  sum  1 
A.  Ihat  is  the  way  Judge  Boddewig  figured  it  out.  Judge 
Roddewig  went  and  investigated  that  land.  I  don't  know 
how,  because  I  said:  'Ton  go  to  Mr.  Roddewig  and  find  out.* 
He  was  on  a  trade,  and  we  were  pretty  close  to  a  deal,  and 
then  Mr.  Boddewig  rented  that  piece  of  property;  and  he 
said  he  thought  he  would  be  better  oflE;  he  was  getting  ^  a 
month  for  the  property,  and  didn't  want  land  now,  he  says, 
80  he  wotild  let  that  go. 

It  is  true  that  plaintiff  executed  a  deed  to  the  defendants 
of  the  Canada  land,  and  defendants  executed  a  mortgage  back 
to  the  plaintiff  before  July  Ist,  but  defendants  explain  this  by 
saying  that  Mnxfeldt  told  them  they  had  to  do  this  in  order 
to  carry  out  the  plan.  They  say  that  after  that  Mnxfeldt  put 
them  off,  and  when  they  found  that  plaintiff  did  not  have  a 
buyer  for  the  Canada  laud,  and  that  plaintiff  would  not  carry 
out  that  part  of  the  agreement,  defendants  refused  to  convey 
their  Davenport  property.  It  may  be  that  the  trade  as  alleged 
by  defendants  was  a  foolish  speculation,  and  that  they  are  not 
a  great  success  at  such  business,  but  they  say  they  were  de- 
ceived by  the  representations.  ■  That  of  course  was  the  very 
purpose  in  making  them. 

Appellant  says  in  argument  that  defendants  concealed 

from  him  the  fact  that  Mnxfeldt  had  represented  to  them  that 

they  had  a  buyer  for  the  Canada  land.    But  there  is  no  issue 

of  that  kind  in  the  ease,  and  plaintiff  makes 
t.  BpMinc  vwtf  ,.,,,,  ,  , 

roiMiHca :        no  claim  that  there  was  any  false  representa- 

frand  o(  botll 

jwrties :  re-       tions  ou  the  part  of  defendants.    Plaintiff  did 

see  the  Davenport  property  before  the  contract 

was  signed,  and  he  is  now  seeking  to  enforce  the  conveyance 

of  it-  from  defendants.    But  conceding  for  the  sake  of  aign- 
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ment  that  defendants,  as  w«ll  as  plaintiff,  were  gailfy  of  frand 
in  tlie  transaction,  the  court  wiU  not  inquire,  in  a  case  of  this 
kind,  which  is  the  more  guilty  and  render  a  decree  for  the  other 
because  he  is  less  so. 

It  must  be  borne  iu  mind  that  the  parties  are  now  in 
equity,  plaintiff  seeking  a  specific  performance  where  the 
evidence  shows,  as  we  find,  that  plaintiff  was  guilty  of  fraud, 
and  he  says  defendants  were  also  guilty.  The  question  is 
whether  under  such  circumstances  plaintiff  may,  in  equity, 
ask  and  obtain  a  decree  of  specific  performance,  and  this,  too, 
where  in  such  a  case  the  chancellor  has  a  discreticn  as  to 
whether  a  specific  performance  will  be  decreed.  We  may 
therefore  dismiss  the  claims  now  made  in  argument  for  the 
first  time  that  the  defendants  were  also  guilty  of  fraud. 

III.  It  is  farther  said  for  appellant  that  the  defendants 
recognized  that  they  had  purchased  the  Canada  property  by 
listing  it  with  Rohlf  &  Struck,  real  estate  agents.     This  is 

denied  by  defendants,  and  plaintiff  has  not  • 
rvpi^KiitatioD'    established  such  fact.    It  is  further  said  for 

appellant  that  the  representatitHis  were  not 
of  an  existing  condition  or  present  fact ;  that  the  testimony 
shows  that  Musfeldt  promised  that  on  July  1,  1912,  they 
would  not  get  the  Canada  land,  as  by  that  time  the  land  would 
be  sold.  This  is  not  the  record.  The  testimiHiy,  as  bef<ffe 
stated,  is  that  the  representation  was  tJbat  the  land  bad  been 
sold,  or  that  plaintiff  had  a  buyer  for  it  at  $15  per  acre,  and 
that  such  sale  would  be  consummated  before  July  1st.  This 
is  a  representation  of  a  fact.  It  is  further  said  by  appellant 
that  the  written  contract  was  read  to  the  parties,  and  that 
there  was  no  fraud  or  deceit  practiced,  and  that  therefore  the 
defendants  are  bound  by  the  terms  of  the  contract.  We  have 
set  out  enough  of  the  testimony  to  show  that  there  was  a  fraud 
practiced ;  that  false  representations  were  made,  and  defend- 
ants claim  that  the  writing  did  not  contain  all  of  the  contract, 
and  that  they  were  induced  by  the  fraud  to  execute  the  writing, 
ly.  The  real  point  in  the  ease  is  as  to  whether  Moxfeldt 
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waa  agent  for  plaintiff  in  regard  to  the  alleged  false  repre- 

eentatioD,  or  whether  he  was  acting  for  the  defendants  in  the 

transaction.     It  appears  that  Muxfeldt  was 
•.   Saub  :  agency ;  .         .        —  .      .        ■ 

fraud:  eri-  quitc  persistent  in  hiB  eitorts  to  obtain  the 
contract  and  sell  the  properties.  He  received 
a  commissioD  from  both  parties,  the  larger  from  plaintiff.  It 
is  tme  that  he  did  have  the  property  of  defendants  for  sale 
or  trade,  he  also  had  the  property  of  plaintiff  for  sale  or  trade. 
It  is  clear  that  Muxfeldt  was  guilty  of  fraud,  and  that  the 
frand  was  against  the  defendants  in  regard  to  plaintiff's  prop- 
erty ;  plaintiff  obtained  the  contract  because  of  such  fraud ;  he 
is  now  seeking  to  reap  benefit  therefrom  by  enforcement  of  the 
contract.  There  can  be  no  question  but  that  Muxfeldt  was 
agent  for  plaintiff.'  Plaintiff  admits  it  in  his  reply,  and  Mux- 
feldt, as  witness  for  plaintiff,  testifies : 

Q.  Tour  full  extent  of  authority  was  to  get  the  wmtract 
in  the  terms  and  conditions  of  this  written  eontractt  (Ob- 
jected to  as  incompetent,  irrelevant,  and  immaterial,  not 
proper  rebuttal,  and  an  attempt  to  impeach  his  own  witness.) 
Q.  That  was  the  only  authority  you  hadt  A.  To  make  that 
trade.  Q.  In  accordance  with  that  written  contract!  A. 
Why,  they  really  made  the  agreements  between  themselves 
after  they  came  up  there.  I  introduced  them  to  each  other. 
Q.  All  the  authority  you  had  besides  that  was  to  get  the  men 
np  to  the  office?  (Objected  to  as  leading,  incompetent,  irrele- 
vant, and  immaterial.  Question  withdrawn.)  Q.  And  you 
reported  the  transaction  or  conversation  between  yon  and  the 
Clancys  to  Mr.  Heitman,  didn't  you,  and  told  him  that  you 
had  made  the  trade  1  A.  That  we  could  make  it.  They  were 
to  come  up  there.  But  I  asked  Mr.  Clancy  where  he  was 
going —  Q.  You  told  Mr.  Heitman  that  you  had  made  a  deal 
for  his  Canada  land  with  Mr.  and  Mrs.  Clancy,  didn't  yout 
A.  Do  you  mean  before  we  went  up  there  T  Q.  Tes.  A.  And 
I  says  we  could  make  it;  that  they  should  come  up  there; 
and  be  asked  me  whether  we  were  going  np  to  Ruymann's 
ofBee,  and  that  would  be  the  best  because  the  mort^^ge  was 
there.  Q.  You  told  him  they  would  be  there,  and  all  he  bad 
to  do  was  sign  a  contract  with  them,  didn't  yoal  A.  They 
would  be  there  I     Q.  Yes;  you  arranged  for  Mr.  and  Mnfc 
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Clancy  to  be  at  Raymann'B  office,  and  you  arranged  for  Mr. 
Heitman  to  be  there,  didn't  yout  A.  After  we  got  both  sides' 
agreements  what  we  were  going  to  make,  then  we  all  agreed 
on  it  to  meet  there. 

The  plaintiff  testified: 

Q.  Who  made  the  negotiati«iB  leading  ap  to  the  execu- 
tion of  this  contract,  you  or  some  one  else  T  A.  Mr.  Mnxfeldt. 
I  gave  him  the  right  after  he  came  home.  He  wanted  to 
know  whether  I  had  that  Canada  land  that  I  would  trade. 
Says  I,  'Yes.'  He  would  like  to  trade  it  for  property. 
.  .  .  Q.  You  also  knew  that  he  was  going  to  negotiate  for 
the  sale  of  iti  (Objected  to  as  calling  for  an  opinion  of  the 
witness.  No  answer.)  Q.  Did  you  know  that  he  was  going 
to  negotiate  for  the  sale  or  trade  of  that  property  for  this 
Canada  land  of  yours  I  A.  He  told  me  he  was  trying  to  trade ; 
yes.  .  .  .  Q.  Isn't  it  true  that  what  you  agreed  to  that 
day  was  the  commission  Mr.  Muxfeldt  demanded  of  you  as 
your  agent  for  making  this  transfer  t  A.  Certainly.  Q.  He 
wanted  $250,  and  you  didn't  want  to  pay  him  that  I  A,  No. 
Q.  How  much  did  you  want  to  pay  him  J  A.  We  agreed  1 
was  to  pay  him  $200.  Q,  What  were  you  paying  him  that 
fort  (Objected  to  as  calling  for  a  conclusion  and  opinion  of 
the  witness.)  Q.  Were  you  donating  him  thatT  A.  If  a  man 
is  doing  any  work,  and  I  think  it  is  worth  it,  I  am  willing  to 
pay  for  it.  Q,  The  amount  that  you  did  finally  pay  him,  and 
that  you  owe  him  yet,  if  any,  is  for  services  rendered  by  him 
as  your  agent  in  this  transaction  between  you  and  Mr.  Clancy ; 
isn't  that  true*  A.  They  would  be  worth  it;  yea;  I  thought 
it  would  be  worth  it.  .  .  .  Q.  You  were  willing  when  you 
signed  this  contract,  to  sign  it  and  yon  did  sign  it  freely, 
didn't  yout  A.  Certainly.  Q.  Did  you  approve  of  what 
Mnxfeldt  had  done  in  getting  you  and  Mr.  and  Mrs.  Clancy 
together  on  this  tradet  A.  Otherwise  I  wouldn't  accept  it. 
Q.  Ton  did  approve  of  his  act,  didn't  you,  in  making  this 
tradet    A,  Certainly;  I  accepted. 

Mnxfeldt  had  the  agency  for  this  Canada  land  from 
plaintiff  at  one  time  about  six  months  before  the  Clancy  trans- 
action. Plaintiff  qualifies  to  some  extent,  or  attempts  to  do 
BO,  some  of  his  evidence  wiiich  we  have  just  set  out.    There 
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is  other  evidence  on  the  aabject.  From  all  of  the  evidence  we 
are  satisfied  that  Muzfeldt  had  apparent  aathority,  if  indeed 
he  did  not  in  fact  have  authority  to  act  for  plaintiff  as  he  did. 
Plaintiff  ^>proved  of  what  Muxfeldt  had  done.  We  are  sat- 
isfied tliat  plaintiff  and  Muzfeldt  were  acting  together  for  the 
purpose  of  defrauding  defendants. 

The  fact  that  Muxf eldt  was  agent  for  defendants  in  the 
sale  or  exchange  of  their  property  does  not  chaise  the  fact 
that  he  was  employed  by  plaintiff.  Oate  City  Land  Co.  v. 
Heilman,    80    Iowa,    477,    480.     As    before 


Muxfeldt  was  acting  for  defendants.  In  regard  to  the  repre- 
sentations made  by  Muxfeldt  to  defendants,  as  to  the  plain- 
tiff's land,  he  was  the  agent  for  plaintiff  to  subserve  the  pur- 
poses of  plaintiff  and  in  a  matter  in  which  plaintiff  was  in- 
terested. As  bearing  upon  this  question,  see  Qund  Brewing 
Co.  V.  Petersm,  130  Iowa,  301 ;  BOey  v.  Bell,  120  Iowa,  618. 
The  representations  made  by  Mnxf  eldt  were  untrue  and  clearly 
fraudolent.  Plaintiff  may  not  reap  any  benefit  therefrom  in 
this  equitable  action.  That  the  contract  was  procured  by  the 
false  representation  of  a  material  fact  is  a  defense  to  specific 
performance  at  the  suit  of  the  party  who  made  the  representa- 
tion. 36  Cyc.  600.  In  general,  a  less  flagrant  case  of  fraud 
is  required  to  prevent  specific  performance  than  to  recover 
damages  or  to  obtain  rescission.  Schneider  v.  Schneider,  125 
Iowa,  1-16 ;  36  Cyc.  600.  In  the  Schneider  case  it  was  said 
that  any  trace  of  unfairness  or  fraud  will  render  specific  per-, 
formance  impossible. 

We  conclnde  that  the  decree  of  the  district  court  was  right 
and  it  is  therefore — Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Wbaveb,  JJ.,  concur. 
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G.  W.  Shidles,  Appellant,  r.  Kebnan  Brothers,  Appellees. 

Intoxicating  Uqnon:     nuisance:     abaieuent.    The  finding  of  intozl- 

1  eating  liqiiora  in  the  possesaion  of  one  not  authorized  to  keep  or  gell 
the  same,  except  when  found  in  a  dwelling  house,  raises  the  pre- 
BumptioQ  under  the  statute  that  thej  are  kept  for  illegal  sale,  and 
constitutes  the  pla^e  a  nuisance,  and  it  maj  be  abated  ae  such  with- 
out proof  of  actual  sale  or  offer  to  sell.  Proof  of  possession  alone 
is  enough  to  place  the  burden  of  rebutting  the  presumption  of  no- 
lawful  intent  upon  the  defendant. 

Same:     cdntbol  of  building:     Etidikcb.     Where  defendants  admitted 

2  the  ownership  of  the  building  in  which  they  were  conducting  buai- 
nesB,  and  it  appeared  that  the  only  means  of  entering  the  basement, 
in  which  intoxicating  liquors  nere  found,  was  through  the  room 
in  which  their  btujinese  was  carried  on,  there  was  sufBcient  e?idBnc« 
to  show  beyond  reasonable  doubt  that  defendants  were  in  control 
of  the  basement 

Appeal  from    Woodbury   District   Court. — Hon.   John  P. 
Oliver,  Jndge. 

Tuesday,  Octtober  6,  1914. 

Action  in  equity  to  enjoin  an  alleged  liqaor  nnisance. 
Petition  dismissed,  and  plaintiif  appeals. — Reversed. 

John  F,  Joseph,  for  appellant. 

Griffin  &  Page,  for  appellee. 

Weaver,  J. — The  petition  alleges  that  defendants  main- 
tain a  certain  building  or  place  in  the  town  of  Pierson  in  which 
they  unlawfully  keep  for  sale  and  sell  intoxicating  liquors, 
and  prays  an  injunction  restraining  them  from  continuing  the 
nuisance  so  created.    The  answer  admits  the  ownership  of  the 
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property  as  alleged,  but  denies  all  other  aUegations  (d  the 
petitiwi.  On  the  trial  plaintiff  introdaced  evidence  tendii^ 
to  ahow  that  the  defendants  occupied  the  building  in  question 
as  A' meat  market,  and  that  a  few  days  prior  to  the  commence- 
ment of  tiiis  action  an  ofBcer  under  authority  of  a  warrant 
searched  the  premises.  He  found  therein  a  considerable  quan- 
tity of  beer,  three  full  bottles  in  the  refrigerator,  a  barrd  of 
full  bottlea  in  the  basement  and  an  accumulatjcm  of  empty 
beer  bottles.  The  entrance  to  the  basement  was  through  the 
meat  market.  The  plaintiff  having  rested  his  ease  upon  this 
showing,  the  court  announced; 

Unless  the  defendants  want  to  introduce  aome  evidence  in 
this  case  a  motion  to  dismiss  will  be  in  order. 

ThereupcHi  defendant's  counsel  moved  for  a  dismissal  be- 
cause of  the  insufficiency  of  the  evidence,  and  the  motion 
was  sustained.    It  was  from  this  order  the  plaintiff  appeals. 

The  ruling  cannot  be  sustained  without  disregard  of  the 
statute  which  provides  in  express  terms  that  the  finding  of 
intoxicating  liquors  in  the  possession  of  one  not  legally  author- 
1    iHToxicAnHa     ^^  ***  **^  '"^  ^^P  *^^  same  for  sale  (except 
Mon^abtt^'    w'*^™  ^"^^^li  liquors  are  found  in  the  dwellii^ 
°*"^  house  of  the  possessor)  is  presumptive  evi- 

dence that  they  are  kept  for  illegal  sale.  Code,  section  2427, 
and  this,  under  the  statute,  constitutes  the  place  a  nuisance 
liable  to  be  abated  by  injunction  in  a  suit  at  equity,  Code, 
section  2384.  See,  also,  Skideler  v.  Naugkton,  163  Iowa,  616 ; 
State  V.  Thompson,  130  Iowa,  227;  State  v.  Johnson,  162 
Iowa,  597. 

farther  discussion  is  unnecessary.  The  statute  is  too 
clear  and  explicit  for  construction,  and  the  court  has  no  dis- 
creti<m  or  option  save  to  enforce  it  as  it  ia  written.  Counsel 
for  appellant  say  in  argument  that  no  evidence  was  offered 
showing  that  defendants  had  ever  sold  liquor  upon  these 
premises,  or  that  they  had  any  control  over  the  basement  where 
the  liquor  was  found.    Upon  the  first  point  it  is  sufficient 
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to  say  that  the  ke«pii^  of  snch  liqoon  for  sale  is  an  offense 

against  the  statnte,  and  proof  of  an  actual  sale  or  offer  to  sell 

ia  luineceeaary,  and,  as  we  have  already  seen,  proot  of  the 

possession  alone  is  sufficient  to  cast  upon   defendants  tibe 

burden  of  rebutting  the  presumption  of  an  nnlawfnl  intei|t. 

It,  as  eonnsel  say,  this  role  "carries  Uie  interpretation  of.  our 

intoxicating  liqaor  laws  far  into  the  realm  of  the  ridicalous" 

it  is  an  argoment  to  be  pressed  apon  the  attention  of  the 

Legislature,  and  not  of  the  court,  which  has  no  duty  except 

to  apply  the  law  as  it  is  enacted. 

Concerning  the  suggestion  that  there  is  no  proof  of  coo- 

trol  of  the  basement  by  the  defendants,  we  have  to  say  that 

the  admitted  ownership  of  the  premises  and  proof  that  the 

entry  to  the  basement  was  through  the  shop 
2.   SiM:  control  "  ,  ,         ,   ,      ,  ,   . 

of  bniidins:      or  room  where  the  defendants  were  doing 

erldeoce. 

business  would  seem  to  place  that  question 

beyond  all  reascmable  doubt.     Upon  the  record  as  made  we 

have  no  alternative  except  to  order  a  reversal  of  the  decree  of 

the  court,  and  to  remand  the  cause  tar  further  proceedings  in 

harmony  with  this  opinion.    Costs  including  an  attorney's 

fee  of  $25  for  services  in  this  court  will  be  taxed  in  favor  of 

plaintiff. — Reversed. 

liADD,  C.  J.,  and  EvANB  and  Pbbstom,  JJ.,  concor. 


Jahbs  F.  Haujoan,    Appellee,    v.    Chables    A.    Keules, 
Appellant. 

PloMUnss;    auxnduknt:    dibcutiom.    Ttw  coort  in  its  diHcretion  mn; 

1    allow  tha  plaintiff  in  an  action  for  money  advanced  to  reply  to  the 

answer  after  verdict,  and  thua  for  the  flrst  time  allege  tbat  eertain 

items  were  bj  miatake  omitted  from  a  leceipt  given  the  defendant 

for  monej  advanced,  and  thua  conform  the  pleadings  to  the  evidence. 


ADifisaiON:     XTTKCT.     Where  defendant  in  hia  answer  ad 
S    mitted  that  plaintiff  was  entitled  to  recover  on  his  claim  as  made  by 
the  petition,  a  jndgment  for  tiiat  aaunuit  was  proper,  cegardleae  of  an 
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□npleaded  written  agnanoit  between  tbe  pMtiei  whicli  wonld  defeat 
recovery. 

mractlon  of  Tocdlct:  wbch  jnanim*.  The  nneontrBdieted  teetimoDy 
.  3  of  plaintiff  am  to  the  ajDOant  due  h™,  in  reapoDBa  to  which  defend- 
ant offered  simply  a  receipt  or  memorandum  calling  for  a  leea 
amount,  waa  aulficient  to  suatain  a  directed  verdict  for  the  amount 
of  plaintiff  '■  elaim,  where  plaintiff  fully  explained  a  mistake  In  the 
receipt,  which  explanation  defendant  in  no  manner  eontomdiet^d. 

Appeal  from  Scott  Disirici  Court. — Hoss.  A.  J.  House  and 
Wu.  Thbophilus,  JiK^es. 

Tuesday,  Octobeh  6, 1914. 


Thb  opinion  states  the  natnre  of  the  action  and  the  mate- 
rial facts. — Affirmed. 

Itaac  Petersberger,  for  appellant. 

Sharon  d  Higgina,  for  appellee. 

Weaveb,  J. — The  substance  of  plaintiff's  claim  is  that  he 
advanced  money,  at  defendant's  request,  for  the  purchase  and 
maintenance  of  a  laondry  business  in  the  city  of  Davenport, 
and.that  there  is  due  and  unpaid  &om  the  defendant  the  sum 
of  $1,882  and  interest.  The  answer  of  defendant,  in  addition 
to  a  denial,  pleads  an  alleged  accounting  between  the  parties, 
in  which  it  was  found  that  defendant's  indebtedness  to  plain- 
tiff upon  the  transactions  in  eontroTersy  was  the  sum  of 
(1,772.23,  of  which  sum  defendant  then  and  there  paid  $850, 
leaving  now  due  plaintiff  $992.23,  and  for  this  sum,  with  in- 
terest from  August  20, 1909,  judgment  was  offered  on  the  triaL 
In  support  of  such  defense,  defendant  exhibits  and  relies  upon 
a  receipt  given  him  by  plaintiff,  under  the  date  named,  for 
$850,  upon  which  receipt  is  a  memorandum  indicating  that 
the  unpaid  balance  of  indebtedness  was  but  $992.23.  Plain- 
tiff admits  giving  the  receipt,  but  testifies  that  a  mistake  was 
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made  in  the  added  memorandum  by  the  omission  from  the 
computation  of  certain  ^eeified  items,  and  that  the  balADce 
due,  after  crediting  this  $850,  was  in  fact  $1,882.07.  On  the 
trial  the  plaintiff,  having  testified  to  his  version  of  the  dealings 
with  defendant,  rested  his  case,  and,  the  defendant  having 
offered  no  evidence  except  the  receipt  and  memorandom  above 
menticmed,  the  court  sustained  a  motion  to  direct  a  verdict  for 
plaintiff  for  the  larger  amount,  and,  from  the  judgment  aa 
that  verdict,  defendant  appeals. 

It  should  here  be  said  that  plaintiff's  claim  as  to  the 
mistake  in  the  receipt  was  not  pleaded  until  after  verdict, 
when  he  was  permitted  to  file  a  reply  to  the  answer,  in  which 

he  set  up  the  facts  substantially  as  he  had 

1.  PuuDtsaa:  .„    ,  ,  „  .  ,         , 
amendment:       testiQed   to  them.     Error  is  assigned  upon 

dlMretlon.  ^ 

the  allowance  of  this  pleading,  but  we  think 
it  clearly  within  the  court's  discretion  to  permit  the  filing, 
thus  making  the  pleadings  conform  to  the  evidence  and  to 
the  theory  of  the  trial. 

Some  question  is  raised  whether  plaintiff's  right  of 
action,  if  any,  is  not  upon  a  certain  written  agreement  be- 
tween the  parties.    The  alleged  written  contract  is  not  pleaded 

or  relied  upon  in  petition  or  answer,  and  the 

2.  JCDOMIINTB  :  .  „  ,..».... 

■dmusion:         answer  in  effect  concedes  plaintiff  s  right  of 

recovery  upon  the  case  made  in  the  petition ; 

the  sole  contest  being  upon  the  amount  of  defendant's  in< 

debtedness.    There  was  therefore  no  error  in  holding  plaintiff 

entitled  to  a  judgment. 

The  one  question  fairly  presented  by  the  record  ia  whether 

the  court  erred  in  directing  a  verdict  for  plaintiff  for  an 

amount  in  excess  of  the  indebtedness  admitted  by  defendant 

The  plaintiff  testified  specifically  to  the  trans- 

3 .  DiExcnoN    OF  ,  .  .     ■■   •      ■■ 

vHRDicT :  actions  with  defendant  and  to  the  several  items 

when  )iut1B«d. 

making  up  the  aggregate  of  his  claims  and 

showing  the  remainder  still  unpaid.    The  defendant,  who  could 

have  testified  to  his  own  version  of  the  facts,  had  he  cared  to  do 

so,  did  not  go  upon  the  witness  stand,  but  contented  himself 
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with  an  offer  Of  tlie  receipt  given  him  for  a  payment  of  $850, 
and  the  memorandum  thereon  stating  th«  balance  due  to  be 
$992.23.  Concerning  this  memorandum,  plaintiff  testified  posi- 
tively that  it  was  made  by  mistake,  and  did  not  represent  the 
real  amount  of  the  unpaid  remainder,  and  he  made  a  detailed 
ahowing  of  the  items  of  cs^  advanced  by  him.  In  none  of 
these  was  be  disputed  by  defendant.  The  receipt  and  memo- 
randum did  not  ctmstitute  a  contract,  and  were  open  to 
explanation.  Mounce  v.  Kurtz,  101  Iowa,  192;  Highiey  v. 
RaHroad  Co.,  99  Iowa,  523.  That  explanation  was  g^ven,  and 
defendant,  thon^  he  had  the  opportunity,  did  not  undertake 
to  deny  or  avoid  it.  A  finding  by  tbe  jury,  denying  the 
recovery  would  have  been  so  clearly  against  the  evidence  that 
the  coort  must  have  refused  to  sustain  it,  and  the  directicoi 
of  a  verdict  was  therefore  without  error.  We  find  no  sufficient 
reason  for  disturbing  the  judgment  below,  and  it  will  be 
affirmed. 

The  appellee  asks  this  court  to  assen  a  penalty  against 
appellant  of  15  per  cent,  upon  the  amount  of  the  recovery  on 
the  ground  that  the  appeal  was  taken  for  delay  only.  With 
some  hesitation  we  deny  the  moticm,  but  it  must  be  said  that 
the  manner  in  which  the  sntHnission  of  the  appeal  has  been 
delayed  has  been  little  less  than  vexations.  The  judgment  ap- 
pealed from  is — A^rmed. 

•  Lado,  C.  J.,  and  Evans  and  Pbebton,  JJ.,  concur. 


WiLUAH  MuitPHT,  Complainant,  v.  Robebt  M.  Wbiqht,  Judge 
of  the  Eleventh  Judicial  District  of  Iowa,  Respondent. 

0<«t«a^:     REvnw  on  certiorabi:     prbjl-dice  or  rousT:     etidbhce. 

1    Wbera  tbe  trial  iwirt  has  juriBdiction  of  contempt  proeeedinga  and 

the  evidence  is  aufficient  to  anpport  its  flndings,  its  judgment  frill 

not  be  disturbed  on  eertiorari  beeanae  of  the  alleged  existence  of 

any  prejudice,  bias  or  improper  motive  which  the  peraoti  charged 
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with  the  contempt  may  believe  infinenced  the  decision.  In  the 
ioHtant  case  court  adjourae;]  for  noon  receae  after  the  parties  had 
offered  their  evidence,  after  which  leave  was  granted  complainant 
to  offer  additional  evidence.  During  the  interim  the  presiding 
judge,  believing  the  evidence  required  him  to  hold  the  complainant 
giitltj  of  contempt,  ucleea  the  additional  testimony  changed  the 
situation,  prepared  a  form  of  entr;  to  be  used  If  aeeeee&tj.  The 
form  was  in  fact  used,  but  its  use  was  proper  and  cannot  be  said 
to  indicate  prejudice. 

SauM:  HiBCOHDDCT  or  jubor:  kvidehck.  Trial  courts  are  charged 
%  with  the  dut^  of  protecting  jurors  from  even  a  fair  suspicioD  that 
their  verdicts  have  been  affected  b;  improper  infiuencee;  and  where 
it  appeared  that  a  member  of  the  panel  stated  during  a  trial  for 
murder  that  he  did  not  think  defendant  ought  to  go  to  the  peni- 
tentiary, was  also  seen  in  company  with  friends  of  defendant,  and  in 
a  saloon  with  a  brother  and  a  witness  for  defendant,  the  court  was 
justified  in  adjudging  him  guilty  of  contempt. 

Bame;  sufticisncy  of  citation:  evidencb.  Although  the  citation  in 
3  eimtempt  proceedings  issued  to  a  juror  was  not  as  full  and  specific 
aa  tbe  charge  made  against  him  in  the  application  and  affidavits 
supporting  it,  still  if  he  was  apprised  thereby  that  his  conduct  as 
a  joror  was  being  investigated,  it  was  sufficient,  the  complaiut  and 
affidavits  being  a  part  of  the  record  and  the  inquiry  being  confined 
to  the  mattws  therein  disclosed.  And  even  though  he  could  not 
be  punished  for  acts  prior  to  the  time  he  was  drawn  oo  the  jury, 
yet  evidence  of  the  same  was  admissible  as  tending  to  explain  and 
give  color  to  the  acts  complained  of. 

Certiorari  from  Webster  District  Court. 

Tuesday,  Octobex  6,  1914. 

An  original  proceeding  initiated  in  this  court  to  renew 
an  order  or  judgment  of  the  district  court  of  Webster  county, 
Hon.  R.  M.  Wright  presiding,  by  which  complainant  was 
found  guilty  of  contempt  of  court  The  facts,  so  far  as  they 
are  essential  to  a  disposition  of  the  case  are  stated  in  the 
opinion.    Writ  dismissed. 

Miichell  (£  Fitzpatrick,  for  complainant. 

Bealy,  Bumquist  d;  Thomas,  for  re^ondent. 
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Peb  CuBiAH. — The  complainant  was  a  member  of  the 
panel  of  trial  jurors  in  the  district  coart  of  Webster  connty 
for  the  January,  1914,  term  thereof,  and  as  such  was  selected 
and  served  as  a  juror  in  the  trial  of  a  certain  criminal  case, 
entitled  the  State  of  Iowa  v.  John  Cunningham,  in  which  the 
defendant  was  chai^d  with  having  committed  an  assanlt  with 
intent  to  murder.  After  the  jury  had  been  impaneled,  and 
pending  the  trial  of  the  said  cause,  the  county  attorney  made 
formal  complaint  and  application  to  the  coort,  alleging  that 
before  Mnrphy  was  accepted  and  sworn  as  a  juror  he  was 
doly  examined  as  to  his  qualifications,  and  stated  that  he  had 
never  formed  or  expressed  any  opinion  of  the  maita  of  the 
case,  and  had  no  prejudice  or  bias  in  the  matter.  It  was 
farther  alleged  that  since  the  impaneling  of  the  jury  it  had 
come  to  the  knowledge  of  the  prosecutor  that  Murphy,  very 
shortly  before  being  selected  as  a  juror  in  said  cause,  had 
expressed  his  opinion  thereof  in  favor  of  the  defendant, 
and  had  declared  that  the  defendant  ought  not  to  be  con- 
victed and  sent  to  the  penitentiary.  It  was  also  fnrther 
charged  that  after  being  selected  as  a  juror  in  the  case,  and 
pending  the  trial  tJiereof,  said  Murphy  had  been  in  intimate 
association  with  one  Steve  Cunningham,  a  brother  of  the 
defendant,  and  one  Cain,  a  witness  for  defendant,  and  that 
they  visited  the  saloons  togetiier  and  drank  together  in  a 
manner  prejudicial  to  the  dignity  and  authority  of  the  court 
Because  of  such  alleged  miscondnet  of  the  juror  the  county 
attorney  a^ed  that  the  trial  be  suspended,  an  invest^ation 
had,  and  such  order  entered  as  should  appear  pn^er  and 
just  in  the  premises.  The  application  was  supported  by  the 
affidavits  of  several  parties.  Thereupon  a  citation  was  issued 
to  the  said  Mnrphy,  notifying  him  of  the  charge  that,  while 
a  jun^  in  said  cause,  he  had  improperly  associated  with  the 
brother  and  other  personal  friends  of  the  defendant,  had 
visited  a  saloon  with  them  and  drank  with  them,  and  had 
otherwise  misconducted  himself  as  a  juror,  and  ordering  him 
to  appear  and  show  cause  why  he  should  not  be  adjudged 
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with  the  «oiitempt  may  boliere  inflnenced  the  deeiaion.  In  the 
inHtant  case  court  adjourned  for  noon  recess  after  the  parties  had 
offered  their  evidence,  after  which  leave  was  granted  complainant 
to  offer  additional  evidence.  During  Um  interim  the  presiding 
jndge,  believing  the  evidence  required  him  to  hold  the  complainant 
fpiiltj'  of  contempt,  uulesB  the  additional  testimony  changed  the 
situation,  prepared  a  form  of  eutry  to  be  used  if  necessary.  The 
form  was  in  fact  used,  but  its  use  was  proper  and  cannot  be  said 
to  indicate  prejudice. 

Bame:  uisoohddct  of  juror:  evidence.  Trial  courts  are  charged 
S  with  the  dut^  of  protecting  jurors  from  even  a  fair  suspieioo  that 
their  verdicta  have  been  affected  by  improper  influences;  and  where 
it  appeared  that  a  member  of  the  panel  stated  during  a  trial  for 
murder  that  he  did  not  thinli  defendant  ought  to  go  to  the  peni- 
teutiary,  was  also  seen  in  company  with  friends  of  defendant,  and  in 
a  saloon  with  a  brother  and  a  witness  for  dafendaut,  the  court  was 
justified  in  adjudging  him  guilty  of  coutampL 

Smine:  butticienct  of  citatiok:  evibbnce.  Although  the  citation  in 
8  contempt  proceedings  issued  to  a  juror  was  not  as  full  and  specific 
sa  the  charge  made  against  him  in  the  application  and  affidavits 
supporting  it,  still  if  he  was  apprised  thereby  that  his  conduct  as 
a  juror  was  being  investigated,  it  was  sufQcieut,  the  complaint  and 
affidavits  being  a  part  of  the  record  and  the  inquiry  being  confined 
to  the  matters  therein  disclosed.  And  even  though  he  could  not 
be  punished  for  acts  prior  to  the  time  he  was  drawn  on  the  jury, 
yet  evidence  of  the  same  was  admissible  as  tending  to  explain  and 
give  color  to  the  acta  compl^ned  of. 

Certiorari  from  Webster  District  Court. 

TOESDAY,  OCTOBHB  6,  1914. 

An  original  proceeding  initiated  in  this  court  to  review 
an  order  or  judgment  of  the  district  court  of  Webster  county, 
Hon,  R.  M.  Wrii^t  presiding,  by  which  complainant  was 
found  guilty  of  contempt  of  court.  The  facts,  so  far  as  they 
are  essential  to  a  disposition  of  the  case  are  stated  in  the 
opinion.    Writ  dismissed. 

Mitchell  &  Fitzpatrick,  for  complainant. 

Bealy,  Burnquist  &  Thomas,  for  respondent. 


Oct.   1914]  MUEPHT  T,   WutlHT,  JtlDGB.  77 

Peb  Cubiah. — The  complainant  was  a  member  of  the 
panel  of  trial  jurors  in  the  district  court  of  Webster  county 
for  the  January,  1914,  term  thereof,  and  as  such  was  selected 
and  served  as  a  juror  In  the  trial  of  a  certain  criminal  ease, 
entitled  the  State  of  Iowa  v.  John  Cunningham,  in  which  the 
defendant  was  charged  with  having  committed  an  assault  with 
intent  to  murder.  After  the  jury  had  been  impaneled,  and 
pending  the  trial  of  the  said  cause,  the  county  attorney  made 
formal  complaint  and  application  to  the  court,  alleging  that 
before  Murphy  was  accepted  and  Bvrom  as  a  juror  he  was 
duly  examined  aa  to  his  qualifications,  and  stated  that  he  had 
nerer  formed  or  expressed  any  opinion  of  the  merits  of  the 
case,  and  had  no  prejudice  or  bias  in  the  matter.  It  was 
further  alleged  that  since  the  impaneling  of  ihe  jury  it  had 
come  to  the  knowledge  of  the  prosecutor  that  Murphy,  very 
shortly  before  being  selected  as  a  juror  in  said  cause,  had 
expressed  bis  opinion  thereof  in  favor  of  the  defendant, 
and  had  declared  that  the  defendant  ouf^t  not  to  be  con- 
victed and  sent  to  the  penitentiary.  It  was  also  further 
charged  that  after  being  selected  aa  a  juror  in  the  case,  and 
pending  the  trial  thereof,  said  Murphy  had  been  in  intimate 
associatiOTi  with  one  Steve  Conningham,  a  brother  of  the 
defendant,  and  one  Gain,  a  witness  for  defendant,  and  that 
th^  visited  the  saloons  together  and  drank  together  in  a 
manner  prejudicial  to  tiie  dignity  and  authority  of  the  court 
Because  of  such  alleged  misconduct  of  the  juror  the  county 
attorney  asked  that  the  trial  be  suspended,  an  inve8tigati(Hi 
had,  and  such  order  entered  aa  should  appear  pn^r  and 
juBt  in  the  premises.  The  application  was  supported  by  the 
affidavits  of  several  parties.  Thereupon  a  citation  waa  issued 
to  the  said  Murphy,  notifying  him  of  the  charge  that,  while 
a  juror  in  said  cause,  he  had  improperly  associated  with  the 
brother  and  other  personal  friends  of  the  defendant,  had 
visited  a  saloon  with  them  and  drank  with  tliem,  and  had 
otherwise  misconducted  himself  as  a  juror,  and  ordering  him 
to  appear  and  show  cause  why  he  ahoold  not  be  adjndged 
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guilty  of  contempt  of  court.  Thereupon  the  complainaiit 
entered  an  appearance  fay  counsel  and  filed  a  written  answer 
denying  the  allegations  made  against  him.  The  issue  thus 
made  was  heard  upon  the  testimony  of  witnesses  taken  in 
court,  and  at  the  close  of  the  hearing  the  court  held  the  re- 
spondent to  be  in  contempt,  aaseased  a  fine  of  $30  against  him, 
and  thereupon  dismissed  him  from  further  service  as  a  juror. 
This  proceeding  is  instituted  to  review  and  set  aside  the  order 
and  judgment  below,  on  the  ground  that  the  trial  court  ex- 
ceeded its  jurisdiction  and  the  judge  thereof  acted  illegally 
ia  the  following  particulars:  First,  that  the  court  heard  and 
considered  alleged  misconduct  other  than  such  as  was  set 
forth  in  the  citation  requiring  him  to  show  cause;  second, 
that  there  was  no  evidence  on  which  complainant  herein  could 
rightfully  or  lawfully  be  adjudged  guilty  of  contempt;  and 
third,  that  the  finding  and  judgment  against  the  complainant 
were  influenced  by  the  prejudice  of  the  presiding  judge  who, 
it  is  alleged,  had  prepared  his  findings,  and  judgment  before 
complainant  had  completed  the  taking  of  his  testimony. 

I.  Taking  these  objections  in  the  reveres  ot:der  of  their 
statement,  we  have  to  say  that  the  alleged  prejudice  of  the 
trial  ju^ie  is  something  of  which  this  court  can  take  no 
1.  coNTntn:        cognizance  in  a  certiorari  proceeding.    If  the 

rerteir  on  eet-  ,    ,         ,      ,    .      ,      .  . 

gonri:  praia-    court  below  had  jurisdiction  of  the  contempt 
rrUeux.  proceeding  (which  cannot  seriously  be  ques- 

tioned), and  had  any  evidence  before  it  on  which  its  finding 
of  fact  can  be  Bustained,  its  judgment  cannot  be  disturbed  hy 
OS  (m  certiorari  because  of  the  alleged  existence  of  any  preju- 
dice or  bias  or  improper  modve  which  the  perscoi  charged 
with  such  contempt  may  think  or  believe  influenced  the  deci- 
sion. PoUt  Co.  V.  De$  Moinei,  70  Iowa,  351 ;  Tied*  v.  Carsten- 
sen,  61  Iowa,  334 ;  Iowa  Med.  CoU.  v.  Schroder,  87  Iowa,  659. 

We  mi^  add,  however,  that  an  examination  of  this  record 
discloses  no  sufficient  ground  for  the  charge  of  unfairness  oo 
the  triaL  It  seems  that  the  parties  had  respectively  offered 
and  ctmchided  their  evidraoe,  after  which,  at  the  request  of 
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the  complainant,  fae  was  granted  leave  to  offer  certain  addi- 
tUHial  teetimoaj  which  had  been  orerloohed  or  was  newly 
discovered.  Before  thia  additional  testimony  was  put  in, 
the  court  adjourned  for  the  noon  hoar,  and  during  the  interim 
the  presiding  jndge,  believing  that  the  evidence  required  him 
to  h(dd  ihe  ctBnplainant  guilty  of  contempt  onleas  the  addi- 
tiiHial  testimony  thereafter  to  be  offered  should  sufficiently 
relieve  him  therefnan,  prepared  a  form  or  memorandum  of 
entry  to  be  used  should  it  become  necessary.  The  form  was 
in  fact  used  after  all  the  testimony  was  introdaced.  The 
incident  was  not  an  lumatoral  or  improper  one,  and  carries 
with  it  no  necessary  inference  of  bias  or  prejadice. 

n.  Nw  is  the  objection  that  the  judgment  is  without 
support  in  the  evidence  borne  ont  by  the  record.    There  was 
evidence  fairly  tending  to  show  that  after  complainant  had 
2   Said-  nil-       ^***''  summoned  as  a  member  of  the  jury  panel, 
jSw'-*'«*?'       ^^^  ^"^  shortly  before  he  was.  selected  as  a 
^*'^'  juror  in  the  Cmmingham  case,  he  had  dis- 

cussed said  case  witli  another  person,  and  declared  that  no 
jury  of  twelve  men  would  convict  Cunningham  of  murder, 
for  the  reason  that  he  did  not  use  a  weapon  on  the  prosecut- 
ing witness,  and  that  he  didn't  think  Cunningham  ought  to 
go  to  the  penitentiary.  It  further  tended  to  Bhow  that  while 
the  trial  in  that  case  was  still  pending,  the  complcunant  was 
seen  engaged  in  talking  with  Steve  Cunningham  in  a  local 
drug  store;  that  the  two  left  the  drug  store  together,  went 
across  the  street,  and  together  entered  a  liquor  salotm.  In 
the  saloon  he  was  seen  with  Cunnin^^am,  the  brother  of 
tile  defendant,  and  Coin,  one  of  the  defendant's  witnesses, 
and  Cftin  invited  Cunningham  and  Murphy  to  drink  with 
him,  and  they  started  toward  the  bar  together.  Each  of  these 
parties  admitted  their  presence  in  the  saloon,  and  that  they 
'  drank  there,  but  denied  that  th^  drank  together,  though  the 
testimony  of  Cain  is  of  such  indefinite  and  contradictory 
character  as  to  have  much  the  effect  of  an  admission.  It  is 
tme  that  the  juror  denied  most  of  the  matters  testified  to 
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against  him,  bnt  the  trial  court  appears  to  have  been  cmTinoed 
of  the  Ixnth  of  t^e  charge,  and  he  was  in  much  better  position 
to  properly  estimate  the  veracity  and  credibility  of  the  wit- 
nesses than  we  are,  and  we  think  it  is  not  within  oar  province 
to  say  that  the  witnesses  for  the  state  were  not  to  be  believed, 
or  that  there  was  any  such  lack  of  evidence  as  to  render  the 
judgment  entered  either  illegal  or  void.  The  trial  coorts  are 
charged  with  the  duty  and  necessity  of  gnarding  their  pro- 
ceedings against  everything  which  interferes,  or  tends  to  inter- 
fere, with  the  due  and  orderly  administration  of  justice,  and 
especially  to  protect  their  jnrors  from  even  the  fair  snspi^on 
that  their  verdicts  have  been  affected  by  improper  influences. 
No  juror,  however  honest  of  purpose,  can  properly  acpoae 
himself  to  sncb  suspicion  by  intimate  association,  pending  a 
trial  in  which  he  is  engi^^,  with  one  of  the  parties  or  with 
a  party's  dose  relatives,  witnesses,  and  cronies;  and,  if  he 
does  so,  we  think  the  court  ought  not  to  be  held  to  exceed 
its  rightful  powers  in  adjudging  him  to  be  in  contenpt.  There 
is  no  such  lack  of  evidence  here  as  will  justify  as  in  holding 
the  judgment  invalid. 

III.  It  is  quite  true  that  the  citation  issued  to  the  juror 
is  not  as  full  and  specific  as  the  charges  made  against  him  in 
the  county  attorney's  application  and  the  aflidavit  support- 
ing it.    "We  are,  however,  inclined  to  the  view 

8.  Stn:    to(B- 

«{«"7  "fjf"""  that  the  defendant  was  sufliciently  apprised 
that  his  condnct  as  a  juror  in  that  case  was 
being  investigated.  The  complaint  and  affidavits  were  there 
a  part  of  the  record,  and  the  inquiry  before  the  court  did  not 
go  beyond  the  lines  thus  disclosed.  But  even  if  it  should  be 
thought  the  juror  could  not  be  properly  punished  in  this 
proceeding  for  his  conduct  prior  to  his  being  drawn  upon  this 
particular  jury,  the  testimony  objected  to  was  still  admissible 
as  tending  to  explain  and  give  color  to  his  alleged  misconduct 
thereafter.  The  court  had  undoubted  jurisdiction  of  the 
charge  of  contempt.  It  was  its  doty  to  pass  upon  the-  qaes- 
tdons  of  fftct  presented,  its  conclusion  therein  is  fairly  sup^ 
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ported  by  the  eTideDce,  and  the  writ  of  certiorari  most  be, 
and  it  is — IHsmiated. 

All  the  Jostdces  eoncnrring. 


Magoib  Mathus,  et  al,  Appellees,  t.  L.  E.  IfATsus, 
Appellant. 

Tnapan:    biqet  or  action  :    transfer  bt  contktahob.    A  conysTMice 
1     of  land  does  not  operate  to  tranafer  mj  right  of  action  the  grant- 
ors mhj  have  bad  against  a  third  p«raoD  for  treapaas  upon  the  Und, 
T^ardless  of  what  the  corenants  of  warrantj  in  the  deed  jaaj  have 


8am»:  rioht  or  action:  bilusr  bt  cohtbtahcb  or  land:  batdi- 
2  OATION.  To  eonatitnte  ratifcalion  of  an  nnButhorized  contract  it 
miut  appear  that  the  partjr  in  whose  name  it  was  made  had  fall 
knowledge  thereof  sjid  of  the  facts  and  cimunstaneee  onder  which 
it  wae  made;  and  the  burden  of  showing  ratification  is  upon  tiie 
partj  asserting  some  right  baaed  thereon.  Batification  of  an  ezecn- 
toTj  contract  for  the  sale  of  land,  signed  by  only  one  of  aeveral 
owners,  and  relied  npon  by  a  third  party  as  prerentiog  a  recovery 
bf  the  other  owners  for  trespass  to  the  laud,  cannot  be  eetablished 
by  simply  showing  that  they  executed  a  conveyance  or  received  the 
purchase  price  of  the  land,  where  it  did  not  appear  that  they  knew 
of  the  contract  when  the  conveyance  was  made. 

Appeal  fr(m  Van  Buren  District  Court.— Hon.  C.  W.  Ve»- 
HiLLiON,  Judge. 

ToiSDAr,  October  20,  1914. 

Action  at  law  to  recover  donble  damages  for  a  trespasa 
upon  plaintiff's  property  in  the  mining  and  taking  away  of 
coal  under  lands  claimed  to  be  owned  by  them.  The  trial 
court  dismissed  the  petition  as  to  Ma^e  Mathias,  but  ren- 
dered judgment  in  favor  of  the  other  plaintiffs,  and  defendant 
appeals. — Affirmed. 
Vol.  1671a.-— 6 
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Walker  d:  McBetk  and  W.  S.  Allen,  for  appellant. 
Robt.  &  H.  B.  Sloan  and  /.  C.  Calhoun,  for  appelleea, 

Dbeheb,  J. — Prior  to  the  year  1901,  one  Incinda  Mathias 
owned  some  land  in  Van  Buren  county,  Iowa,  upon  which 
there  was  a  coal  mine,  and  on  October  4th  of  that  year  she 
leased  the  mine  to  her  son,  W.  W.  Mathias,  and  one  S.  A. 
Dell,  under  a  written  lease  for  the  term  of  five  years.  Subse- 
quently Mathias  acquired  the  interest  of  Dell  under  the  lease, 
and  he  continued  to  operate  the  mine  for  four  years,  when 
he  sold  the  same  to  the  "Smith  Coal  Co.,  or  Smith  Bros." 
These  purchasers  eontioued  to  operate  the  mine  until  January 
28,  1909,  whereupon  he  again  leased  the  mine  to  them  for 
another  five-year  period. 

On  December  11, 1909,  the  Smith  Company  assigned  their 
lease  to  the  defendant,  and  he  and  one  Ramsey  operated  the 
mine  t<^ther  for  about  one  year,  when  defendant  alone  as- 
samed  its  operation  and  continued  the  same  down  to  the  time 
this  action  was  commenced.  When  operating  the  mine  with 
Ramsey,  and  also  while  conducting  it  alone,  defendant  got 
over  the  line  and  mined  coal  from  under  land  formerly  be- 
longing to  the  plaintiffs.  The  amount  of  coal  thus  mined 
from  the  land  theretofore  belonging  to  plaintiffs  is  practically 
conceded,  and  the  amount  of  the  judgment  is  not  seriously 
controverted. 

There  is  some  controversy  as  to  just  when  defendant 
ctHnmenced  to  mine  coal  under  the  lands  theretofore  owned 
by  plaintiffs,  but  we  are  disposed  to  think  that  it  was  some 
time  after  August  1,  1910.  One  Geoi^  L.  Mathias,  now 
deceased,  at  one  time  owned  the  land  from  which  the  coal  was 
taken,  and  plaintiffs  Maggie  Mathias,  bis  widow,  and  3»y 
Mathias,  G.  R.  Mathias,  Charles  Mathias,  A.  R.  Mathias,  and 
Ada  Countryman,  his  children,  acquired  title  thereto  as  bis 
sole  and  only  heirs  at  law.  On  August  1,  1910,  Maggie 
.Mathias  entered  into  a  contract  with  one  Cheater  Evans  for 
the  sale  of  the  said  land,  which  contract  reads  as  follows: 
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Augnst  l8t,  1910. 

Contract  of  sale  b;  and  between  Maggie  Mathias  and  all 
the  heirs  of  0.  L.  Mathiaa,  to  wit :  Said  Maggie  Mathias  and 
heirs  have  this  day  sold  to  Chester  Evans  the  0.  L.  Mathias 
homestead  105  acres  section  (16)  township  (70)  range  (10) 
west  for  the  consideration  of  six  thousand  and  four  hundred 
and  five  dollars  ($6,405)  to  be  paid  as  follows,  two  cash  dol- 
lars in  band  on  the  signing  this  contract  and  the  balance 
March  1st,  1911.  Said  first  party  reserves  the  rock  and  what 
stove  wood,  hay  rope  and  fork  and  is  to  leave  the  buildings 
and  farm  in  as  good  order  March  Ist,  1911,  as  they  are  to-day 
and  what  loose  wire  Mathiae  reserves.  Said  Evans  a^frecit  to 
the  above  and  is  to  have  possession  March  Ist,  1911. 

Signed  this  day  August  Ist,  1910. 

Maggie  Mathias  and  Heir. 
Chester  Evans. 

And  further  agreed  the  second  party  is  take  the  insur- 
ance money  in  lien  of  the  buildings  the  first  party  is  keep 
ite  insurance  paid  and  collect  the  money  and  turn  the  same 
to  Mr.  Chester  Evans  in  case  of  loss. 

Maggie  Mathias. 
Chester  Evans. 

It  will  be  noticed  that  this  contract  was  signed  by  Maggie 
Mathias  alone,  and  there  is  no  showing  that  she  had  authority 
to  sign  it  for  and  on  behalf  of  the  children  of  the  deceased. 
On  the  8th  day  of  March,  1911,  the  widow  and  all  the  heirs  of 
George  L.  Mathias  joined  in  an  ordinary  warranty  deed  for 
the  premises  to  Chester  Evans  and  Mary  Evans  jointly.  Some 
question  having  arisen  regarding  the  taking  of  coal  onder 
lands  agreed  to  be  sold,  defendant  undertot^  to  pay  and  . 
settle  for  the  same  with  the  purchaser,  Evans,  and  on  the  . 
28th  of  February,  1911,  the  Evanses  executed  and  delivered 
to  the  defendant  the  following  receipt  and  satisfaction : 

Received  of  Lewis  E.  Mathias,  of  Van  Bnren  county, 
state  of  Iowa,  the  sum  of  $25.00  in  full  payment,  compromise 
and  settlement  of  all  claims  against  him  for  coal  or  other 
mineral  mined  and  taken  away  by  him  or  bis  employees  on 
and  from  the  real  estate,  situated  in  Idck-Creek  township, 
in  Van  Buren  county  Iowa,  recently  purchased  by  us  from 
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Maggie  Mathias  and  sodb,  and  known  aa  the  Moyer  farm,  it 
being  also  in  full  payment  and  compromiBe  of  all  damages 
due  us  by  reason  of  mining  and  taking  away  of  sach  coal 
and  mineral.  This  is  executed  by  way  of  showing  and  aa 
evidence  of  full  settlement  and  payment  to  us  of  all  our 
claims,  whatsoever,  against  said  party  and  against  all  parties 
connected  with  him,  arising  out  of  or  in  any  way  connected 
with  the  operation  of  a  coal  mine  by  said  Lewis  E.  Mathias 
by  himself  as  well  as  in  connection  with  any  one  else  with 
him,  situate  in  Lick-Creek  township,  in  said  county  and  state, 
and  known  as  the  'Mathias  Coal  Bank,'  and  especially  in  so 
far  as  the  operation  or  running  of  said  bank  affected  any 
coal  or  mineral  or  any  other  thin^  on  the  aforesaid  Moyer 
farm.    Dated  February  29,  1911. 

Chester  Evans. 

Mary  Evans, 

Per   Chester   Evans. 

Defendant  avers  that  the  deed  to  the  Evanses  was  executed 
pursuant  to  the  contract  of  sale,  and  pleads  the  settlement  with 
them,  as  a  complete  defense  to  plaintiffs'  claim.  FlaintiSs 
in  reply  denied  that  any  title  passed  to  Evans  under  the 
contract  of  sale,  and  further  averred  that  the  said  contract 
was  made  by  Maggie  Mathias  alone  and  conveyed  her  interest 
only,  and  not  any  interest  of  the  other  plaintiffs,  and  that  in 
any  event  the  contract  was  merged  in  the  deed,  and  the  deed 
conveyed  no  right  of  action  then  held  by  the  grantors  against 
the  defendant.  They  also  averred  that  Evans  acquired  no 
title  under  the  contract,  and  that  the  settlement  made  with 
Evans  is  fraudulent  and  a  mere  subterfuge,  made  to  cheat 
and  wrong  the  plaintiffs.    They  also  alleged  that: 

Defendant  is  estopped  from  denying  thitt  he  was  the  sole 
owner  and  operator  of  said  mine,  because  of  his  failure  te 
comply  with  section  2485  of  the  Code  of  Iowa  for  1897. 

It  was  upon  these  issues  that  the  case  waa  tried,  resulting 
in  a  judgment  dismissing  the  petition  as  to  Maggie  Mathias 
and  swarding  to  the  other  plaintiffs  a  judgment  for  the  sum 
of  $471.84  and  costs.    As  Ma^ie  Mathias  has  not  appealed. 


/ 
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we  have  no  occasion  to  consider  the  correctnew  of  the  judg- 
ment as  to  her.  Appellant  contends  that  the  same  result  should 
have  been  re&ehed  as  to  the  other  plaintiffs,  and  he  bases  this 
npon  the  proposition  that,  by  the  contract  for  the  sale  of  the 
land,  the  title  passed  to  the  purchaser,  Evans,  and  that  as  the 
treq>aBB  was  committed  after  this  transfer  the  settlement  with 
Evans  is  a  complete  and  perfect  bar  to  the  suit.  He  depends 
upon  a  line  of  authorities  which  seem  to  hold  that,  ouder  such 
a  contract,  title,  either  legal  or  eqnitable,  paaaed  to  the  par- 
chaser,  sabject  only  to  a  lien  in  favor  of  the  vendor  for  the 
unpaid  purchase  price,  and  that  the  vendor  holds  the  le^  title 
simply  in  trust  for  the  vendee,  citing  Cone  v.  Cone,  116  Iowa, 
461;  Pros*  V.  Clark,  82  Iowa,  298;  DiOoio  v.  Warfel,  71  Iowa, 
106 ;  Davidson  v.  Bawkeye  Co.,  71  Iowa,  532 ;  Socket  v.  Osbom, 
26  Iowa,  146;  Ton  Driel  v.  Rotierz,  26  Iowa,  575;  and  other 
like  cases. 

Appellees  deny  the  correctness  of  this  rule,  save  where 
the  purchaser  enters  into  possession  of  the  property  atAd; 
deny  its  applicability  to  the  facts  of  this  case ;  say  that  they 
did  not  join  in  the  execution  of  the  contract,  and  that  they 
did  not  authorize  any  one  to  make  it  for  them ;  and  further 
claim  that  the  deed  which  they  made  did  not  transfer  any 
r^ht  of  action  which  they  held  against  the  defendant  tm 
trespass  to  the  grantees  therein,  Chester  and  Mary  Evana. 
They  also  rely  npon  section  2485  of  the  Code,  which  reads  as 
follows: 

The  owner  or  person  in  charge  of  any  mine  shall  make  or 
cause  to  be  made  an  accurate  map  or  plan  of  the  same,  on  a 
scale  of  not  less  than  one  hundred  feet  to  the  inch,  showing 
all  the  area  mined  or  excavated,  and  on  or  before  the  first 
day  of  September  of  each  year  cause  to  be  made  a  statement 
and  plan  of  the  prioress  of  the  working  of  the  mine  up  to 
date,  which  progress  shall  be  clearly  indicated  upon  the  map 
hereinbefore  required;  a  faUure  to  comply  with  this  provi- 
sion for  sixty  days  sh^  authorize  the  inspector  of  the  district 
to  cause  the  same  to  be  done  at  the  expense  of  the  owner, 
which  may  be  recovered  in  an  action  against  bim  by  the 
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person  doing  the  work,  and  the  map  so  made  shall  include 
and  cover  the  entire  mine.  All  maps  shall  be  kept  exposed 
in  the  office  of  the  mine,  and  said  maps  shall  be  subject  to  pub- 
lic inspection.  The  owner  of  any  mine  which  is  worked  out 
or  abandoned,  or  his  agent,  shall  deliver  a  correct  map  there- 
of to  the  inspector  to  be  filed  in  his  office.  Upon  affidavit  of 
any  adjoining  land  owner  in  the  vicinity  of  said  mine,  or  hia 
agent,  that  it  is  necessary  for  the  protection  of  his  property 
to  know  how  near  his  land  the  excavations  in  the  mine  extend, 
the  inspector  shall  make  an  examination,  employing  a  sur- 
veyor therefor  if  necessary,  to  determine  the  length  and  direc- 
tion of  entries  leading  toward  the  land  of  the  applicant  and 
the  extent  of  excavation  of  same  on  all  of  his  land,  if  any, 
and  make  report  of  the  same  to  him.  The  necessary  expensea, 
including  compensation  of  five  dollars  per  day  each  to  the 
inspector  and  surveyor,  shall  be  paid  by  the  applicant,  except 
when  it  shall  be  shown  that  said  applicant's  property  has 
been  undermined,  in  which  case  the  expense  shall  be  paid  by 
the  mine  owner  or  operator.  Any  owner  or  person  operating 
a  mine,  who,  without  permission,  takes  coal  from  adjoining 
lands,  shall  be  liable  in  double  damages  therefor  and  for  all 
expenses  caused  thereby. 

This  section  has  been  amended  since  the  trespass  was 
committed.    See  34  General  Assembly  chapter  106,  section  i. 

For  the  purpose  of  delimiting  some  of  the  legal  pn^Kwi- 
tions,  and  getting  at  the  controlling  rules  applicable  to  the 
case,  we  may  premise  this  discussion  by  saying  that  the  deed 
1    TMswsa  ■  *■*  Chester  and  Mary  Evans  did  not  convey 

Hon'  Irantter  "^V  cause  of  action  which  the  grantors  may 
bj  cinver>DM.  j,3^g  ijgj^  against  the  defendant  for  trespasB 
upon  the  land,  no  matter  what  the  covenants  of  warranty, 
either  in  the  contract  or  the  deed.  Flickinger  v.  Omaha  B.  A 
P.  R.  Co..  98  Iowa,  358 ;  Prait  v.  Railroad  Co.,  72  Iowa,  249 ; 
Davenport  v.  Whisler  et  al.,  46  Iowa,  290.  In  the  latter  case 
it  is  said : 

The  plaintiff,  having  accepted  the  deed  of  Whisler,  in 
the  absence  of  imposition  or  fraud,  must  look  to  the  cove- 
nants of  the  deed  for  relief.    'When  the  deed  of  conveyance 
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has  been  execated,  the  contract  ia  then  executed,  any  incon- 
sistencies between  its  original  terms  and  those  of  the  deed 
are,  in  general,  to  be  explained  and  governed  solely  by  the 
latter,  into  which  the  former  ia  merged,  and  by  which  the 
parties  are  thereafter  to  be  bound,  and  the  purchaser's  only 
relief,  either  at  law  or  in  equity,  from  defects  or  incam- 
brancee,  depends,  in  the  absence  of  fraud,  solely  upon  the 
covenanta  for  title  which  he  baa  received.'  Rawle  on  Cove- 
nants for  Title,  605.  See,  also,  Houghtaling  v.  Lewis,  10 
Johns.  (N.  Y.)  297;  Bank  v.  Galbraitk,  10  Pa.  490  (51  Am. 
Dee.  ^8) ;  Shontz  v.  Brown,  27  Pa.  131. 

As  the  appellees  did  not  join  in  -the  contract  of  sale,  and 

there  is  no  testimcmy  tending  to  show  that  they  authorized  it, 

tbey  are  not  bound  thereby,  and  no  title  passed  thereunder, 

unless  it  be  true,  as  appellant  contends,  that 

2.    SaMB  :  rlsht  of  t  rr  , 

--" ' —    by  joining  m  the  deed  they  ratified  the  con- 


ijnd :  r«ti-    tract  and  became  bound  thereby  from  the  time 


of  its  execution.  There  is  some  doubt 
whether  ratification  by  them  is  pleaded  by  defendant;  but, 
passing  this  point,  the  burden,  under  the  circumstances,  was 
nptm  the  defendant  to  plead  ratification  of  the  original  con- 
tract. 

In  order  to  constitute  a  ratification  of  an  unantJiorized 
contraet,  it  must  be  shown  that  the  party  in  whose  name  it 
was  made  had  full  knowledge  thereof,  and  of  the  facts  and 
cinmmstances  connected  with  its  execution.  First  Bank  v. 
AUen,  100  Ala.  476  (14  South.  335,  27  L.  R.  A.  426,  46  Am. 
St  Eep.  80) ;  Bohart  v.  Oierne,  36  Kan.  284  (13  Pac.  388) ; 
KeOey  v.  Railroad  Co.,  141  Mass.  496  (6  N.  E.  745). 

The  mere  acceptance  of  the  purchase  price  of  land  will 
not,  in  the  absence  of  a  showing  of  knowle<^  of  the  circum- 
stances connected  with  the  sale,  amount  to  a  ratification  of  an 
unauthorized  executory  contract  for  the  sale  thereof.  White 
V.  Sanders,  32  Me.  188 ;  Thacker  v.  Pray,  113  Mass.  291  (18 
Am.  Sep.  480). 

Now  there  is  abstdutely  no  proof  that  the  appellees  herein 
knew  of  the  contract  made  by  Maggie  Mathias  alone,  at  the 
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time  they  signed  and  executed  the  deed  to  the  Evanses,  and  it 
is  not  to  be  presumed  from  the  fact  that  they  signed  and 
executed  the  deed  that  they  knew  of  the  contract  made  by 
their  mother,  Maggie  M&thiaa.  At  any  rate,  the  question  of 
ratification  was  of  fact,  and,  the  finding  of  the  trial  court 
having  the  force  and  effect  of  a  verdict  by  a  jury,  it  should 
not  be  disttirbed  on  the  record  now  before  us. 

As  there  was  no  ratification  of  the  unauthorized  contract, 
and  the  deed  did  not  transfer  plaintiffs*  right  to  damages 
already  accrued,  appellees  were  entitled  to  the  judgment 
rendered  in  their  favor.  Some  reliance  is  placed  upon  the 
reservations  and  exceptions  contained  in  the  contract;  as 
plaintiffs  did  not  join  therein,  and  have  not  ratified  the  same, 
and  aa  the  deed  did  not  amount  to  an  as^gnment  of  their 
cause  of  action  to  the  Evanses,  there  is  nothing  in  this  con- 
tention. 

In  view  of  this  holding,  it  is  unnecessary  to  decide  the 
main  proposition  relied  upon  by  appellant,  to  the  effect  that 
the  contract  transferred  the  title,  and  because  of  the  covenants 
and  reservations  therein  plaintiffs  transferred  their  right  of 
action  to  the  purchasers.  Upon  that  proposition  there  is 
much  doubt  because  of  the  peculiar  wording  of  the  contract. 
With  reference  to  the  general  rule  relied  upon  by  appellant, 
the  cases  cited  by  him  to  the  effect  that  title  pasees  under  an 
executory  contract  of  sale  are  generally  based  upon  the  fact 
that  possession  was  given  the  purchaser  under  the  contract, 
and  the  distinction  between  such  eases  and  those  where  pos- 
session ia  retained  by  the  vendor  is  pointed  out  in  Kempton  v. 
State  Ins.  Co.,  62  Iowa,  83.  See,  also,  HiU  v.  Cumherland  Co., 
59  Pa.  474. 

In  "Warvelle  on  Vendors  {1st  Ed.),  page  897,  it  is  said: 

It  ia  a  rule  of  general  and  universal  observance  thftt 
the  legal  title  to  land  draws  to  it  the  legal  possession  of  the 
same,  and  this  rule  has  often  been  applied  in  the  solution  of 
questions  growing  out  of  the  relation  of  vendor  and  vendee. 
A  contract  of  sale  ia  prospective  in  its  operation,  and  does 
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not  without  special  atipulation  confer  any  rights  of  immedi- 
ate occupancy  upon  the  vendee.  The  legal  title  which  the 
vendor  retains  until  final  execution  is  attended  with  all  its 
If^al  incidents,  including  the  right  to  hold,  poasess,  and  enjoy 
the  land ;  and  the  vendee  cannot,  at  least  until  full  payment 
has  been  made  of  the  purchase  money,  claim  any  poaseasory 
rights  in  the  premises  he  has  contracted  to  purchase.  The 
mere  fact  that  a  person  has  made  a  contract  for  the  purchase 
of  land  does  not  entitle  him  to  enter  upon  and  hold  it,  and 
a  purchaser's  possession  so  obtained,  in  the  absence  of  some 
agreement  permitting  him  to  enter,  would  be  unauthorised 
and  unlawful. 

At  page  188  the  same  author  says: 

The  oft-asserted  proposition  that,  from  the  time  of  the 
contract  for  the  sale  of  land,  the  vendor  as  to  the  land  be- 
comes a  trustee  for  the  purchaser,  and  the  latter  as  to  the 
purchase  money  becomes  a  trustee  for  the  vendor,  who  has 
a  lien  upon  the  land  therefor,  while  fully  expressing  the 
rule  of  eqiiity  in  its  general  application,  is  nevertheless  sub- 
ject to  some  qualification  under  special  circumstances,  and 
is  not  of  such  potency  as  to  establish  an  equitable  title  in 
the  purchaser  in  opposition  to  expressed  intent  or  clear  legal 
implication.  The  essential  feature  of  an  equitable  title  is 
that  it  is  one  which  appeals  to  equity  for  confirmation  and 
enforcement.  Hence  a  mere  contract  or  covenant  to  convey 
at  a  future  time,  on  the  purchaser  performing  certain  acts, 
does  not  create  an  equitable  title.  It  is  only  when  the  pur- 
chaser performs  or  tenders  performance  of  all  the  acta  nece-s- 
sary  to  entitle  him  to  a  deed  that  he  has  an  equitable  title 
and  may  compel  a  conveyance.  Prior  thereto  he  has,  at  best, 
only  a  contract  for  the  land  when  be  Bhall  have  performed  his 
part  of  the  agreement. 

See,  also,  ChappeU  v.  McEnigkl,  108  111.  570. 

■Whether  or  not  this  rule  should  apply  to  such  a  contract 
as  the  one  now  before  us,  we  need  not  decide;  for  Maggie 
Mathias,  the  vendor  in  that  contract,  has  not  appealed.  But 
see  the  cases  already  cited  for  appellant,  and  Sheeky  v.  Scott, 
128  Iowa,  551,  and  Mohr  v.  Joslin,  162  Iowa,  34. 
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For  the  reasons  pointed  out,  we  think  the  judgment  of 
the  trial  court  from  which  the  appeal  was  taken  is  correct,  and 
it  ia — Affirmed. 

Ladd,  C.  J.,  and  Qatnor  and  Wttebow,  JJ.,  coneorring. 


Nora.  SANDEatsoN,  Adminutratrix  of  the  Estate  of  Joe  H. 
Sanderson,  Deceased,  Appellee,  v.  Cbicaqo,  MoiWauesb 
&  St.  Paul  By.  Co.,  Appellant. 

IrUl:    isecBs  op  i^w  and  wact:    wimMmanov.    Where  the  eridence 

1  regarding  a  material  fact  is  aucb  that  haneat  minda  may  fairly 
differ  as  to  the  exiateuce  or  noa-ezistenee  of  the  ultimate  fact 
sought  to  be  eHtablished,  the  issue  in  for  the  jury;  but  where  there 
ia  no  dispute  in  the  evidence  hh  to  the  eziHtence  or  uon-exiBtence  of 
the  fact,  or  where  it  is  such  that  reasonable  minde  cannot  honeetly 
differ  then  it  becomee  a  queatioa  for  the  eourt> 

Oontatlbiitory  uegUgence:     bubden  or  pboof:     etidbnok.     To  recorer 

2  npon  the  ground  of  negligence  the  plaintiff  must  not  only  prore 
the  aegligenue  of  the  defendant,  but  he  must  also  affiimatiTdj  show 
Ub  own  freedom  from  contributorj  negligence.  In  tbia  action  the 
evidence  faila  to  show  that  plaintiff,  a  transfer  man  of  mature  Tears 
while  at  the  station  to  meet  the  trains,  was  free  from  contribQiory 
negligence  in  crossing  one  of  the  trades,  in  that  it  faila  to  abow 
that  he  exercised  reasonable  care  to  discover  an  approaching  train 
which  atmek  bim,  asd  which  he  knew  was  momentarilj  aqpected  to 
ftTTive. 

Banw:     instinct  of  sBU-t«Es>avATioM.    Where  there  were  no  ejewit- 

3  neasea  to  an  accident  resulting  in  death,  and  to  the  manner  In  which 
deceased  was  conducting  biiaself  at  the  time  or  immediately  before, 
a  presumption  arises  that  he  was  exercising  reasonable  care  for  his 
own  safety  at  the  time;  but  this  presumption  is  one  of  fact  and 
whether  it  was  overcome  by  other  circumstances  shown  in  evidence 
is  a  question  for  the  jury  to  determine.  Tliis  presumption,  how- 
ever, does  not  obtain  where  there  was  direct  evidence  of  the  circum- 
stances offered  by  the  party  invoking  it,  or  where  it  was  within  the 
power  of  the  party  whose  duty  it  waa  to  prove  the  circumstances  to 
produce  affirmative  evidence  of  the  facts. 


Oct.  1914]  Sandebson  t.  Bailwat.  91 

Smine:    ditxssiok  or  apivitiok.    To  bxcum  one  of  cODtTiInitoi7  negU- 
4    gence  on  tbe  grotmd  that  hia  attention  wu  diverted  from  himiwlf 
and  his  peril,  there  murt  be  some  ahowing  of  facta  which,  nnder 
nsusi  and  ordinary  cireumBtanceB,  would  have  the  effect  of  divert- 
ing hia  mind  from  a  vigilant  care  of  his  own  peraonal  safet;. 

Samo:  bihden  op  feoop.  In  peraonal  injnrj'  BCtioni  the  bnrden  la 
6  always  upon  the  plaintiff  to  negative  contributor;  negligence;  and 
while  the  abeence  of  an;  eyewitneaa  to  the  eiieumstaneee  lar- 
rounding  a  tragedy  may  give  rise  to  an  inference  that  the  partj 
waa  in  the  eiereiee  of  care  for  his  safety,  aucb  inference  cannot  be 
relied  upon  to  excuse  the  plaintiff  from  producing  such  evidence 
aa  waa  at  hand  or  within  hia  reach,  tjTuiing  to  show  the  conduct 
of  deceased  to  the  time  of  the  tragedy,  thus  in  effect  shifting  the 
bniden  to  defendant  to  show  that  the  injnied  party  waa  in  fact 
negligent. 

Appeal  from  Hancock  District  Coitrt. — Hon.  J.  J.  CIiAsk, 
Judge. 

TUESDAT,  OCTOBEB  20,  1914. 

Action  to  recover  damages  for  personal  injnry  resulting 
in  death.    Bevarsed  and  Bemanded. 

John  SammiU  and  Cook,  Hughes  <£  Sutherland,  for  ap- 
pellant. 

Sewneff,  Bliss  *  WUwer,  for  appellee, 

Oatnob,  3. — The  plaintiff  brings  this  action  as  adminis- 
tratrix of  the  estate  of  Joe  H.  Sanderson  to  recover  damages 
for  his  death.  It  is  claimed  that  his  death  was  the  result  of 
injuries  received  by  being  struck  by  an  engine  on  one  of 
defendant's  passenger  trains,  on  the  morning  of  the  9th  day 
of  April,  1912.  The  accident  occurred  in  the  town  of  Gamer. 
The  deceased  was  a  man  of  forty-five  years  of  age.  He  had 
lived  in  this  town  for  thirteen  years,  and  at  the  time  of  his 
death  was  engaged  in  the  dray  and  transfer  business.  Daring 
the  last  years  of  his  life,  he  had  made  the  morning  trains  each 
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momiDg  in  the  discliarge  of  tJie  duties  connected  with  his 
business.  These  morning  trains  referred  to  were  the  trains 
operated  on  defendant's  tracks,  and  it  appears  that  the  de- 
fendant's east  and  west  bound  trains  were  in  the  habit  of 
meeting  at  this  station  in  Qamer,  and  did  meet  there  whenever 
the  trains  were  on  time.  It  appears  that  defendant's  tracks, 
at  the  point  where  the  accident  occurred,  run  east  and  west ; 
tiiat  there  are  two  tracka,  one  next  to  the  depot  and  one  a 
few  feet  immediately  north  of  the  first  track ;  that  the  track 
immediately  north  of  the  depot  is  known  as  the  main  track.  A 
short  distance  north  of  that  is  what  is  known  as  the  passing 
track.  These  tracks  are  parallel  until  they  reach  a  point 
somewhat  west  of  the  depot,  at  which  place  the  tracks  curve 
sharply  to  the  north.  It-appeats  that  on  the  morning  of  the 
accident,  about  8  o'clock  in  the  forenoon,  the  west-hound 
passenger  train  arrived  from  the  east  and  was  standing  on 
the  side  track.  It  appears  that  it  had  arrived  some  time 
before  the  east-bound  train,  which  caused  the  accident  arrived, 
and  had  pulled  up  to  the  depot  on  the  main  track,  unloaded 
its  passengers  and  ba^age,  and  had  received  such  paaaengers 
as  desired  to  take  passage  on  that  train  for  the  west,  and  then 
backed  east  to  the  switch  and  had  been  palled  up  upon  this 
passing  track  along  the  north  side  of  the  main  track.  So  tar 
as  the  record  discloses  anything  upon  this  question,  both  tliese 
trains  were  on  time  that  morning,  and  the  west-bonnd  train 
was  pulled  up  on  this  passing  track  to  allow  the  east-bound 
train  to  come  in  and  occupy  the  main  track  at  the  depot. 
There  is  no  evidence  in  this  record  as  to  what  Sanderson 
was  doing  immediately  before  the  injury,  or  What  he  had 
been  doing  that  morning  before  the  accident.  There  is  evi- 
dence that  prior  to  this  morning,  this  west-bound  train,  when 
placed  upon  the  passing  track,  usually  pulled  to  the  west  end 
of  the  switch,  before  the  east-bound  train  came  in.  It  appears 
that  on  this  morning,  the  engine  on  the  west-bound  train  had 
passed  the  station  on  the  passing  track  to  a  point  more  than 
(me  hundred  feet  west  of  the  station.    It  appears  that  there 
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is  a  street  west  of  the  depot  that  nma  north  and  south ;  that 
this  street  was  about  a  block  west  of  the  center  of  the  depot 
The  depot  extends  east  and  west  on  the  south  side  of  the 
main  tracfc,  and  is  about  forty-five  feet  long  east  and  west. 
There  is  nothing  in  the  record  to  show  the  distance  between 
the  north  rail  of  the  main  track  and  the  south  rail  of  the 
paasing  track.  There  is  nothing  to  show  at  what  point  this 
passing  track  connects  with  the  main  track  on  the  east,  or- 
where  it  enters  upon  the  main  track  on  the  west  There  is 
evidence  in  this  record  upon  which  the  jury  might  well  have 
found  the  defendant  to  be  negligent  in  respect  to  some  of  the 
matters  charged  as  negligence  in  the  petition.  Thus  it  is 
charged  in  the  petition  that  the  defendant  failed  to  give  any 
notice  or  warning  of  the  approach  of  the  train  from  the  west ; 
that  defendant  failed  to  ring  the  bell  before  reaching  the 
street  or  highway  west  of  the  depot,  or  while  approaching 
the  place  where  plaintiff  was  struck.  At  the  conclusion  of 
the  plaintiff's  testimony,  the  defendant  moved  for  a  directed 
verdict,  basing  its  motion  upon  the  fact  that  the  plaintiff  had 
failed  to  show  that  the  deceased  was  not  guilty  of  negligence 
contributing  to  his  injuries,  and,  further,  that  the  record 
afllrmatively  showed  that  the  deceased  was  guilty  of  contriba- 
.  tory  negligence  precluding  a  right  to  recovery.  The  motion 
was  overruled.  The  defendant  introduced  no  evidence.  The 
cause  was  submitted  to  a  jury;  a  verdict  returned  for  the 
plaintiff;  judgment  entered  upon  the  verdict.  Defendant 
appeals,  assigning  error  on  the  action  of  the  court  in  over- 
ruling defendant's  motion  for  a  directed  verdict 

The  defendant  makra  several  assignments  of  error,  but  in 
the  view  we  take  of  the  case,  it  is  unnecessary  to  discuss 
more  than  one.  That  is ;  Has  the  plaintiff  failed  to  show  that 
the  deceased  was  free  from  negligence  contributing  to  the 
accident  which  caused  his  death,  and  does  the  record  afHrma- 
tively  show  contributory  negligence  on  his  partT 

But  one  witness  was  produced  upon  the  trial  who  cldms 


94  Sanderson  v.  Railway.  [167  Iowa 

to  have  seen  the  deceased  immediately  before  and  at  the  time 
he  was  stmck.     He  testifies,  substantially  as  follows : 

I  was  staudinff  at  the  east  end  of  the  depot  at  the  tinm 
when  the  west-bound  train  pulled  into  the  station,  and  the 
passengers  were  unloaded.  After  it  ^t  throi^h  with  its 
work,  it  hacked  down  to  the  switch  and  took  the  switch  track 
and  pulled  up  to  the  depot  on  the  passing  track,  and  stopped 
with  the  engine  and  ba^age  car  past  the  depot,  the  engine 
being  east  of  and  within  a  coach  lei^h  of  the  water  tank. 
I  saw  Mr,  Sanderson  there  when  the  west-bound  train  was 
standing  on  the  side  track.  I  saw  him  run  across  the  track 
to  the  west-bound  train.  I  did  not  see  any  one  wave  for 
him  to  come.  I  think  some  one  called  him.  I  thought  I 
heard  some  one  call  him.  I  do  not  know  who  it  was.  I  did 
not  notice  him  until  I  saw  him  run  across  the  track.  This 
was  before  the  east-bound  train  came  into  the  depot.  He 
had  started  across  the  track  before  I  saw  the  east-hound 
train  coming.  I  first  saw  the  east-bound  train,  the  one  that 
caused  the  accident,  when  it  came  to  the  water  tank.  I 
should  judge  this  water  tank  is  between  eighty  and  one  hun- 
dred feet  from  the  depot,  about  that.  My  best  judgment  is 
that  it  is  one  hundred  feet  from  the  west  end  of  the  depot. 
The  depot  is  forty-five  or  fifty  feet  long.  Sanderson  was  at 
the  east  end  of  the  depot,  or  near  there,  when  be  started  to 
croes  the  track.  I  was  standing  about  four  feet  east  of  the 
east  end  of  the  depot,  and  Sanderson  was  about  ten  feet  to 
the  west  and  to  the  north  of  me  when  be  started.  He  ran 
right  across  the  track. 

He  was  asked  t^is  question  then : 

Did  be  get  clear  across  the  track,  or  did  the  train  strike 
him  as  he  stood  T  A.  He  stood  there.  Yes,  the  train  struck 
him  as  be  stood.  Q.  How  long  do  you  think  be  stood  theret 
A.  I  do  not  know.  It  was  not  very  long.  A  fraction  of  a 
minute  or  a  minute.  He  was  facing  to  the  north.  I  do  not 
think  he  was  looking  towards  the  east.  He  was  not  looking 
in  the  direction  in  which  the  train  came,  and  so  far  as  I  saw, 
he  did  not  look  in  that  direction.  I  did  not  see  him  look  that 
way,  'He  might,  and  he  might  not. 
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He  was  then  asked  this  question : 

Well  you  saw  him  all  the  time,  didn't  yont  A.  I  saw 
him  all  the  time.  I  did  not  see  him  look  in  that  direction 
at  all.  I  cannot  say  that  I  did.  I  did  not  see  him  look  that 
way.  He  was  looking  straight  north  all  the  time,  from  all 
I  know,  and  I  saw  him  from  the  time  he  left  the  depot 
platform  ttntil  the  time  he  was  struck.  The  west-bound  train, 
on  the  passing  track,  was  not  moving  when  he  was  hit,  but 
it  was  moving  when  he  started  across  there.  Mr.  Hanson 
and  a  lady  were  across  the  track  right  by  him.  The  lady  was 
going  to  get  on  the  train,  I  suppose.  I  did  not  see  her  get  on. 
I  know  she  was  standing  at  the  coach  of  the  west-bound  train, 
and  a  baggage  car  and  mail  car  were  ahead  of  the  coach. 
Also  the  smoker  and  the  engine  of  the  west-bound  train.  The 
en^e  on  the  west-bound  train  was  emitting  considerable 
am<Ae.  The  wind  was  from  the  northwest,  and  the  smoke 
Uew  acFOBS  there  down  around  the  depot,  and  down  where  I 
was  standing,  I  saw  the  engine  of  the  west-bound  train  when 
it  stmck  Sanderson.  When  the  engine  struck  him,  he  was 
facing  approximately  north.  I  have  noticed  this  west-boimd 
train  before.  ■Usually,  after  its  work  is  done  and  it  takes 
the  passing  track,  it  pulls  up  west  to  the  switch.  The  switch 
is  away  out  there.  It  is  a  long  passing  track,  a  number  of 
rods.  Before  this  morning,  I  had  observed  that  when  de- 
fendant's west-bound  train  stopped  on  the  passing  track  for 
the  east-bound  train  to  paas,  it  pulled  up  to  the  end  of  the 
passing  track  to  the  switch.  I  never  saw  the  west-bound 
train  standing  in  the  position  it  stood  this  morning.  They 
generally  pull  up  a  little  further. 

The  evidence  discloses  that  this  train,  after  it  passed  the 
water  tank,  approached  the  place  where  Sanderson  was  struck 
at  from  seven  to  nine  miles  ah  hour.  It  appears  that  it 
stopped  at  the  station,  at  the  place  it  usually  stopped,  for 
the  purpose  of  loading  and  unloa^ng  passengers.  At  least 
there  is  no  evidence  that  it  did  not  stop  at  the  usual  place  at 
which  it  was  stopped  at  this  station.  There  is  evidence  that 
this  west-bound  train,  on  the  passing  track,  osually  pulled 
to  the  other  end  of  the  switch  to  be  ready  to  come  on  the  main 
track,  before  the  east-bound  train  came  in. 
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S.  S.  Williamson,  called  for  the  plaintiff,  testified  that 
once  the  morning  on  which  Sanderson  was  injured  he  had 
made  some  observationa  for  the  purpose  of  ascertaining  how 
far  west  a  perscm  could  see,  along  the  main  track,  from  the 
point  where  Sanderson  was  struck.    He  testified  as  follows: 

I  have  since  that  morning  stood  about  the  position  where 
we  found  Mr.  Sanderson,  and  sighted  west  along  between 
the  two  rails.  My  line  of  vision  crossed  the  main  track  a 
little  west  of  the  water  tank.  The  further  south  yon  went, 
the  further  yon  could  see  to  the  west. 

Chas.  Schoenwetter,  testifying  for  the  plaintiff,  says; 

I  have,  since  the  time  Sanderson  was  killed,  been  down 
to  the  depot  when  the  west-bound  train  was  standing  in  about 
a  similar  position  as  it  was  that  momiog.  I  stood  right 
between  the  trains.  Standing  in  that  position,  I  looked  west 
along  between  the  tracks,  and  my  vision  crossed  the  main 
or  south  track  about  twenty  feet  west  of  the  crossing  (that 
is  the  street  heretofore  referred  to),  and  would  cross  the 
sonth  rail  of  the  main  track  about  twenty  feet  west  of  that. 
The  street  crossed  the  track  there,  and  my  vision  would 
cross  the  south  rail,  on  the  main' track,  about  twenty  or  thirty 
feet  further  west.  This  west  street,  I  should  think,  b  about 
thirty  feet  west  of  the  water  tank.  That  is,  the  east  side 
of  the  street  is  about  thirty  feet  west  of  the  water  tank.  1 
stood  at  the  place  where  Sanderson  was  supposed  to  have  been 
struck.  I  went  as  near  as  I  could  to  the  place  where  be  was 
injured. 

It  does  not  appear  from  this  evidence  on  which  mde  of 
the  main  track  this  water  tank  stood. 

This  is  all  the  evidence  offered  by  the  plaintiff,  and  sub- 
mitted to  the  jury  upon  this  question,  and  from  this  testimony, 
we  are  asked  to  say  that  it  affirmatively  appears  that  the 
deceased  was  free  from  negligence  contributing  to  his  injury. 
Can  we  do  thisT 

Facts  about  which  there  is  controversy  must  be  submitted 
and  determined  by  the  jury,  when  the  evidence  of  the  existence 
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cr  Donezisteiice  of  the  facta  is  suoli  that  hoziest  minds,  search- 
TMit  -  isni  ™8^  '**'  ^^  truth,  fairly  and  diapassionstelj 
2c?'^tSnii-  weit^iiiifir  the  evidence,  might  differ  aa  to  the 
■■**<»«-  existence  or  nonexistence  of  the  ultimate  fact 

■ought  to  be  established  by  the  evidence.  Bat,  however,  where 
there  is  no  dispute  in  the  evidence,  as  to  the  existence  or  non- 
existence of  the  fact,  or  where  the  evidence  is  such  that  reason- 
aUfl  minds,  hcoieBUy  searching  for  the  truth,  could  not  differ 
88  to  the  exist^ice  or  nonexistence  of  the  fact,  then  it  becomes 
a  question  for  the  court. 

It  has  alwi^  been  the  role  in  this  state  that  to  entitle 
the  plaintiff  to  recover  for  personal  injuries,  the  burden  rests 
upon  him,  not  only  to  prove  the  ne^gence  of  the  defendant 

relied  upon  for  recovery,  but  that  he  was 

3.  OoimiBDTon     ,        ,  ,.  ,  •  ,        ,  . 

ncviixence:         free  from  any  negligence  on  nis  part  contn- 

borden  et  "        °    .  , 

P^'  **'-         bnting  to  the  conditions  out  pf  which  the 

injury  arose,  and  unless  the  evidence  affirma- 
tively shows  that  the  deceased  did  not,  by  his  own  negligence, 
his  own  want  of  ordinary  care,  contribute  to  his  injury,  he 
cannot  recover. 

There  certainly  is  nothing,  in  this  record  which  affirma- 
tively shows  that  the  deceased  in  this  case  was  exercising  that 
care  for  his  own  safety  which  a  reasonably  prudent  and 
cautions  man  would  exercise  under  like  circumBtances  and 
under  like  conditions.  It  sfBrmativdy  appears  that  deceased 
was  well  acquainted  and  familiar  with  the  conditions  that 
attended  his  action  that  morning.  He  knew  that  a  train  was 
due  from  the  west.  He  knew  that  the  west-bound  train  had 
gone  upon  the  side  track  to  allow  this  east-bound  train  to 
ccHUfl  into  the  station.  The  east-bound  train  was  on  time. 
When  cm  time,  this  was  its  passing  point.  He  was  a  man  of 
years  and  of  experience.  The  evidence  shows  that  this  train 
approaching,  that  cansed  the  injury,  could  be  seen  from  the 
point  where  he  was  injured  over  two  hundred  feet.  It  was 
seen  by  the  witness  Bboades,  who  was  called  and  testified  as 
to  the  position  in  which  plaintiff  was  standing  at  the  time  he 

Tou  ler  IL.—1 
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was  struck,  when  it  was  at  the  water  tank,  from  eighty  to  one 
hundred  feet  west  of  the  west  end  orthe  depot.  There  was  no 
evidence  as  to  whether  the  train  coold  or  could  not  be  seen 
approaching  at  the  time  deceased  left  the  platform  of  the 
depot.  The  witness,  who  saw  him  leave,  said  that  he  saw  the 
train  for  the  first  time  at  the  water  tank,  bat  the  evidence 
discloses  that  it  could  have  been  seen,  under  ordinary  condi- 
tious,  farther  west.  Relying  upon  this  evidence,  no  one  can 
say  aflirmatively  that  by  it  deceased  is  shown  to  have  been 
free  from  contributory  negligence.  He  went  voluntarily  upon 
or  over  the  track  and  stood  on  or  so  near  it  ttiat  he  was  struck, 
knowing  that  a  train  was  due  to  arrive,  and  stood  at  a  point 
where,  if  he  had  been  giving  attention  to  his  aatoatioa,  he  coold 
have  seen  the  peril  from  a  passing  train  in  time  to  have  re- 
moved himself  from  the  zone  of  danger. 

But  it  is  .claimed  that  the  eyewitness  of  his  conduct  did 
not  Bee  him  immediately  before,  and  at  the  time  of  his  injury, 
and  reliance  is  had  npon  some  uncertain  statements,  by  the 
witness  that  appear  in  his  testimony,  in  which  he  says:  "I 
did  not  see  bim  look  to  the  east  while  he  stood  there.  He 
might,  or  be  might  not.  I  saw  him  all  the  time.  I  did  not 
see  him  look  in  that  direction.  I  did  not  see  him  look  that 
way.  I  cannot  say  that  I  did.  He  was  looking  straight  north 
all  the  time" — and  some  further  statements  made  by  the  wit- , 
ness,  to  the  effect  that  he  had  crossed  the  track ;  that  he  saw 
him  ran  across  the  track  before  the  east-bound  train  came  in. 
' '  When  I  first  saw  the  east-bound  train,  when  it  came  to  the 
water  tank,  I  do  not  know  where  he  stood  then.  He  bad 
started  across  before  I  saw  this  trun,"  from  which  the  infer* 
ence  mi^t  be  drawn  that  he  did  cross  the  track  and  was 
returning  at  the  time  he  was  struck.  But  this  witness  also 
testified,  just  as  positively,  in  answer  to  this  question : 

Did  he  get  clear. across  the  track,  or  did  the  train  strike 
him  as  he  stood  t  A.  He  stood  there.  Yes,  the  train  struck 
bim  as  he  stood  there.    Q.  How  long  do  you  think  he  stood 
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there  t    A.  A  f r&etion  of  a  minute,  or  a  minute,  and  was  not 
lookii^  in  the  direction  in  which  the  train  waa  coming. 

It  is  ai^ed  that  thia  witness  did  not  make  such  observa- 
tions of  the  deceased 's  eondact  as  enabled  him  to  say  positively 
and  directly  what  the  conduct  of  the  deceased  was  at  the  time 
of  his  injury,  from  which  it  can  be  kuown  whether  he  was 
or  was  not  exereiaing  reasonable  care  for  his  own  safety  at  the 
time  he  was  struck.  It  is  contended  that  the  smoke  from  the 
west-bound  train  mi^ht  have  obscured  deceased's  vi^on. 
There  is  evidence  that  it  reached  the  point  where  the  witness 
Rhoades  was  standing.  This  was  south  of  these  tracks,  and 
at  s  point  east  of  the  depot.  It  is  claimed  that  the  smoke 
might  have  obscured  deceased's  vision  so  that  he  Could  not  see 
the  train  approaching,  bnt  this  does  not  help  the  situation,  if 
true,  for  the  reason  that  he  had  voluntarily  placed  himself 
in  this  position  of  danger,  with  knowledge  that  the  train  was 
due,  and  with  his  view  of  the  approaching  train  obscured.  A 
little  attention  to  his  position  would  have  told  him  where  he 
stood,  and  the  natural  instinct  of  self-preservation  would 
suggest  that  he  step  aside.  He  could  have  done  this  with  very 
little  effort.  He  was  familiar  with  the  trains  and  the  time  of 
their  arrival.  He  was  familiar  with  the  location  and  the 
position  he  occupied.  The  jury  would  not  i)e  justified  in 
assuming,  in  the  absence  of  any  showing  to  the  contrary,  that 
this  testimony,  given  by  the  eyewitness,  "that  he  stood  look- 
ing to  the  north  at  the  time  he  was  struck,"  was  not  a  true 
statement  of  the  fact  It  must  be  home  in  mind  that  this 
testimony  was  offered  by  the  plaintiff,  and  all  the  testimony 
on  this  point  It  must  be  borne  in  mind  that  the  burden  was 
on  the  plaintiff  to  establish  freedom  from  contributory  negli- 
gence. 

It  might  be  argued  that  the  deceased  was  occupied  at  the 
time,  and  his  attention  temporarily  diverted  from  the  danger 
of  his  position,  but  the  only  testimony,  from  which  any  such 
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inference  conld  be  drawn  is  the  testimony  of  the  witness 
Bhoades,  and  this  testimony  is  substantially  as  follows : 

Q.  Did  yon  notice  after  he  got  across,  went  over  the  main 
track,  or  part  way  over  it,  as  to  what  he  was  doing — ^whether 
he  was  engaged  in  doing  anything — ^talkinff  with  anybody  t 
A.  I  think  some  one  called  him — I  tbonght  I  heard  some  one 
call  him,  I  don't  know  who  it  was. 

With  the  further  testimony: 

The  west-botuid  train  was  not  moving  when  he  was  hit,  . 
bnt  it  was  moving  when  he  started  across  there.  Mr.  Hanson 
and  a  lady  were  across  the  track,  right  by  him.  The  lady 
was  going  to  get  on  the  train,  I  suppose — I  didn't  see  her 
get  on.  I  know  she  was  standing  at  the  coach  of  the  west- 
bound train. 

Neither  Mr.  Hanson  nor  the  lady  was  called  as  witneases 
on  the  trial.  Whether  he  was  conversing  with  them  or  not, 
whether  he  was  called  to  that  position  by  them  or  not,  is  not 
made  to  appear  and  there  is  no  showing  why  these  witnesses 
were  not  called.  They  certainly  could  have  given  material 
evidence  npon  this  point.  Their  presence  at  that  point  most 
have  been  known  to  the  plaintiff,  or  could  have  been  ea^ly 
ascertained  from  the  witness  Rhoades.  There  is  no  evidence 
that  the  deceased  had  any  business  with  Hanson  or  tlie  lady, 
either  at  that  time  or  at  any  time  that  morning.  The  infer- 
ence that  his  mind  was  temporarily  diverted  most  be  drawn 
from  tiie  proof  of  the  existence  of  some  fact,  the  tendency 
and  effect  of  which  would  be  to  divert  attention.  If  these 
facts  existed,  it  lay  within  the  power  of  t^e  plaintiff  to  make 
the  proof.  It  he  were  called  by  Hans<»i  across  the  track, 
if  he  went  tliere  <»i  boBineas,  if  he  was  conversing  with  Hanson 
or  the  lady,  these  facta  were  goseeptible  of  proof,  and  the 
proof  was  available.  The  plaintiff  for  some  reason  unex- 
plained, has  failed  to  call  these  witnesses,  or  make  this  proof, 
and  would  have  the  court  and  jury  draw  an  inference  from 
an  inference  in  the  absence  of  the  proof  of  the  fact  from  which 
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the  inference  mig^t  be  drawn.  There  a  do  proof  that  Sander- 
son ctmtemplated  taking  tliis  west-boond  train  that  morning. 
There  is  no  proof  that  he  had  any  bnaineBs  with  this  west- 
bonad  train  other  than  is  found  in  the  testimony  of  Rhoades 
that  he  thought  he  heard  some  one  call  him,  bat  doM  not  know 
who  it  was,  and  the  further  fact  that  he  was  right  by  Hanson 
and  the  lady,  whom  the  witness  supposed  was  about  to  take 
the  train.  As  to  that  lady  or  these  parties,  too,  there  is  no 
evidence  that  they  did  take  the  train,  or  how  they  came  to 
be  in  the  position  they  were,  or  why  they  were  there  at  the 
time  the  east-boond  train  arrived.  Before  a  fact  can  be  said 
to  be  proven,  even  prima  facie,  there  mnst  be  some  substantive 
evidence  of  the  existence  of  the  fact.  A  jury  ought  not  to  be 
turned  loose  in  the  field  of  speculation,  and  guess  as  to  what 
the  facts  are,  and  surely,  where  they  are  living  witnesses, 
by  whom  facts  could  be  proved,  if  they  existed,  and  they  are 
not  called,  and  no  reason  given  for  not  calling  them,  where 
it  does  not  appear  that  they  are  not  within  easy  reach  of  the 
person  having  the  burden  of  proof  as  to  the  fact,  the  field  of 
speculation  and  inference  ought  to  be  closed. 

We  are  told,  however,  that  the  evidence  does  not  disclose 
the  existence  of  an  eyewitness  as  to  what  the  deceased  was 
doing  immediately  before  and  at  the  time  of  the  accident; 
In  *'^**  *^^  witness,  who  claims  to  have  ob- 

JJ[J^^JJi»^  served,  expresses  some  doubt  as  to  the  full- 
nesa  of  his  observation  touching  the  conduct 
of  the  deceased  at  that  time,  and  we  are  therefore  asked  to 
invoke  the  rule,  which  has  been  well  recognized  in  this  state, 
that  in  case  of  an  accident  resulting  in  death,  and  there  are  no 
eyewitnesses  to  the  manner  in  which  the  deceased  was  con- 
ducting himself  at  the  time  of  the  accident,  or  immediately 
before  the  accident,  tlie  jury  are  justified  in  drawing  the  infer- 
ence that  he  was  exerciong  reastmable  care  for  his  own  safety 
at  the  time ;  that  in  the  absence  of  an  eyewitness,  the  inference 
to  be  drawn  from  the  instinct  of  self-preservation  could  be 
properly  conaddered  by  the  jury.  Or,  in  other  words,  as  held 
in  Qrc^/  v.  Ry.  Co.,  143  Iowa,  268,  in  the  absence  of  direct 
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evidence  as  to  what  deceased  did  or  failed  to  do,  b?  way  of 
precaution,  at  and  immediately  before  the  injury,  the  pre- 
8ninpti(»i  that  he,  prompted  by  a  natural  instinct,  was  in  the 
exercise  of  care  for  his  own  safety  obtained,  and  this  pre 
sumption  is  one  of  fact,  and  the  question  of  whether  it  was 
overcome  by  other  circumstances  shown  in  the  evidence  is  for 
the  jury  to  determine.  However,  there  is  no  presumption 
of  law,  based  upon  the  natural  instinct  of  self-preservation, 
that  one  is  exercising  reascmable  care  for  his  own  safety  at 
any  time.  It  is  simply  an  inference  from  the  observed  fact 
that  men  usually  and  ordinarily  do  exercise  care  for  their 
own  safety. 

But  this  presumption,  however,  does  not  arise  where  there 
is  direct  testimony  introduced  by  the  party  who  invt^es  the 
presumption  as  to  the  conduct  of  the  party  injured,  or  where 
it  lies  within  the  power  of  the  party  who  has  the  duty  of 
proving  this  ultimate  fact  to  produce  testimony  which  will 
show  afi^matively  the  existence  of  the  fact. 

There  is  no  substantive  evidence  that  he  was  called  to  the 
position  of  danger  by  any  cme.  There  is  no  substantive  evi- 
dence as  to  why  he  went  there.  There  is  no  evidence  that, 
while  there,  his  attention  was  diverted  fnmi  the  peril  that 
attended  his  position.  We  are  asked  to  draw  the  inferrace 
that  because  Hanstm  and  the  lady  were  standing  near  him, 
at  the  time  he  was  stmck,  that  his  attention  was  diverted 
by  this  fact,  without  the  proof,  which  was  available,  that  he 
was  called  there  by  them,  had  any  business  with  them,  was 
engaged  in  conversation  with  them,  or  that  he  or  they  sus- 
tained any  relationship  to  each  other,  either  of  a  business  or 
social  character. 

Before  a  party  can  be  excused  in  the  doing  of  that  which 

constitutes  negligence,  on  the  ground  that  his  attention  was 

diverted  from  himself  and  bis  peril,  there  must  be  some 

showing  of  the  existence  of  some  fact,  condi- 

4,   SiMR:  diver-       ,.  .  ,  ,  .  ,  ,       ,,        • 

B  nn  at  Btten-    tiOD  or  circumstance  which,  under  the  circum- 
stances usually  and  ordinarily  has  the  effect  of 
diverting  the  mind  from  a  viligaut  superviraon  of  the  physical 
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being  placed  in  and  under  its  control.  The  mind  perceives 
through  the  Benses,  and  directs  our  action,  or,  having  perceived, 
retains  in  the  memory  the  conduct  to  be  pursued  that  guides 
to  safety,  or,  having  perceived  and  remembered,  deduces  from 
the  past,  the  course  that  leads  to  safety.  Ordinarily  the  mind, 
through  the  senses,  guards  and  protects  the  body,  and  before 
we  can  aasnme  that  it  was  diverted  from  its  purpose,  th^e 
must  be  some  showing  of  some  fact  which  usually  and  ordi- 
narily has  the  effect  to  so  divert  it. 

As  stated  before,  the  burden  of  proof  rests  upon  the 
plaintiff  not  only  to  show  the  negligence  of  the  defendant, 
upon  which  liability  is  predicated,  but  also  that  the  injured 
s    Samb-  burflen    P*™on  was  free  from  any  ne^gence  on  bis 
o(  proof.  p^j^  contributing  to  his  injury.    This  burden 

rests  upon  the  plaintiff  at  all  times,  and  never  shifts  to  the 
defendant.  The  absence  of  an  eyewitness  to  the  tragedy  does 
not  shift  the  burden  of  proof  upon  the  defendant  to  show 
that  the  injured  party  was  not  exercising  reasonable  care  for 
his  own  safety.  It  is  true  that,  in  the  absence  of  any  direct 
evidence  whatever  as  to  how  the  deceased  was  conducting 
himself  at  and  immediately  before  the  injary,  the  instinct  of 
self-preeervatimi  may  be  considered,  and  will  constitate  a 
sufficient  basis  for  the  inference  of  want  of  contributor?  negli- 
gence. But,  as  said  in  BeU  v.  Town  of  Clarion,  113  Iowa, 
126: 

Where  there  is  direct  evidenoe  as  to  whether  or  not  the 
injured  party  was  n^ligent,  then  the  inference  is  entitled  to 
but  little,  if  any,  weight. 

The  court  further  said  in  this  case : 

The  instruction  given  by  the  court  in  the  ease  we  are 
iiow  considering  was  to  the  effect  that,  in  view  of  the  instinct 
of  self-preservation,  a  presumption  arises  that  the  injured 
person  was  careful,  which  presumption  will  prevail  unleed 
overcome  by  evidence  satisfying  the  jury  that  the  injured 
l>erson  was  negligent    This  statement  of  the  law,  if  it  were 
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correct,  would  entirely  revolutionize  the  doctrine,  well  estab- 
lished in  this  state,  that  the  plaintiff  has  the  burden  of  prov- 
ing freedom  from  contributory  negligence.  If  a  presumption 
of  due  care  is  to  be  entertained,  then  the  burden  of  proof 
would,  in  practically  every  case,  be  upon  the  defendant  to 
show  that  the  plaintifF  was  negligent.  The  mere  statement  of 
this  proposition  is  sufficient  to  show  that  it  is  erroneous.  The 
court  was,  no  doubt,  misled  by  the  ambiguous  use  of  the 
word  'presumption,'  which  is  found  in  some  of  the  cases. 
Frequently  that  word  is  used  as  indicating  merely  an  infer- 
ence which  may  be  drawn  from  certain  facts,  and  where  it 
has  been  used  in  the  previous  decisions  of  this  court  in  this 
connection  it  must  be  so  interpreted. 

To  say  that  an  inference  may  be  drawn  from  the  well- 
recognized  instinct  of  self-preservation,  that  an  injured  person 
was  in  the  exercise  of  due  eare  for  his  own  safety,  in  the 
absence  of  all  evidence  tending  to  show  how  he  was  conducting 
himself  at  the  time  is  to  present  an  entirely  different  proposi- 
tion than  to  say  that  a  presumption  arises,  in  id>sence  of  proof 
to  the  contrary,  that  a  person  was  exercising  due  care  for  bis 
own  safety,  where  there  is  no  eyewitness,  and  that  this  pre- 
sumption will  prevail  unless  overcome  by  evidence  that  he 
was  not  exercimng  due  care.  The  first  is  an  inference  of  the 
existence  of  a  fact  from  a  fact  that  is  well  recognized,  to  wit, 
that  all  animal  life  is  possessed  of  the  instinct  of  self-preserva- 
tion, and  usually  and  ordinarily  is  led  by  this  instinct,  to 
avoid  injury.  This  is  an  inference  which  may  or  may  not  be 
drawn,  in  the  absence  of  an  eyewitness,  from  all  the  facta 
submitted  to  the  jury,  and  is  based  on  the  thought  that  all 
reasonable  human  beings  are  inspired  by  a  natural  love  of 
life,  and  are  moved  by  an  instinct  which  leads  them  to  avoid 
physical  harm.  The  physical  facts,  however,  in  the  absence 
of  all  testimony,  may  negative  this  inference.  Common  ex- 
perience shows  that  men  do  become  negligent  and  careless  in 
their  conduct,  and,  by  such  negligence  involve  tbetnselyes  in 
dangers  from  which  they  may  or  may  not  escape.  All  n^li- 
gence  is  bottomed  on  the  thonght  that  one  has  done,  or  omitted 
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to  do,  BtH&ethin^  which  a  reasonably  pmdent  and  cantioiu  man 
would  not  do,  or  omit  to  do,  under  like  circumstances. 

It  has  never  been  held,  nor  would  it  present  a  sound  legal 
or  moral  doctrine  to  say  that  one,  whose  conduct  is  invdved, 
nuty  withhold  evidence  at  hand,  or  evidence  within  his  reach, 
which  would  tend  to  show  what  his  conduct  was,  whether 
careful  tw  negligent,  and  then  rely  upon  and  have  the  benefit 
of  the  mere  presnmption  or  inference  that  he  was  careful. 
If  this  were  to  be  tolerated,  then  in  every  case  of  personal 
injury  resulting  in  death,  the  plaintiff  could  refrain  from 
calling  any  witnesses,  no  matter  how  numerous  they  might 
be,  who  knew  or  could  testify  as  to  the  deceased's  conduct  at, 
or  about  the  time  of  the  injury,  and  rely  upon  the  inference 
that  he  was  exercising  reasonable  care  for  his  own  safety, 
and  thereby  avoid  the  necessity  of  proving,  by  direct  testimony, 
an  ultimate  fact  essential  to  his  right  to  recover,  or  shift  the 
burden  of  proof  upon  the  defendant  to  show  that  he  was,  in 
fact,  negligent. 

The  question  here  under  consideration  has  been  so  fre- 
quently diacnssed  by  this  court,  and  the  rule  has  become  so  well 
settled,  that  a  mere  reference  to  the  cases  in  which  the  doctrine 
has  been  pronounced  ia  sufficient.  See  Powers  v.  Iowa  Central 
Ry.  Co.,  157  Iowa,  347  i  Stark  v.  By.  Co.,  161  Iowa,  393,  and 
cases  therein  cited. 

In  Wilton  v.  Illinois  Central  By.  Co.,  150  Iowa,  33,  this 
court  said: 

.Ordinarily,  where  one  ia  killed  and  there  are  no  eyewit- 
nesses of  the  transaction,  the  law  will  presume  the  person 
killed  was  in  the  exercise  of  ordinary  care  and  doing  nothing 
to  jeopardize  his  life  or  limb.  But  this  rule  does  not  obtain 
where  there  are  eyewitnesses. 

This  is  the  settled  law  of  this  state. 

We  are  satisfied,  from  this  whole  record,  that  the  plaintiff 
has  failed  to  show  that  the  deceased  was  free  from  negligence 
contributing  to  his  injury  at  the  time  of  the  accident,  and  we 
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are  further  aatisfied  that  the  record  so  affirmatiTely  ^ower 
negligence  on  the  part  of  the  deceased  contributing  to  hia 
injury  that  reasonable  minda  could  not  differ  upon  this  ques- 
tion, and  that  this  is  fatal  to  plaintiff's  right  of  recovery,  and 
that  the  court,  at  the  conclusion  of  plaintiff's  testimony, 
shonld  have  sustained  defendant's  motion  for  a  directed 
verdict 

The  case  ia  therefore  reversed  and  remanded. — Reversed 
and  Remanded. 

Ladd,  C.  J.,  and  Deeueb  and  Withrow,  JJ,,  concur. 


Susan  Haruan,  Appellee,  v.  Estate  op  BENJAHm  J.  Hab- 
MAN,  Appellant. 

Haabaod  and  wUs:  oirrs:  conbidbratioh.  A  tranBaction  between 
husband  and  wife,  although  in  the  nature  of  a  gift  or  contract 
between  them,  is  enforceable,  in  the  abeenee  of  fraud  or  conditions 
which  would  render  it  void.  ThuB  a  promisaorj  note  payable  out  of 
the  husband's  estate  and  voluntarily  eiiecuted  and  delivered  t«  the 
wife  was  not  void  for  want  of  consideration,  although  given  for 
eervices  performed  by  the  wife  prior  to  marriage  and  notwitliBtimd' 
ing  the  provision  of  an  antenuptial  contract  exprassing  full  satis- 
faction for  such  service;  as  it  was  competent  for  the  husband  after 
marriage  to  further  compensate  her  for  tlie  service  by  giving  her 
an  interest  in  his  estate. 

Appeal  from  Wapello  District  Court. — Hon.  F.  M.  Huntib, 
Judge. 

TtJESDAY,  OCTOBEE  20,  1914. 

Pboceedinq  to  establish  against  the  estate  of  Benjamin 
Harman  a  claim  based  upon  a  promissory  note  given  by  him 
to  his  wife.  From  an  order  establishing  the  claim  this  appeal 
is  taken. — Affirmed. 

Steck  &  Steele,  for  appellant. 

W.  W.  Epps,  for  appellee. 
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"WiTHBOw,  J. — I.  The  claimant,  as  the  widow  of  Benjamin 
Harman,  deceased,  filed  her  claim  against  his  estate,  based 
upcm  a  promissory  note  executed  and  delivered  after  their 
marriage,  "to  be  paid  when  my  estate  is  settled  up."  The 
claim  was  resisted  by  the  administrator;  the  defense  being 
that  the  note  was  without  consideration,  and  that  the  signature 
to  it  was  obtained  by  fraud  and  undue  influence  of  the  claim- 
ant. It  also  is  averred  that  it  is  claimed  by  Mrs.  Harman  that 
the  note  was  given  for  work  and  labor  done  by  her  for  decedent 
prior  to  their  marriage,  and  that  there  was  no  other  considera- 
tion for  it,  and  that  the  consideration  as  claimed  was  fully  and 
finally  discharged  before  marriage.  The  trial  court  established 
the  claim,  and  the  administrator  appeals. 

II.  On  and  prior  to  April  17,  1905,  Susan  Lewis,  then 
unmarried,  was  employed  as  honsekeepcr  by  Benjamin  J.  Har- 
man. On  that  date  an  antenuptial  contract  was  entered 
into  between  the  parties,  the  terms  of  which,  so  far  as  relevant 
to  this  case,  were  as  follows : 

As  a  part  of  this  contract,  and  in  consideration  of  its 
terms,  the  party  Of  the  second  part  hereby  acknowledges  full 
satisfaction  of  all  claims  she  has  or  could  make  against  the 
party  of  the  first  part  on  account  of  services  performed  by  her 
for  him  as  housekeeper,  from  the  time  ^e  commenced  to  serve 
him  in  that  capacity  to  the  present  time,  and  also  on  account 
of  services  that  she  may  hereafter  perform  as  housekeeper 
until  their  marriage. 

October  10,  1903,  Mr.  Harman  had  executed  bis  will,  in 
which  he  made  provision  that,  in  consideration  of  her  services 
as  housekeeper  for  him  in  the  past,  and  for  such  services  as 
she  would  so  render  in  the  future,  if  she  remained  with  him, 
Mrs.  Lewis  should  receive  one-uxth  of  his  net  estate.  Contem- 
poraneously with  the  execution  of  the  antenuptial  contract  Mr. 
Harman  added  a  codicil  to  his  will  revoking  the  provision 
above  referred  to,  reciting  that  the  contract  was  in  lien  of 
such.    On  that  day  the  parties  were  married. 

III.  The  not«  which  is  the  basis  of  the  claim  was  executed 
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March  31,  1908.  There  is  no  evidence  to  support  the  charge 
that  it  woB  procured  by  fraud  and  undue  influence.  The  sole 
qnestioa  in  the  ease  is  whether  the  note  was  without  consid- 
eration, and  therefore,  as  claimed  by  appellant,  not  enforce- 
able against  the  estate. 

Id  anotiter  action,  the  testimony  in  which,  in  part,  was 
introduced  by  the  appellant  and  used  in  this  hearing,  Mrs. 
Harman  testified  that  the  note  was  given  to  her  by  her  husband 
after  they  were  married,  and  was  for  work  she  had  done  fw 
him  prior  to  their  marriage.  From  this  proof  in  connecti<Hi 
with  the  provision  of  the  antenuptial  contract  it  is  claimed  that 
the  consideration  upon  which  the  note  now  rests  was  a  claim 
fully  settled  by  that  instrument 

Were  this  a  proceeding  to  establish  against  the  estate  a 
claim  for  services  as  housekeeper,  there  would  be  no  doubt  of 
the  correctness  of  the  contention ;  but,  based,  as  it  is,  upon  a 
promissory  note  voluntarily  given,  the  signature  to  which  was 
fully  proven,  a  different  question  arises.  It  cannot  be  doubted 
that  a  transactitm  between  husband  and  wife,  which  is  in  the 
nature  of  a  gift,  or  a  matter  of  contract  between  them,  is,  in 
the  absence  of  fraud  or  like  conditions  which  would  vitiate  it, 
an  enforceable  one.  The  role  of  the  c<Hnmon  law  that  a  pft 
of  personal  property  from  husband  to  wife  was  void  was  based 
upon  the  fact  that  the  title  to  all  such  property  held  by  either 
was  vested  in  the  husband.  In  these  later  days,  when  the  rig^t 
of  each  to  hold  and  manage  their  separate  estate  ia  recog- 
nized by  statute,  that  rule  is  without  application.  21  Cyc. 
1294;  Abegg  v.  Hirst,  144  Iowa,  196. 

The  rule  is  recognized  ^  Baird  v.  Connell,  121  Iowa,  278. 
The  note  which  was  given  by  the  husband  to  the  wife  was  prop- 
erty, the  poBsession  and  right  to  which  were  vested  in  her  upon 
delivery,  subject,  of  course,  to  all  proper  defenses ;  and  while 
made  payable  out  of  his  estate,  it  was  upon  its  receipt  by 
her  a  present  and  existing  property  right.  In  the  early  case 
of  Oraff  V.  Shannon,  7  Iowa,  508,  it  was  held  that  a  promissory 
note  was  personal  property  and  the  subject  of  replevin ;  and 
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later,  in  Savery  v.  Hays,  20  Iowa,  25,  that  the  same  right  ex- 
isted even  when  the  note  had  been  paid.  The  role  is  so  well 
settled  that  later  citations  sustaining  it  are  onuecessary. 

IV.  While  in  another  case  the  claimant  testified  that  the 
consideration  of  the  note  was  services  rendered  prior  to  her 
marriage  with  decedent,  and  while  the  antenuptial  contract  in 
gipress  terms  scknowledged  full  satisfaction  of  her  claim  for 
SQch  services,  these  facts  do  not  necessarily  operate  as  a  bar 
to  the  present  claim.  This  for  the  reason  that  it  was  entirely 
valid  for  the  husband  after  their  marriage  by  gift  to  her  to 
dispose  of  a  right  in  his  estate  additional  to  that  covered  by 
their  contract ;  and,  even  if  the  basis  of  his  act  was  a  desire 
to  give  to  her  greater  compensation  for  services  rendered  by 
her  as  his  former  hoosekeeper,  as  a  moral  obligation  to  so  do, 
such  would  not  lessen  the  rights  of  the  donee  in  the  gift,  in  a 
transaction  voluntarily  had,  and  free  from  influences  or  causes 
which  would  charge  it  witii  suspicion. 

We  tbinfa  the  trial  coart  was  right  in  establishing  the 
daim. — Affirmed. 

Lai>d,  C.  J.,  and  Debmeb  and  Gatnob,  JJ.,  concur. 


The  Statx  op  Iowa,  Appellee,  v.  Louis  Chbistopheb, 
Appellant. 


1  law;  kapk;  xvtdknce:  oosbobokation.  The  tMtJmoiiy  of 
1  the  injvi'ed  fenule  onder  fifteen  jwn  of  age,  if  eonviueing,  ia  snffl- 
dflnt  on  a  charge  of  rape  to  show  the  intercourse  and  the  circuin- 
ttanMe  nnder  which  it  waa  eommitted;  bnt  to  convict  the  defendant 
llMTfl  must  be  other  evidence  corroborating  that  of  the  female  which 
tanda  to  connect  the  defendant  with  the  crime. 

SaiM!  DtST«u<moNa:  bxti&shgx  to  fbobecctino  wnvKSS.  Where 
8  the  female  npon  whom  an  all^fed  rape  waa  committed  appeared  for 
the  state  and  gave  convincing  teatimon^  upon  the  trial,  a  reference 
to  ber  in  the  inatruetioDs  aa  the  pioaeeuting  witnaia,  naed  in  the 
sanee  of  indicating  to  the  jnrj  that  ahe  waa  the  one  alleged  to  have 
been  injoied^  waa  not  erroneona  bec«nsa  giving  her  a  prominenee 
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and  Htanding  in  the  trial  not  warranted  hj  the  record,  although  her 
name  was  not  indoreed  on  the  indictment  as  the  proeecuting  witneBS. 

Samo:     insibdctioks:     rapx:    kbp&^tsd  use  of  tekm.    Frequent  use 

3  of  the  term  rape  by  the  court  in  its  inatructiona,  referring  to  the 
crime  for  which  defendant  waa  on  trial,  the  use  of  which  was  neces- 
sarj  in  connection  with  the  subject  treated,  was  not  prejudicial,  as 
there  ia  no  other  name  b;  which  the  crime  Is  known  to  the  law. 

Bune:     sapb:     snBUiasiOK  op  inclumd  omsas.    Where  defendant 

4  was  charged  with  rape  upon  a  female  under  the  age  of  fifteen  jeara, 
and  the  female  testified  that  all  that  waa  done  was  with  her  consent, 
Buboiisaion  of  the  crime  of  assault  with  intent  to  commit  rape,  an 
included  offense,  was  proper. 

Appeal  from  Dvimque  District  Court, — Hon.  Robebt  Bonson, 

Tuesday,  Octobee  20, 1914. 

Dependant  vaa  indicted  oa  the  charge  of  rape,  committed 
OB  a  child  under  the  age  of  fifteen  years.  Upon  a  conviction, 
defendant  appeals.    Affirmed. 

Liston  McMillen,  for  appellant. 

Geo.  Cosson,  Attorney  General,  John  Fletcher,  Assistant 
Attorney  General,  and  P.  /.  Nelson,  County  Attorney,  for  the 
State. 

Qatnob,  J. — The  defendant  was  indicted,  charged  with 
having  committed  the  crime  of  rape  upon  one  Marcella  Fubr- 
man,  a  female  child  under  fifteen  years  of  age.  Upon  this 
chaise,  the  defendant  was  tried  to  a  jury  and  convicted  and 
sentenced  to  the  penitentiary,  as  provided  by  the  statute.  The 
defendant,  having  appealed,  challenges  the  sufficiency  of  the 
evidence  to  justify  the  convicticm,  and  complains  of  the  in- 
structions given  by  the  court  to  the  jury  upon  tbe  trial.  The 
defendant  pleaded  not  guilty  to  the  indictment,  denied  having 
any  intercourse  witb  the  girl,  alleging  that  he  was  impotent 
and  incapable  of  having  connecti<HL 
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We  have  examined  the  evidence  carefully.  The  record  is 
brief,  and  we  are  satisiied  that  the  evidence  is  sufficient  to 
justify  conviction.  It  is  of  such  a  character  that  it  leads  the 
mind,  without  hesitation,  to  a  firm  and  abiding  conviction  that 
the  defendant  was  not  only  guilty  of  this  offense,  but  of  others 
of  lite  character.  The  girl,  Alarcella  Fubrman,  on  whom  it  is 
claimed  the  offense  was  committed,  testified  for  the  state,  and 
from  her  testimony  it  is  made  to  appear  that  he  not  only  had 
intercourse  with  her  at  the  time  charged,  but  at  several  times 
prior  thereto,  and  from  the  testimony  of  6ve  or  six  other  little 
girla  who  visited  his  home  at  the  time,  and  prior  to  the  time, 
of  the  commieaion  of  this  offense,  it  appears  that  be  was  of  a 
very  amorous  nature. 

It  appears  that  the  defendant  was  a  colored  man,  fifty - 
four  years  of  age ;  that  he  resided  in  Dubuque ;  that  little  girla 
ranging  from  thirteen  to  fourteen  years  of  age  frequently  vis- 
ited his  home,  among  whom  was  Marcella  i  that  in  his  home  he 
furnished  beer;  that  they  drank  beer  together,  the  defendant 
and  these  little  g^rls ;  that  they  danced  in  his  rooms ;  that  often 
he  was  clothed  only  in  his  night  robes;  that  these  little 
girls  stayed  at  his  home  often  until  2  or  3  o'clock ;  that  some  of 
them  stayed  all  night,  and  Uiat  in  one  instance  two  of  these 
little  girls  under  fifteen  years  of  age  slept  with  defendant ;  that 
be  solicited  these  other  little  girls  to  have  intercourse  with  him ; 
that  they  claimed  they  refused ;  that  he  indulged  frequently  in 
disgusting  familiarity  with  these  children  in  his  home. 

It  is  well  settled  by  the  law  of  this  state  that  the  testimony 
of  the  party  injured  is  sufficient,  if  believed  to  be  true,  to  estab- 
lish the  commission  of  the  crime — the  intercourse,  and  the  facts 
and  circumstances  under  which  it  was  com- 


'  that  she  be  corroborated  by  other 
evidence  tending  to  connect  the  defendant  with  the  commisaon 
of  the  crime.  It  was  for  the  jury  to  say  whether  her  story  was 
true  or  not.  It  was  plain,  direct,  and  unequivocal,  and,  if 
true,  estabUshed,  beyond  all  reasonable  doubt,  the  commission 
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of  the  crime  charged.  The  corroboration  is  so  abundant,  and 
BO  closely  and  firmly  connects  the  defendant  with  the  crime, 
that  we  have  no  hesitancy  in  oayiug  that  the  jury,  under  this 
record,  could  have  reached  no  other  conclusion  than  that 
reached  by  them  in  their  verdict.  The  evidence  in  this  case 
is  of  such  a  character  that  we  do  not  feel  justified  in  setting  it 
oat  at  any  length.  The  defendant  claims,  however,  that  be  was 
impotent,  incapable  of  committing  the  act.  This,  too,  was  a 
question  for  the  jury,  and  we  are  satisfied  from  the  whole 
record,  that,  upon  this  point,  he  has  no  grounds  for  complain- 
ing of  the  action  of  the  jury  in  finding  a  verdict  against  him. 
But  he  argues  that  the  court  was  unfair  to  him  and  erred 
in  its  instructions.  It  is  said  in  argument  that  the  court  fre- 
quently referred  to  the  witness,  Marcella,  as  the  proseeatii^ 
witness,  although  her  name  was  not  upon  the 
'  Ins" ctiona :      indictment  as  prosecuting  witness;  that  she 

reference  to  .       .  ,.  .,  i,    ■,  .     .  .i. 

proTCcntini  wss  lust  an  Ordinary  witness,  called  before  the 
grand  jury  to  testify,  and  as  such  testified,  in 
this  case,  and  it  is  claimed  that  this  action  of  the  court  gave  her 
a  standing  before  the  jury  as  one  complaining  of  wrongs  com- 
mitted against  her,  and  lent  her  a  dignity  and  a  position  in  the 
trial  that  the  record  did  not  entitle  her  to  occupy.  We  think 
there  was  no  error  in  this.  The  instances  in  which  the  court 
used  these  terms,  as  applied  to  the  plaintiff,  were  used  in  the 
sense  of  indicating  to  the  jury  that  she  was  the  one  alleged  to 
have  been  injured  by  the  commifision  of  the  offense.  She  was 
the  person  injured,  and  she  appeared  in  the  prosecutiOD  against 
him  and  gave  testimony  against  bim.  If  not  a  prosecuting  wit- 
ness, ahe  was  aiding  in  the  prosecutitm  by  giving  a  direct, 
straightforward,  and  convincing  narrative  of  what  transpired 
in  defendant's  rooms,  not  only  as  touching  herself,  but  as  indi- 
cating the  character  and  conduct  of  the  defendant  while  she 
was  there. 

Complaint  is  also  made  that  the  conrt,  in  its  instmctions, 
nsed  the  word  "rape"  several  times  in  referring  to  the  crime 
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for  which  defendant  was  on  trial.    This  crime  ia,  b;  statute, 

3  sahi  ■  designated  as  rape.  There  is  no  other  name 
ra^Tre^'ted  ™  ^^^  1^™  ^"F  it,  and,  when  we  read  the  in- 
nw  of  term.         stmctionfl,  we  find  that,   though  frequently 

repeated,  it  was  a  necessary  repetition  in  connection  with  the 
subject  treated. 

It  is  next  claimed  that  the  court  erred  in  submitting  the 
question  of  assault  with  intent  to  commit  rape.  This  ia  an 
included  offense.    Marcella  testified  that  all  that  was  done  was 

4  Sakb  ■  r«De  ■  ^^  ^^^  Consent.  There  was  no  error  in  the 
ffd^dSi'"'  "*  coart'8  action  in  this  respect.  See  State  v. 
"•""^  Kmg,  117  Iowa,  division  5  of  the  opinion, 

page  492,  a  case  like  the  one  now  before  us.    In  that  case 
it  ia  said : 

The  eonrt  submitted  to  the  jury  only  the  offense  charged 
and  that  of  assault  with  intent  to  cc»nmit  rape.  All  done  was 
with  the  consent  of  the  prosecutrix,  and,  unless  defendant  was 
guilty  of  one  of  the  above  crimes,  he  was  entitled  to  an 
acquittal.  An  omission  to  charge  the  jury  concerning  an 
offense  of  a  lower  degree,  included  in  that  alleged,  of  which 
there  is  no  evidence,  is  not  error— citing  State  v.  Caaford,  76 
Iowa,  332;  State  v.  Beabmt,  100  Iowa,  162;  and  State  v. 
Cater,  100  Iowa,  504. 

Some  complaint  is  made  of  the  wording  of  certain  other 
instructions  given  by  the  court.  We  think  there  is  no  merit 
in  the  criticism.  These  were  cautionary  instructions,  given  by 
the  court  in  the  interest  of  a  fair  and  impartial  trial,  and  we 
think  in  no  way  prejudicial  to  the  interests  or  rights  of  the 
defendant. 

We  are  satisfied,  from  the  whole  record,  that  defendant 
had  a  fair  and  impartial  trial,  and  no  error  was  committed  by 
the  court,  and  the  judgment  ought  to  be  and  is — Affirmed. 

Ladd,  C.  J.,  and  Deeueb  and  Withbow,  JJ.,  concur. 
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T.  D.  DOKB,  Appellant,  t.  Davis  Countt,  Appellee. 

Ommttw:  dstectivk  bbidoes:  notiok:  lubiutt  rent  imjuiy.  Whera 
R  membw  of  the  board  of  mipervUora  wm  notified  Mversl  d&yi  before 
pUintiff'B  accident  that  the  approach  to  a  bridge  at  which  he  wa« 
injnied  had  been  waehed  out,  and  the  mperviaor  did  notlimg  to  warn 
or  protect  the  traveling  pnblie  from  the  danger,  the  coun^  could  not 
escape  Uabtli^  on  the  ground  that  the  bridge  wu  not  in  the  terri- 
toi7  assigned  to  the  anperviaor  for  hi<  care  and  raperviaiou,  or  that 
there  wat  no  r^fular  or  flpecial  meeting  of  the  board  between  the 
time  of  the  waehont  and  the  accident. 

Appeal  from  Davia  District  Court.— Hon.  F.  M.  Huntib, 
Judge. 

TmSDAT,   OCTOBIiS  20,  1914. 

AonoN  at  law  to  recover  damages  for  injnries  done  to 
plaintiff's  team  and  harness,  dae  to  a  defective  approach  to  a 
oonntr  bridge  in  the  defendant  conut;^.  The  case  was  tried 
to  the  conrt  without  a  jury,  resulting  in  a  judgment  dismisring 
plaintiff's  petition,  and  he  appeals.   Reversed. 

Pa^ne  &  Ooodion,  for  appellant 

G.  W.  Bamtoyer,  for  appellee. 

Deehbb,  J. — The  trial  court  made  findings  of  fact,  from 
which  we  extract  the  following : 

A.  That  the  plaiotiff  was  damaged  by  reason  of  the  in- 
juries to  the  horses  and  harness  in  the  sum  of  $150. 

B.  That  in  driving  over  the  bridge  and  the  horses  falling 
into  the  washont  in  the  manner  shown  by  the  evidence.  Dr. 
Stone,  the  driver  of  die  team,  was  free  from  negligence  con- 
tributing in  any  degree  to  the  injuries  and  damages  sustained. 
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C.  That  on  the  28th  day  of  September,  five  days  before 
the  accident  complained  of,  there  was  a  general  rainfall  of 
about  seven  inches,  in  Davis  coanty,  which  caused  the  washout 
in  question,  as  well  as  many  other  washouts  on  the  public 
highways,  and  many  of  the  bridges  within  the  county. 

D.  That  soon  after  such  washout,  and  several  days  before 
the  accident,  one  Scblegel,  a  farmer  residing  in  the  vicinity 
of  the  bridge,  telephoned  to  Mr.  Broahard,  a  member  of  the 
board  of  supervisors  and  who  did  not  reside  in  the  neighbor- 
hood of  the  bridge,  telling  him  of  the  washout  and  of  the 
dangerous  condition  prevailing  on  account  of  it.  Mr.  Brou- 
liard  did  not  know  the  exact  location  of  the  bridge,  but  Schlegel 
described  the  location  to  him  aa  best  he  could  and  told  him  it 
was  in  Grove  township,  and  Brouhard  then  advised  Mr. 
Schlegel  that  the  bridge  was  in  the  territory  assigned  to  Mr. 
Woolard,  for  the  care  of  the  bridge,  which  was  a  fact.  Neither 
of  the  ottier  members  of  the  board  had  any  knowledge  of  the 
conditions  prevailing  at  the  bridge  until  after  the  accident, 
and  Mr.  Bronhard  had  no  other  information  eonceming  them 
than  that  given  by  telephone  message,  until  after  the  accident. 

E.  That  prior  to  the  accident  the  board  of  supervisors, 
nor  any  member  thereof,  nor  any  one  else,  repaired  the  wash- 
out or  in  any  manner  barricaded  the  use  of  the  bridge  or  gave 
public  notiee  of  the  waahout,  and  neither  the  plaintiff  nor 
Dr.  Stone  knew  of  it  until  the  occurrence  complained  of. 

F.  The  portion  of  the  highway  in  which  the  washout 
occurred  was  a  part  of  the  approach  to  the  bridge  and  within 
the  territory  that  the  board  of  supervisors  was  required  to 
keep  in  repair. 

G.  There  was  no  meeting  of  the  board  of  supervisors, 
either  general  cur  special,  between  the  date  the  washout  oc- 
curred and  the  date  of  the  accident.  However,  the  bridge  in 
question  was  a  county  bridge,  and  it  was  the  duty  of  defend- 
ant to  maintain  it,  and  the  notice  given  to  Mr.  Bronhard  was 
a  sufficient  notice  to  the  county,  and  if  the  county  failed  to 
make  the  necessary  repairs  or  to  barricade  the  bridge  so  as  to 
prevent  its  use  by  the  public,  within  a  reasonable  time  there- 
after, the  county  would  be  liable  for  the  damages  sustained. 

As  above  found,  the  washout  occurred  following  the  rain 
of  September  28th,  and  the  accident  happened  five  days  after 
the  rain,  and  Mr.  Brouhard  had  notice  of  the  condition  but 
not  to  exceed  four  days  prior  to  t^e  accident    Am  there  was  no 
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meeting  of  the  board  after  the  washout  and  before  the  acci- 
dent, and  no  special  meeting  of  the  board  could  have  been 
called  and  held,  in  the  manner  provided  by  law  (Code,  section 
420)  within  that  time,  there  is  no  basis  up<m  which  the  board 
of  supervisors,  aa  a  board,  could  be  guil^  of  negligence,  and 
therefore  the  county  cannot  be  held  guilty  of  negligence  for 
want  of  action  by  its  board  of  supervisors. 

Neither  does  the  statute  make  it  the  duty  of  a  member  of 
the  Imard  of  supervisors,  in  his  individual  edacity,  to  repair 
or  barricade  bridges  which  may  be  in  need  of  repair,  or  to 
employ  others  to  do  so,  and  no  decision  of  our  Supreme  Court 
has  been  cited,  of  which  the  court  has  knowledge,  so  holding. 
While  a  member  of  the  board  may  repair  or  barricade  a  dam- 
aged bridge  or  approach,  it  ia  not,  under  the  law,  his  duty  to 
do  BO,  in  such  a  sense  as  to  make  the  county  guilty  of  negli- 
gence if  he  fails.  If  Mr.  Bronhard  had  repaired  or  barricaded 
the  bridge  when  he  learned  of  the  washout,  or  caused  it  to 
have  been  repaired  or  barricaded,  it  would  have  avoided  this 
unfortunate  accident  But  his  failure  in  this  respect  was  not 
of  such  a  nature  as  to  make  the  county  guilty  of  negligence. 
As  the  county's  liability  must  depend  upon  negligence  in  the 
performance  of  its  duty  in  some  respect  complained  of,  it 
cannot  be  held  liable  in  this  case. 

Dr.  Stone  was  not  negligent  in  any  degree,  ccmtributing 
to  the  injuriea  complained  of;  Mr.  Doke  likewise  was  not 
guilty  of  negligence,  and  it  is  not  so  claimed,  and  he  has 
suffered  the  damages  occasioned  by  the  accident;  and  the 
county,  as  a  corporate  body,  was  not  negligent  and  therefore 
is  not  liable  to  the  plaintiff. 

The  final  conclusion  from  these  facts  waa  that  the  de- 
fendant was  not  liable  for  the  reasons  stated,  and  judgment 
was  rendered  against  plaintiff  for  costs.  Every  fact  essential 
to  plaintiff's  recovery  was  found  in  his  favor,  unless  it  be  that 
defendant  was  not  guilty  of  negligence  because  no  regular 
meetiBg  of  the  county  board  intervened  between  the  washout 
and  the  accident,  and  no  special  meeting  could  have  been 
called  after  notice  of  the  defect  in  the  bridge  and  before  the 
accident  occurred. 

Notice  of  the  defect  to  a  member  of  the  board  was 
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properly  found  to  be  binding  upon  the  county,  bat  the  conrt 
held  that  as  the  bridge  was  not  in  the  territory  assigned  to  the 
member  to  whom  the  notice  wag  given,  but  in  that  assigned 
to  another,  there  was  no  liability  on  the  part  of  the  county  for 
the  reasons  stated.  With  that  conclusion  we  cannot  agree. 
Sorely  some  duty  rested  upon  the  member  of  the  board  to 
whom  the  notice  was  given,  although  not  within  that  part  of 
the  county  assigned  to  him.  Without  a  meeting  of  the  board 
he  could  have  notified  the  member  in  whose  t«rritory  the 
bridge  was,  or  he  could,  without  authority  from  the  board, 
have  barricaded  the  bridge  or  posted  notices,  or  done  some- 
thing to  protect  the  traveling  public.  But  the  record  shows 
he  did  nothing.  He  did  not  take  the  trouble  to  notify  the 
member  of  the  board  in  whose  territory  the  bridge  was,  and 
seemed  to  rest  content  with  the  thought  that,  no  matter  how 
unsafe  the  bridge,  he  was  under  no  obligation  to  do  anything 
to  protect  the  traveling  public,  for  the  reason  that  the  bridge 
was  not  in  the  territory  assigned  to  him. 

This  assignment  of  territory  was  simply  for  the  conven- 
ience of  the  board.  It  is  not  authorized  by  any  statute  with 
which  we  are  familiar,  and  the  rights  of  the  pablie  are  not  to 
be  sacrificed  because  the  board  makes  such  an  assignment.  Per- 
haps the  member  could  not  have  done  more  than  notify  his 
associates,  or  barricade  the  bridge,  or  post  notices  at  proper 
places,  giving  warning  to  the  public,  or  perhaps  make  tempo- 
rary repairs ;  but  something  of  this  kind  he  was  required  to  do, 
in  virtue  of  bis  position  as  a  member  of  the  defendant 's  board 
of  supervisors,  charged  with  a  public  duty. 

Of  what  avail  is  notice  to  a  member  of  a  county  board  of 
supervisors  unless  he  is  compelled  to  do  something  1  Tet  the 
trial  court  held  that  notice  to  a  member  of  the  board  was  bind- 
ing upon  the  county,  and  charged  it  with  some  duty.  But  it 
is  also  held  that  as  there  was  no  regular  meeting  of  the  county 
board,  and  no  special  meeting  could  be  held  upon  statutory 
notice,  there  was  no  liability. 

It  is  not  a  case  where  the  only  acti<m  the  defendant  or 
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its  officers  could  take  was  the  buildiog  or  rebuilding  of  a 
bridge,  involviiig  a  large  expense.  If  that  were  the  only 
method  of  proteeting  the  public,  there  might  be  some  groond 
for  the  decision  rendered  by  the  trial  court.  But,  as  already 
suggested,  the  situation  called  for  some  act  on  the  part  of  the 
supervisor  receiving  the  notice,  which  would  reasonably  pro- 
tect a  traveler  upon  the  highway  from  the  dangera  arising  out 
of  the  defective  approach.  It  surely  cannot  be  that  the  county 
is  only  to  be  held  liable  nptm  notice  to  a  member  of  its  board 
of  supervisorB,  after  sufficient  time  haa  elapsed  after  a  regular 
or  special  session  of  the  board  for  the  board  in  session  to  order 
something  done  for  the  protection  of  the  public.  No  case  ao 
holds,  and  we  are  not  disposed  to  make  such  a  precedent 

Our  conclusions  find  support  in  Brovm  v.  Jefferson 
County,  16  Iowa,  339;  Doulon  v.  City  of  CUnton,  33  Iowa, 
397 ;  Weirs  v.  Jones  County,  80  Iowa,  351. 

The  judgment  must  be,  aud  it  is — Reversed, 

Ladd,  G.  J.,  and  Gatnob  and  WrtHBOw,  JJ.,  cODcnr. 


Edwabd  E.  Sprbcheb,  Appellee,  v.  F.  B,  ENSHmaEB, 
Appellant 

Segilgeact  In  tuaedlng  anlmaJi:     xvidkkck.    One  negligentij  permit- 

1  ting  s.  staUian  to  injure  a  mare  while  in  the  act  of  breeding  her  is 
liablo  therefor.  The  evidence  is  held  to  show  that  the  groom  wbh 
ne^gent  in  failing  to  asaiat  Uie  atallion,  reaulting  in  a  wrong  entry, 
from  the  effects  of  which  the  mare  died. 

Ssmo:     NULIQENCB :     unavoidable    accident,     OmiMion    to    do    that 

2  which  a  reasonably  prudent  and  cautious  person  would  do  under  like 
circumstanceB  is  negligence,  and  cannot  be  considered  an  accident. 
Thus  where  it  was  the  duty  of  the  groom  to  asaist  a  atallion  when 
breeding  a  mare,  which  he  failed  to  do  and  injury  thus  resulted  to 
the  mare,  it  will  not  be  eonsidered  an  accident. 

Appeal:    betieit  of  court  riNDiNoa  in  law  actions.    Where  a  Uw 

3  action  ia  tried  to  the  court  its  finding  baa  the  for<«  and  effect  of  « 
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JQiy  vardiet,  ud  if  there  la  evidence  to  mpport  it  the  finding  wlU 
not  be  disturbed  on  appeal,  although  the  appelate  court  might  have 
leaebed  a  different  eoneloaion. 

Appeal  from  MartluUl  Dittrict  Court.—Hon.  C.  B.  Bradbhaw, 
Judge. 

TnasDAT,  OcTOBXB  20,  1914. 

Action  to  recover  damages  claimed  to  have  reeolted 
from  the  negligence  of  the  defendant  in  breeding  his  stallion 
to  plaintiff's  mare,  in  conaeqaence  of  which  she  sabsequently 
died.  Judgment  for  the  plaintiff.  Defendant  appeals. — 
Affirmed. 

Strvhle  <£  3tiger  and  Bradford  <£  Joknton,  for  appellant 

Cumminga  A  Mote,  for  appellee. 

Gaynob,  J. — On  or  about  June,  1911,  the  plaintiff  bred  his 
mare  to  defendant's  stallion;  that  in  the  act  of  breeding  the 
mare  was  injured,  and  from  the  injnry  received  subsequently 
died.  Plaintifl  claims  that  the  injuries  and  death  were  the 
direct  and  proximate  result  of  the  negligence  of  the  defendant 
in  handling  the  atalliMi  at  the  time. 

Defendant,  answering  plaintiff's  petition,  denies  any  n^- 
l^nce  on  his  part,  and  further  says  that  this  defendant  adver- 
tised to  the  public  the  terms  on  which  mares  would  be  bred  dur- 
ing said  season  to  said  stallion,  which  said  notice  was  posted 
and  published  in  said  Marshall  county  in  public  places  therein, 
and  on  the  front  door  of  the  stall  at  the  feed  bam  of  E.  W. 
Harmon,  in  Marahalltown,  Iowa,  where  said  stallion  was  kept 
for  breeding  purposes,  and  that,  prior  to  the  breeding  of  said 
plaintiff's  mare  to  said  stallion,  a  copy  of  said  notice  was  given 
to  the  plaintiff,  and  he  well  knew,  prior  to  bis  bringing  said 
mare  to  the  said  stallion  for  breedii^  purposes,  the  terms  cm 
which  said  mare  would  be  bred  to  said  stalliw,  and  on  which 
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said  stallion  vas  being  bred,  which  said  notice  in  writiiig  bo 
posted  and  delivered  to  said  plaintiff,  was  in  the  following 
words,  namely : 

Terms  for  Sportsman  or  Prank  Strath — $15.00  to  insure 
mare  with  foal.  Parties  selling  or  removing  mares  from 
county  forfeit  insuranee  and  service  fee  becomes  due  at  <Hice. 
Care  will  be  taken  to  prevent  accidents,  but  will  not  be  re^ron- 
sible  should  any  occur. 

F.  R.  Ensminger,  Oilman,  Iowa. 

W.  H.  Qalbraith,  Groom. 

And  this  defendant  avers  that  said  mare  was  brongbt  to 
said  stallion  for  breeding  purposes  after  the  posting  and  pub- 
lishing of  said  notice  and  the  delivering  of  a  copy  of  the  same 
to  said  plaintiff,  as  to  the  terms  on  which  said  mare  would  be 
bred  to  said  stallion,  and  that,  by  reason  thereof,  this  defendant 
is  not  liable  for  any  accident  that  occurred  while  said  mare 
was  being  bred  to  said  stallion. 

As  a  defense  to  said  cause  of  action  alleged  in  plaintiff's 
petition,  defendant  avers  that  said  mare  owned  by  said  plain- 
tiff and  brought  to  said  stallion,  Frank  Strath,  for  breedii^ 
purposes  on  tbe  19tli  day  of  June,  1911,  was  nervooa,  vicious, 
and  hard  to  cover,  and  that  at  the  time  said  mare  was  being 
covered  or  bred  by  said  stallion,  Frank  Strath,  abe  extended 
her  rectum  in  answer  to  a  call  of  nature,  and  while  the  said 
rectum  was  so  extended  the  accident  complained  of,  as  stated 
in  plaintiff's  petition,  occurred,  which  was  unavoidable  and 
without  negligence  on  the  part  of  this  defendant,  and  the 
said  accident  was  incidental  to  the  breeding  of  said  mare,  un- 
avoidable, and  a  risk  that  the  plaintiff  todi  in  bringing  said 
mare  to  said  stallion  to  be  bred. 

The  cause  was  tried  to  a  court  without  a  jury,  and  the 
court  found  in  favor  of  tbe  plaintiff,  and  entered  judgment 
for  the  plaintiff  for  $100.  From  this  judgment,  defendant 
appeals. 

The  defendant  in  his  argument  saya  that  he  snbmita  no 
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brief  to  the  eoart,  as  the  sole  question  in  this  case  is:  Has 
the  plaintiff,  by  a  preponderance  of  the  evidence,  proven  that 
the  defendant  was  negligent  in  breeding  his  stallion  to  plain- 
tiff's mareT  There  is  no  question,  under  this  record,  that  in 
the  act  of  breeding  the  mare  was  injured,  and  that  from  the 
injury  received  she  died;  that  at  the  time  the  service  was 
attempted  the  mare  was  in  the  act  of  defecating;  that  a 
wrong  entry  was  made;  and  that  this  was  the  cause  of  her 
injury  and  subsequent  death.  The  question,  therefore,  is: 
Does  the  evidence  show  that  the  injury  resulted  from  mere 
accident,  or  does  it  show  that  the  groom  in  charge  of  the  stal- 
lion was  negligent  in  permitting  the  entry  to  be  bo  madet 

The  defendant  claims  that  the  evidence  shows  the  injury 
was  the  result  of  an  onavcndable  accident ;  that  the  groom  was 
holding  the  stallion  and  standing  within  two  feet  of  him, 
waiting  and  ready  to  assist ;  that  the  mare  was  restless,  turn- 
ing ind  leaping ;  that  he  had  no  clear  view  of  the  operation 
or  of  the  act  of  entering;  that  immediately  perceiving  an 
irregular  entry  he  jerked  the  stallion  from  the  mare.  Defend- 
ant testified: 

That  if  the  party  handling  the  stallion  can  see,  it  is  his 
duty  to  see  that  proper  penetration  is  made,  or  not  allow  the 
leap. 

By  the  leap  we  understand  is  meant  the  last  act  that 
completes  the  penetration. 

Oalbraith  testified  that  at  the  time  the  stallion  mounted 
the  mare  she  was  in  the  act  of  defecatiwi  and  the  rectum 
extended. 

I  saw  her  having  this  movement  of  the  bowels,  and  saw 
the  horse  entering  her  at  the  time,  and  I  took  the  horse  off 
immediately.  It  is  the  duty  of  the  groom  to  assist  the  horse 
in  making  proper  entry.  I  afterwards,  on  this  same  day,  bred 
the  mare,  assisting  the  Btalli<m  to  make  the  entry. 

In  the  nature  of  things,  the  mount  must  precede  the  leap. 
The  leap  consummates  the  act.    The  jury  might  well  have 
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foaud  that  it  was  the  duty  of  the  groom  to  control  the  aetioD 
1    NMLioBNo  IN     ■**  *^*  Stallion  after  the  mount  until  proper 
fSmi^":  penetration  had  been  made,  and  not  to  allow 

eTitoce.'  tjjg  iggp  ^^^^  thig  j^g^  t^en  accompliahed. 

The  jury  might  well  have  found,  from  this  testimony,  that 
the  groom  perceived  that  a  wrong  entry  had  been  made  be- 
fore the  leap  that  consummated  the  act  of  entry  had  taken 
place,  and  negligently  failed  to  control  the  action  of  the 
stallion  until  after  the  completed  penetration  that  injured  the 
mare  had  taken  place.  However  this  may  be,  we  are  satis- 
fied that  there  was  enough  before  the  court  to  justify  a  find- 
ing that  the  groom  was  negligent  in  respect  to  the  matter 
chai^d. 

An  accident  is  any  casualty  which  could  not  be  prevented 
by  ordinary  care  and  diligence.  If  it  were  the  duty  of  the 
groom,  as  testified  to  by  the  defendant  and  Qalbraith,  to 
2.  Bill*:  nesit-  assist  the  horse  in  making  proper  entry,  the 
able  aecMeDt.  court  might  well  have  found  that  the  groom 
was  negligent  in  permitting  the  stallion  to  make  ^e  final 
leap  until  he  had  either  assisted  in  making  a  proper  entry, 
or  had  seen  to  it  that  a  proper  entry  had  been  made. 

Negligence  is  the  omission  to  do  that  which  a  reasonably 
prudent  and  cautious  person  would  not  omit  to  do,  undei' 
like  circumstances. 

This  is  a  law  action.  The  finding  of  the  court  has  the 
force  and  effect  of  a  jury  verdict.  If  there  is  evidence  sup- 
porting the  finding  of  the  court  upon  the  fact  issue,  this  court 
8.  appui.  :  ^'"  ^^^  disturb  it,  although  this  court  might 

fiS«nVtaXw    reach  a  different  conclu8i<m  upon  that  evi- 
"^'""-  dence.    See  Bobbins  v.  Selby,  144  Iowa,  407, 

and  Padmcs  v.  Century  Fire  Insurance  Co.,  142  Iowa,  199. 

It  is  not  claimed  that  the  mere  posting  of  the  notice 
relieved  the  defendant  of  the  consequences  of  negligence,  if 
any  proven ;  so  we  will  not  discuss  the  sufficiency  of  this  claim 
as  a  defense.    It  appears  to  us  that  negligence  was  proven  and 
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the  very  negligence  chained ;  that  the  court,  therefore,  rightly 
held  defendant  liable  to  the  plaintiff  on  account  thereof. 
The  judgment  is  therefore — Affirmed. 

Laod,  C.  J.,  and  Deeusb  and  Wtthbow,  JJ.,  concur. 


JoEiN  A.  SoDERBURQ,  Appellee,  v.  CmcAOO,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Coupant,  Appellant. 

Koluuca:     etidencb.     la  an  action  for  dam«gea  caused  hj  an  alleged 

1  nuisance,  the  result  of  smake,  soot  and  gag,  the  effect  of  which  ia 
not  limited  to  plaintiff  and  his  propertj,  the  evidence  of  other  par- 
ties in  the  same  locality  and  similarly  affected  is  competent  to  Mtab- 

lieh  the  nuisance. 

Suae:     continuino  mnsANOs:     uuitatioh  op  icnoMa.    A  uuIaanM 

2  resulting  from  eecaping  smoke,  soot  and  gae,  Dot  atteibutable  to  the 
original  eonstruEtion  of  the  plant,  but  to  the  kind  of  fuel  uied  and 
a  lack  of  proper  preeaution  in  using  and  conducting  the  plant  as 
originally  eonstructed  and  remodeled,  is  a  continuing  and  not  a  per- 
manent nuisance;  and  the  statute  does  not  cooimeDce  to  run  against 
on  action  therefor  from  the  date  of  the  construction  of  the  building, 
but  may  be  brought  at  any  time  for  the  danutgee  aiming  within 
the  statutory  period. 

Same:     actionable  ndibancb.     A  property  owner  cannot  demand  that 

3  the  atmosphere  about  his  premises  be  kept  absolDtely  free  from 
smoke,  soot  and  gas,  but  to  recover  on  the  ground  that  they  consti-' 
tute  a  nuisance  he  must  show  that  the  conditions  are  such  as  to 
cause  actual  physical  discomfort  to  persons  of  ordinary  sensibilitiefl. 

Smm:     dauages:     evioencb.     In    this    action     for     alleged    nuisance 

4  caused  by  the  snioke,  soot  and  gas  front  defendant's  roundhouse,  the 
evidence  ia  held  insufBcient  to  require  submission  of  the  question  of 
depreciation  in  the  rental  value  of  plaintiff's  property  on  acconnt 
of  the  same. 

Bame.    In  an  action  for  nuisance  caused  by  smoke,  soot  and  gas  emitted 

6     in  the  vicinity  of  plaintiff's  residence,  evidence  of  damage  should 

not  be  limited  solely  to  ti>e  inconvenience  and  discomfort  of  plaintiff, 

but  the  effect  npon  the  oQier  members  of  the  family  Is  proper  to 

be  shown. 
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nu:  NEOLIOENOB  or  uiplotekb.  Where  defendant's  romidhouM, 
located  in  tba  vicinity  of  plaintiff's  reBidenee,  conatituted  a  nniaanca 
aruiug  from  the  emiaBion  of  imoke,  soot  and  gaaw  from  its  house 
and  eogiuee,  liability  of  defendant  could  not  be  avoided  on  the 
ground  that  defendant 'a  emplofeea  were  negligent  in  firing  the 


Knr  trial:     instkuctions:    law  or  thb  case.    Where  the  instractioiu 

7     required  plaintiff  to  prove  facts  not  eeaential  to  his  canM  of  action, 

and  there  waa  no  proof  of  such  facta,  the  verdict  in  hia  favor  should 

not  be  allowed  to  atand;  aa  the  Jury  should  have  followed  the  ioatrue- 

tiona,  though  erroneoua,  aa  they  constituted  the  law  of  the  case. 

Appeal  from  Woodbury  District  Court. — Hon.  David  Mouu>, 
Judge. 

Tuesday,- October  20,  1914. 

Action  for  damages  caused  by  a  nuisance.  From  a  ver- 
dict and  judgment  for  plaintiff,  the  defendant  appeals. 
— Reversed. 

E.  J.  Stason,  for  appellant. 

Sargent,  Strong  tfe  Strvile,  for  appellee. 

WrraBOW,  J. — I.  Plaintiff's  cause  of  action  is  based  up(Mi 
.an  alleged  nuisance  maintained  by  the  defendant,  caused  by 
smoke,  soot,  and  gas  coming  from  the  defendant's  premises 
to  the  residence  of  the  plaintiff,  which  is  near  by,  to  bis  injury.  - 
The  plaintiff  states  that  the  defendant  has  erected  and  used 
and  is  continuing  to  use  power  booses,  repair  shops,  round- 
houses, boiler  shops,  coal  chutes  and  ash  pits  at  the  base  of 
a  bluff  about  three  hundred  feet  to  the  south  and  east  of 
plaintiff's  residence;  that  when  first  erected  but  few  of  de- 
fendant's locomotives  were  coaled,  fired,  and  cared  for  on 
said  premises,  and  no  great  annoyance  or  damage  was  caused 
to  him;  but  commencing  with  1906  and  continuing  to  the 
present  the  defendant  has  coaled,  fired,  and  daily  cared  for 
on  said  premises  from  twenty-five  to  forty  locomotives,  using 
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lar^  qaantities  of  a  low  grade  of  soft  coal,  and  from  such 
fact,  and  the  fact  that  proper  Bmokestacka,  chimneys,  and 
smoke  consomera  have  not  been  inatalled,  and  from  the  fact 
that  the  employees  of  the  defendant  are  negligent  in  firing, 
the  defendant  has  for  a  period  of  five  years  prior  to  the  com- 
mencement of  the  action  maintained  a  continning  nuisance  on 
the  premises,  injurii^  and  destroying  plaintiff's  trees  and 
shmbbery,  covering  his  premises  with  soot,  and  polluting  the 
air  to  Bach  an  extent  as  to  greatly  depreciate  the  value  of 
plaintiff's  property,  and  so  as  to  injuriously  affect  the  health 
and  comfort  of  the  members  of  his  family.  Plaintiff  also 
pleads  an  adjudication  that  the  defendant  was  maintaining  a 
nuisance,  in  another  action  in  which  he  with  others  was  a 
party  and  that  an  injunction  was  issued  enjoining  the  use  of 
certain  kinds  of  fuel  for  certain  purposes. 

The  answer  pleads  the  former  adjudication,  and  that,  in 
that  case,  plaintiff  might  have  tried  and  had  determined  every 
issue  presented  here,  including  his  claim  for  damages,  and  by 
reason  of  such  says  that  plaintiff  is  now  estopped  from  main- 
taining this  action.  It  also  pleads  an  estoppel  based  upon  the 
claim  that  plaintiff,  knowing  of  the  lai^  expenditures  being 
made  by  the  defendant  company  in  establishing  and  improv-  ■ 
ing  the  property  made  no  complaint  nor  objection  thereto.  It 
also  pleads  the  statute  of  limitations,  and  particularly  for  all 
causes  of  action  arising  prior  to  five  years  from  January  20, 
1913,  which  was  after  the  commencement  of  this  action,  Oc- 
tober 26, 1911,  and  before  the  filing  of  a  supplemental  petition 
for  damages  since  accrued  which  was  done  on  January  22, 
1913. 

The  trial  to  a  jury  resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appeals. 

II,  Over  the  objections  of  the  defendant  evidence  was 
admitted  as  to  the  effect  which  the  smoke,  gas,  and  soot  had 
upon  other  persons  and  premises  than  that  for  which  damage 
1    Ndimhci  ■         ^  claimed  in  tiiis  action.    There  is  an  appar- 


ent conflict  in  Ae  authorities  as  to  whether 
evidence  of  this  character  is  admissible  in  nuisance  cases.    lo 
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Barley  v.  MerriU  Brich  Co.,  83  Iowa,  73,  thia  court  held  that 
there  was  no  error  in  refusing  to  permit  witnesses  who  resided 
near  the  alleged  naisance  to  testify  as  to  the  effect  which  the 
smc^,  Boot,  and  gas  had  upon  themselves,  their  families,  and 
upon  their  premises;  that  it  was  not  competent  to  establish 
the  existence  of  the  alleged  nuisance,  by  showing  how  it 
affected  people  or  property  not  in  controversy.  The  ease  is 
not  fairly  distinguishable  in  principle  from  the  present  one, 
and  if  that  rule  Is  to  prevail  the  admitted  testimony  was  not 
competent.  That  there  are  cases  in  which  the  rule  above  given 
must  necessarily  apply  is  dear;  but  we  are  of  opinion  that 
when  the  question  at  issue  is  the  existence  of  a  nuisance  of  a 
character  which  from  its  very  nature  is  not  limited  in  its  effect 
to  a  single  property,  when  there  are  others  similarly  situated 
within  the  range  of  and  subject  to  the  contaminated  air,  if 
there  be  such,  proof  of  such  conditions  and  effects,  while  in 
a  sense  collateral,  nevertheless  reaches  to  that  which  is  the 
object  of  complaint  and  tends  to  establish  its  character.  Wig- 
more  on  Evidence,  vol.  1,  section  451,  states  the  propoeition  as 
follows  as  applied  to  nuisances : 

Instances  of  ita  apparent  operation  under  substantially 
similar  circumstances  will  serve  to  evidence  it,  subject  to  the 
for^ioing  limitations  of  principle.  In  this  way  may  be  evi- 
denced the  existence  (or  not)  of  sundry  nuisances,  by  the 
presence  (or  absence)  of  certain  effects  under  similar  circum- 
stances ;  ...  of  the  nuisance  nature  of  a  railroad,  by  its 
injurious  effects  upon  similar  adjacent  property,  in  respect  to 
smoke,  noise,  vibration,  and  the  like ;  ...  of  the  tendency 
of  gases,  by  their  injurious  effects  on  other  trees,  houses,  or 
water  supplies.  Doyle  v.  Railroad  Co.,  128  N.  Y.  488,  495 
(28  N.  E.  495) ;  Rine  v.  Railroad  Co.,  149  N.  T.  154,  162  (43 
N.  E.  414) ;  Fay  v.  Whitman,  100  Mass.  76 ;  Wylie  v.  Elwood, 
134  ni.  281  (25  N.  E.  570, 9  L.  R.  A.  726,  23  Am.  St.  Rep.  673). 

This  rule  is  recognized  by  many  courts  as  the  correct  one, 
and  we  approve  it  as  being  consonant  with  sound  reason. 
Proof  of  the  character  in  question  goes  to  the  cause  by  show- 
ing its  general  effect.    Individual  experiences  under  like  con- 
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ditions  may  or  may  not  be  corroborative  of  tiie  claim  of  the 
injured  party ;  and  we  hold  that,  when  similar  conditions  are 
Bbown,  eridence  to  the  effect  of  the  alleged  noiaance  may  be 
gives,  not  as  establishing  other  causes  of  action,  bat  the  char- 
acter of  that  which  is  the  subject  of  complaint. 

Counsel  for  appellant,  in  recognition  of  the  reason  bade 
of  the  t^er  of  sneh  evidence,  states  in  argument : 

If  it  were  shown  that  these  other  premises  were  in  the 
same  situation,  affected  in  a  like  way  as  is  the  plaintiff's  prop- 
erty, then  it  might  be  urged  possibly  with  some  reason  that 
the  testimony  was  proper  to  be  considered  for  these  purposes ; 
but  where  there  is  no  testimony  showing  a  similar  condition 
exiating,  then  the  proper  foundation  for  such  testimony  has 
not  been  laid. 

The  preliminary  proof  was  such  as  to  fairly  bring  the 
evidence  within  the  rule,  and  we  think  it  was  properly 
admitted. 

III.  The  trial  court  gave  no  instruction  upon  the  plea  of 
the  statute  of  limitations,  and  the  failure  to  so  do  is  aaaigned 
as  error.    No  instruction  upon  that  subject  was  requested  by 
SiuB-  eontiQ-     ^^^  defendant;  and  while  the  failure  to  make 
umfUtlo^r'    8"'^^  *  requcflt  is  not  a  waiver  of  the  right 
actions.  ^Q  h&ve  the  case  fully  presented  to  the  jury 

by  the  instructions  as  to  all  ultimate  questions  necessarily  in- 
herent in  it,  we  are  of  opini<»i  that  in  this  instance  the  error 
chai^d  cannot  be  upheld.  The  nuisance  charged  was  a  con- 
tinuing one,  resulting,  not  from  the  original  construction,  bat 
from  the  fuel  and  methods  adopted  and  the  want  of  proper 
precautions  in  using  and  conducting  the  plant  as  originally 
constructed  and  as  later  remodeled.  Under  such  conditiwiB 
Uie  nuisance  charged  is  not  a  permanent  one,  and  the  mle 
insisted  upon  by  the  appellant  cannot  apply.  This  question 
had  full  discussion  in  Ottumwa  v.  Nicholson,  decided  by  this 
court,  and  reported  in  161  Iowa,  473,  in  which  it  was  held  that, 
if  the  injury  does  not  accompany  the  erection  of  the  structure, 
the  cause  of  action  only  accrues  when  the  injury  occurs,  and 
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the  damage  is  not  original  The  citation  of  aathoritiefl  in 
that  case  is  ao  foil  tiiat  we  need  not  reprodnce  them,  nor  go 
farther  for  support  in  the  conclusion  we  now  reach.  The  proof 
in  this  caae  developed  facts  which  tended  to  prove  a  continu- 
ing noisaoce,  and  aa  the  plaintiff  limited  his  claim  for  dam- 
ages to  a  period  for  five  years  immediately  preceding  the 
commencement  of  his  action,  and  as  the  trial  coart  expressly 
limited  the  j-ary  in  its  findings  to  a  period  commencing  with 
October  26,  1906,  the  action  having  been  commenced  on  the 
same  date  in  1911,  further  instruction  upon  that  question  was 
unnecessary,  as  the  law  was  correctly  given.  See  Bennett  v. 
Marion,  119  Iowa,  473 ;  Vogt  v.  Orinnell,  123  Iowa,  332. 

IV.  Instruction  No.  3,  requested  by  the  defendant  and 
refused, 'was  to  the  effect  that,  while  it  is  the  right  of  every 
person  to  have  the  air  about  his  premises  in  its  natural  state, 
8   BiHB  ■  actioii-    y^'  '*  ^  '**'*'  r^nired  that  it  be  kept  absolutely 

■bie  DniMDce.  p^^g^  Jjq^  ^^^jy  ^  pypg  ^  eould  reasonably  be 
expected  from  the  location  and  business  about  it;  that  the 
mere  fact  that  smoke  and  soot  and  gas  were  disagreeable  and 
annoying  is  not  enough ;  that  they  must  be  of  such  a  charac- 
ter as  to  be  of  actual  physical  discomfort  to  persons  of  ordi- 
nary sensibilities.  The  authorities  are  to  the  efFect  that  mere 
annoyance  resulting  from  an  alleged  nuisance  is  not  enough, 
but  the  injury  must  be  tangible  and  productive  of  at  leaat 
physical  discomfort  to  persona  of  ordinary  seuBlbilities.  Jfc- 
OHl  V.  Pinisch  Compressing  Co.,  140  Iowa,  429,  This  require- 
ment was  fully  stated  in  instruction  No.  6  given  by  the  trial 
court,  and  the  refusal  of  the  offered  instruction  was  not  error. 

V.  Instruction  No.  5,  requested  by  the  defendant  and 
refused,  stated  that  plaintiff's  claim  for  damages  was  based 
on  the  depreciated  rental  value  of  his  property,  and  for  the 

inconvenience  and  discomfort  suffered  by  him- 
'  aKca''  self  and  family  in  their  enjoyment  of  the 

property;  "that  there  is  no  evidence  in  the 
case  showing  any  depreciation  of  the  rental  value,  .  .  . 
and  he  is  not  entitled  to  recover  anything  on  said  claim."    In 
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inatrfiction  No.  7,  given  by  the  trial  court,  the  qnestion  of  de- 
preciation ia  rental  value  of  the  property  was  permitted  to 
be  considered  by  the  jury  in  assessing  damages. 

There  was  no  proof  of  depreciation  of  the  rental  value 
proper  to  go  to  the  jury.  As  far  as  the  testimony  went,  it 
was  to  prove  that  the  fair  rental  value  of  the  house  before 
the  premises  were  affected  by  the  smoke  and  gas  was  $30  or 
$35  per  month ;  that  since  the  conditions  have  arisen  which 
are  charged  as  being  a  nuisance  the  place  is  not  a  desirable 
one  in  which  to  live.  This  falls  short  of  the  proof  necessary 
to  take  to  the  jury  a  question  npon  which  to  compute  damages 
upon  the  basis  of  relative  values,  and  in  submitting  it  to  the 
jury  as  an  element  npon  which  it  might  rest  its  finding  the 
court  assumed  the  existence  of  proof  which  had  not  been  pre- 
sented. In  this  there  was  error.  Amd  v.  Aylestoorth,  136 
Iowa,  297 ;  Fehd  v.  Oskaloosa,  139  Iowa,  621. 

VI.  The  offered  instmction  No.  5  also  stated  that  plaintiff 
was  not  entitled  to  recover  for  any  inconvenience  and  discom- 
fort suffered  by  any  member  of  his  family  except  himself. 

This  also  was  refused,  the  trial  court  instruct- 
"''  ing  the  jury  that  the  inconvenience  and  dis- 

comfort suffered  by  plaintiff  and  the  members  of  his  family 
constituted  an  element  in  the  deprivation  of  the  comfortable 
eBJoyment  of  the  property.  The  ease  is  not  bottomed  upon 
personal  causes  of  action  arising  to  several  Irom  a  single  cause, 
but  upon  the  injury  resulting  to  the  head  of  the  family  in  the 
use  of  his  property,  which  was  maintained  for  the  shelter  of 
himself  and  family.  No  separate  damage  was  claimed  or 
proven  as  to  the  several  members  of  the  family,  but  the  effect 
which  the  conditions  surrounding  the  home  had  upon  its  occu- 
pants was  proper  proof  in  the  case,  and  was  so  stated  to  the 
jury  by  the  trial,  court  We  think  the  given  instruction  in 
that  respect  fully  covered  the  rights  of  the  parties,  and  that 
in  refusing  that  part  of  offered  instruction  No.  5  there  was  no 
error, 

VII.  In  his  petition  the  plaintiff  alleged,  among  other 
Vol.  167  lA.— 9 
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things,  that  the  defendant's  agents  were  negligent  and  care- 
less in  firing ;  and  in  Uie  instructions  to  the  jury  the  trial  eourt 
stated  that,  if  tiie  plaintiff  had  failed  to  prove 
^ '  seace  otVm-      that  his  damages  resulted  from  improper  meth- 
"  """^  ods  of  firing,  then  he  eould  not  recover.    The 

giving  of  the  instructiona  which  carried  the  requirement  ia 
urged  as  a  reason  why  the  motion  for  a  new  trial  should  have 
been  sustained,  as  there  was  no  proof  as  to  the  manner  of 
firing,  excepting  from  the  results  which  followed.  The  right 
of  recovery  did  not  depend  upon  proof  or  negligence,  but  upMi 
conditions  which  constituted  a  nuisance.  Bowman  v.  Hum- 
phrey, 132  Iowa,  236 ;  Eisker  v.  Coal  Co.,  147  Iowa,  459. 

The  rule  given  by  the  trial  court  was  not  in  accordance 
with  that  which  determines  the  kind  of  proof  necessary  to 
establish  a  nuisance.    It  was,  however,  the  law  which  for  the 
7    nbw  TBiiL  ■       *™^  governed  the  jury  in  its  deliberation,  and 
law^f  the"'      because  of  having  been  so  given,  and  there 
*'***■  having  been  a  failure  of  proof  in  that  respect, 

we  are  of  opinion  that  the  motion  for  new  trial  should  have 
been  sustained.  This  could  not  operate  as  a  bar  to  future 
proceedings,  as  the  question  was  not  raised  in  the  motion  to 
direct  a  verdict. 

For  the  errors  noted,  the  judgment  is — Reversed. 

Ladd,  C  J.,  and  Deeueb  and  Oatnob,  JJ.,  ooncor. 


Jens  0.  Crbistensen,  Appellee,  v.  Peteb  P.  Ebbboe  and 
Anna  M.  Esbeck,  Appellants. 

JturUcM  of  tbe  peace:  jttbisdiction :  amount:  consent:  kiookd. 
1  Where  it  was  in  fact  shown  that  the  parties  to  a  note  conietited  to 
the  jnriHdiction  of  a  justice  of  the  peace  to  an  amount  exceeding 
tlOO,  but  leas  than  $300,  a  judgment  of  the  justice  for  more  than 
tlOO,  in  favor  of  plaintiff,  on  the  note  waa  valid,  although  he  made 
no  record  in  his  docket  of  the  fact  of  consent 
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Suns:    CONSENT  to  jubisdiction  :     parol  etidehce.    In  a-  proeeeding 

2  to  establisli  the  lien  of  a  judgment  baaed  upon  a  promiuorr  note, 
it  appearing  that  the  original  papers  were  lost,  it  was  competent 
to  show  the  provisions  of  the  note  hj  parol,  and  th&t  it  provided  for 
inriBdietioD  of  a  justice  hj  consent  of  the  parties  in  excess  of  f  100. 

Btnu:     JUBISDICTION :     PLACE  Of  PEKTOatlANCE.     Where  a  note  of  which 

3  a  jDstiee  of  the  peace  has  jurisdiction  was  made  payable  at  a  certain 
place  it  was  suable  before  auf  justice  of  the  township  in  which  the 
place  of  payment  was  situated. 

Bama:    obioinal    notice:     e^vice:     pabol    evidence.    Gven    though 

4  tike  record  of  a  justice  sbons  due  and  legal  service  of  an  original 
notice  in  tike  action,  if  not  in  fact  true,  the  judgment  entered  would 
be  void;  and  that  no  service  was  in  fact  made  can  be  shown  by 
parol.  Where  an  original  notice  and  retam  ot  service  tiiereon  is 
shown  to  have  been  lost  the  fact  of  service  may  also  be  shown 
by  parol. 

Same:  bebtice  op  obiginal  notice;  fbesuhption;  evidence.  Where 
6  the  record  of  a  justice  shows  the  service  and  return  of  an  original 
notice  by  sufficient  recital,  a  presumption  arises  that  the  judgment 
in  the  action  was  based  upon  proper  notice;  and  thb  presumption 
can  only  be  overcome  by  positive  proof.  Evidence  held  insufScient 
to  overcome  the  presumption  of  service  arising  from  the  record. 

Sane:     KErnEN    or    bebvice:     pbebumption  :     pboop.    The    return   of 

6  service  of  an  original  notice  served  by  a  constable  outside  of  bis 
county  must  be  sworn  to;  and  a  recital  in  the  record  of  a  justice 
that  there  whs  due  service  of  the  notice  raises  a  presumption  in 
favor  of  the  regularity  of  the  service  which  will  prevail,  although 
not  reciting  that  the  return  was  sworn  to,  in  the  absence  of  evi- 
dence to  the  contrary. 

Homettuds:     liability  pob  antecedent  debts,    a  homestead  is  liable 

7  for  debts  antedating  its  purchase;  and  in  determining  its  liability 
reference  must  be  bad  to  the  date  of  the  indebtedness  and  not  to 
the  date  of  a  judgment  based  thereon. 

Appeal  from  Pottawattamie  District  Court. — Hon.  0.  D. 
Wheeleb,  Judge. 

Tdbsdat,  October  20,  1914. 

PRDGEEDINQ  to  eBt&blish  the  lien  of  a  judgment  against  real 
estate.    Defenses,  that  the  judgment  was  void  and  the  real 
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estate  exempt  aa  a  homestead.    From  a  decree  in  favor  of 
plaintifE,  defendants  appeal. — Affirmed. 

W.  E.  KUlpack  and  J.  J.  Stewart,  for  appellants. 

Mania  <£  White,  and  Simball  &  Peterson,  for  appellee. 

WiTHROw,  J. — I.  Proceeding  was  brought  in  the  district 
court  of  Pottawattamie  county  to  subject  the  homestead  of 
defendants  to  the  lien  of  a  judgment  held  by  plaintiff,  secured 
by  him  in  justice's  court  of  Leroy  township,  in  Audubon 
county,  in  August,  1896.  A  transcript  of  the  judgment  was, 
in  September  of  that  year,  filed  in  the  office  of  the  clerk  of 
the  district  court  of  thai  county,  and,  under  the  statute,  was 
entered  as  a  judgment  in  that  court.  It  is  alleged  that  the 
judgment  was  based  on  a  promissory  note  for  $240,  by  its 
terma  payable  in  Audubon  county ;  and  further  that  the  prop- 
erty sought  in  this  proceeding  to  be  subjected  to  the  judg- 
ment was  acquired  by  the  defendant  subsequent  to  the  time 
when  the  obligation  upon  which  plaintiff's  judgment  was  based 
was  created.  The  amount  of  the  jui^ment  as  originally  en- 
tered was  $290.20,  with  coets. 

The  defeodants,  husband  and  wife,  say  that  at  the  time 
of  the  commencement  of  the  action  in  justice's  court,  they 
were,  and  are  now,  residents  of  Pottawattamie  county.  They 
pleaded  that  the  real  estate  now  attacked  was  their  homestead 
long  prior  tx)  the  rendition  of  the  judgment  which  is  the  basis 
of  this  suit,  and  baa  continuonsly  been  so  occupied  by  them. 
They  deny  that  any  judgment  was  entered  againat  them  by 
said  justice  of  the  peace,  or  that  the  transcript  of  any  judg- 
ment was  filed.  They  deny  that  any  notice  of  the  pendency 
of  that  suit  was  served  upon  them.  In  a  cross-petition  the 
averments  of  the  answer  are  substantially  repeated ;  that  the 
alleged  judgment  againat  them  waa  invalid,  being  in  excess  of 
the  jurisdiction  of  the  justice  of  the  peace ;  and  that  it  was 
void.     They  further  plead  that  the  record  of  the  justice  is 
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sjleot  as  to  necessary  atatements,  ther«  being  no  record  show- 
ing that  he  had  jurisdiction  either  of  the  parties  or  of  the 
Bubjeet-ioatter.  Affirmative  relief  is  a^ed.  The  district  court 
found  against  the  contention  of  the  defendants,  holding  that 
the  proof  showed  the  judgment  to  have  been  regularly  entered ; 
that  notice  was  served  and  returned  in  such  manner,  as  to 
give  jurisdiction  to  the  court ;  and  that  the  suit  was  based  on  a 
written  contract,  payable  in  Audubon,  Audubon  county,  and 
that  it  provided  for  jurisdiction  by  the  justice  of  the  peace. 
The  cross-petition  was  dismissed,  the  temporary  injunction  re- 
straining the  enforcement  of  the  judgment  was  dissolved,  and 
the  property  was  held  to  be  subject  to  the  lieu  of  the  judg- 
ment.   The  defendants  appeal. 

II.  The  transcript  of  the  judgment  entered  by  the  justice 
of  the  peace  was  properly  entitled,  reciting  the  nature  and 
amount  of  plaintiff's  claim,  the  issuance  of  the  original  notice 
returnable  at  a  day  and  hour  fixed,  which  notice  was  delivered 
to  the  constable  for  service,  who  later  returned  it  with  bis 
return  thereon,  showing  that  he  served  it  on  the  defendants  in 
the  manner  required  by  law,  in  Council  Blufib,  Pottawattamie 
county.  The  record  further  rfiows  failure  to  appear  by  de- 
fendants, and  the  entry  of  a  default  and  judgment  against 
them.  It  is  claimed  by  the  appellants  that  the  jurisdictional 
facts  do  not  appear  of  record,  and  that  the  judgment  is  void. 

Directly  stated,  the  claim  of  appellants  as  to  this  branch 
of  the  case  is  that  the  record  must  show  that  he  had  jurisdic- 
tion as  to  the  amount  for  which  he  entered  judgment,  which 
was  in  excess  of  $100.  In  point,  and  control- 
ling as  to  this  branch  of  the  case,  is  Schiis- 
man  v.  Webber,  65  Iowa,  114,  in  which  this 
court  held  that,  if  consent  to  jurisdiction 
existed  and  was  shown  as  a  fact,  the  court  had  jurisdiction, 
and  the  judgment  would  be  valid  even  though  no  record  of 
the  fact  was  made. 

On  the  trial  of  this  ease  in  the  district  court,  the  original 
papers  havii^  been  shown  to  be  lost,  parol  evidence  was 


.  Jcancaa  or 
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amount :  con- 
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admitted  to  prove  the  provision  of  the  note  which  was  the 

basis  of  the  original  suit.     Under  a  proper 

tajuriediction:    showing  of  the  lost  instriimeat,  as  was  made 
parol  evidence.     ...  ,  „  mi 

111  thia  ease,  such  proof  was  competent.    That 

proof  showed  that  the  note  was  payable  at  Audubon,  Iowa,  and 

that  it  provided  for  jurisdiction  under  $300,    It  came  within 

the  requirements  of  Code,  section  4477,  and,  in  fact,  conferred 

jurisdiction  of  the  subject-matter  upon  the  justice  court. 

The  proof  as  to  the  place  of  payment  (Audubon)   also 

gave  jurisdiction  to  the  justice  where  the  action  was  brought, 

upon  proof  of  proper  service,  it  being  shown  that  Audubon 

3    BtuR  ■  juria-       ^  situated  in  Leroy  township,  the  contract 

of^rtocm-"*     by    its    terms   being   suable    at   that   place. 

*'"*■  Code,  section  3496;  Thompson  v.  Thompson, 

117  Iowa,  68.  The  transcript  filed  by  tlie  justice  of  the  peace 
and  the  judgment  upon  which  it  was  based  were  sufficiently 
broad,  containing,  as  we  have  noted,  all  matters  required  by 
Code,  section  4484,  to  be  included  in  the  docket  entries  of  the 
justice. 

III.  It  is  claimed  that  no  notice  of  the  pendency  of  the 
action  was,  in  fact,  served  upon  the  defendants,  and  that  the 
docket  entry  to  that  efEect  is  untrue.    If  not  true,  the  recita- 
tion of  the  fact  of  service  and  return  of  notice 
■  no«M iwryiS :   would  not  be  conclusive  nor  controlling,  and 

paro  ev  enci.  ^j^^  judgment  would  be  void.  Oerrish  v. 
Seat&n,  73  Iowa,  15,  and  parol  evidence  would  be  admissible 
to  show  the  fa«t  of  want  of  jurisdiction,  even  though  the  record 
recited  due  and  legal  service.  Xewcomb  v.  Dewey,  27  Iowa, 
381. 

When  such  issue  is  raised,  and  it  is  shown  that  the  orig- 
inal notice,  with  the  officer's  return,  is  lost,  parol  evidence  is 
admissible  to  prove  the  fact  of  service  and  return.  Bridges  v. 
Arnold,  37  Iowa,  223.  Under  the  issues  the  case  was  open 
to  proof  upon  that  point. 

Both  of  the  defendants  testified  that  the  officer,  John 
Norris,  called  at  their  home  in  Council  Bluffs  to  see  about  tJie 
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collection  of  the  note,  bat  say  that  he  served  no  papers  on 

Norris,  the  constable,  whcee  testimony 

taken   by   deposition,   testified   that   he 

■omptioD :  served  the  onzinal  notice  on  both  defendants 

CTldenee. 

in  Au^nat,  1896,  by  reading  the  same  to  them, 
and  by  delivering  copy,  and  that  he  went  to  Council  Bluffs 
especially  for  that  purpose.  He  also  testified  that  he  made  his 
return  on  the  back  of  the  notice,  and  returned  it  to  court. 
He  also  testified  over  objection  that  it  was  his  custom  always 
to  verify  the  service  when  made  outside  of  Audubon  county. 

The  record  of  the  justice  contained  a  sufficient  recital  of 
the  return  and  service  of  notice  by  the  constable.  Under  such 
facta  a  presumption  arises  in  favor  of  the  judgment  as  to  mat- 
ters being  based  upon  proper  service  of  notice.  23  Cyc.  1082 ; 
Code,  section  4648.  The  recitation  of  service  gives  to  the  judg- 
ment in  that  respect  the  strength  which  is  had  by  a  judgment 
of  a  court  of  general  or  superior  jurisdiction,  to  which  the 
presumption  of  regularity  arises,  and  which  can  only  be  over- 
come by  positive  proof.  23  Cyc.  1078.  The  trial  court  found 
that  the  original  notice  had  been  served.  We  think  under 
the  record  that  finding  had  ample  support. 

IV,  Giving  to  the  record  of  the  inferior  court  the  pre- 
e    »*■■-  return     sumption  to  which  it  is  entitled,  we  must  also 

prMompUon :      oouclude  that  the  claim  that  it  is  not  shown 
■"****'■  that  the  return  of  service  was  sworn  to  can- 

sot  be  upheld. 

The  service  was  made  outside  the  county  by  the  constable, 
and  his  return  required  verification.  He  gives  it  as  his  belief 
that  he  so  did.  That  fact,  however,  is  not  required  to  be  stated 
in  the  docket  of  the  justice,  and  its  recitation  of  due  return 
of  service  is  all  that  is  required  by  statute.  There  is  no  proof 
that  it  was  not  properly  returned,  and  the  presumption  which 
attaches  to  the  record  made  by  the  justice  must  prevail. 

V.  The  note  which  was  the  basis  of  the  judgment  was 
dated  March  1,  1904.    The  purchase  of  the  real  estate  by  the 
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appellants  was  Jnly  14,  1905,  and  from  that  time  they  occu- 
_   „  pied  it  as  their  homestead.    The  jm^tment  on 

iotec^en"''        ^^  °'**®  ^**  entered  September  7,  1896.    The 
debts.  property  was,  under  Code,  section  2976,  liable 

for  debts  antedating  its  purchase.  The  indebtedness  in  this 
ease  does  not  rest  npon  the  judgment,  but  upon  the  note,  of 
which  indebtedness  it  was  the  evidence,  and,  the  judgment 
being  valid,  the  exemption  would  not  apply. 

The  decree  of  the  trial  court  was  correct,  and  it  is — 
Affirmed. 

liADD,  C.  J.,  and  Debueb  and  Qatnos,  JJ.,  concur. 


ExoHANQE  Bank  of  JJLascub,  and  Edmonds  &  Londeboen, 
Appellants,  v.  J.  E.  Schultz,  Appellee. 

Negotiable  ImstromentB:  sighatubk:  pebsonal  liability :  fbaud  akd 
mistake;  KViDBNCE.  Where  &u  officer  of  a  corporation  eigns  his 
name  to  a  corporation  note  in  such  manner  aa  to  indicate  a  personal 
liability,  equity  will  not  relieve  him  from  such  liability,  except  upon 
a  clear  and  satisfactory  showing  of  a  mutual  miatake  in  failing  to 
sign  the  same  in  an  official  capacity,  or  that  the  mistake  was  alone 
that  of  the  officer  of  which  the  payee  took  a  fraudulent  advantage, 
or  that  the  signature  was  obtained  by  fraud  or  misrepresentation ; 
and  the  burden  of  showing  fraud  or  mistake  is  upon  the  part;  assert- 
ing the  same.  Evidence  reviewed  and  held  insufficient  to  establish 
fraud  or  mistake  in  signing  the  notes  in  question  so  as  to  create  a 
personal  liability. 

Appeal  from  Woodbury  District  Court. — Hon.  John  F. 
Oliver,  Judge. 

Wednesday,  October  21,  1914. 

Action  at  law  upon  five  promissory  notes,  executed  by  the 
Glendell  Dairy  Company,  by  Henry  0.  Harstad,  president, 
and  defendant  J.  E.  Schultz.    Defendant  pleaded  a  mutual 
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mistake  in  the  aigmng  of  the  notes,  in  that  his  sit^nature  waa 
appended  thereto,  not  for  the  pnrpose  of  assuming  a  personal 
liability,  but  for  and  on  behalf  of  the  dairy  company,  and  aa 
its  secretary;  and  he  asked  that  the  notes  be  reformed  so  aa 
to  express  this  intent  The  case  waa  transferred  to  the  equity 
docket  and  tried  to  the  court,  resulting  in  a  judgment  dis- 
missing the  petition  as  to  two  of  the  notes  and  plaintiff! 
appeal. — Reversed  and  Remanded. 

Sargent,  Strong  <£  Struble,  for  sppdlants. 

E,  J.  Stason,  for  appellee. 

Debheb,  J. — The  Exchange  Bank  is  a  partnership  doing 
buainess  under  that  name,  and  composed  of  plaintiffs  Edmonda 
&  Londergan.  The  Qlendell  Dairy  Company  waa  a  corpora- 
tion,  doing  business  under  that  name,  at  the  town  of  Marcus, 
and  at  the  time  material  to  our  inquiry  Henry  0.  Harstad  waa 
its  president  and  defendant  Schultz  was  its  secretary. 

Oh  the  19th  day  of  December,  1911  the  dairy  company 
and  defendant  Schultz  executed  and  delivered  to  plaintiff 
three  promissory  notea  for  the  aggregate  sum  of  $1,500,  and  on 
July  15,  1912,  they  executed  two  more  notes,  aggregating  the 
sum  of  $545.  Each  of  these  notes  was  signed:  "Glendell 
Dairy  Company,  by  Henry  O.  Harstad,  President.  J.  E. 
Scholtz."  This  action  is  upon  these  notes,  each  of  which  is 
due  and  unpaid.  Schultz  is  the  sole  defendant,  and  he  pleaded 
that  he  did  not  sign  the  notes  in  his  individual  capacity; 
that  while  he  signed  in  the  manner  indicated  it  waa  solely 
as  secretary  of  the  company,  and  to  bind  the  corporation  and 
no  one  else ;  that  be  waa  not  indebted  to  plaintiff  and  received 
no  consideration  for  signing  the  notes;  that  if  they,  aa  signed, 
impose  any  legal  liability  upon  him,  it  was  due  to  his  mis- 
take in  mgning  the  same  without  using  the  words  "by"  be- 
fore bis  name,  and  "secretary"  afterward;  and  that  the  fail- 
ure to  use  the  words  was  due  to  a  mutual  mistake  of  both 
payor  and  payee.    He  also  alleged : 
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That  the  plaintiff  by  their  atatemeots  and  represeatations 
and  by  the  statemeDt«  and  representations  of  the  said  Henry 
0.  Harstad,  the  president  of  the  Glendell  Dairy  Company,  he, 
the  defendant,  was  led  to  believe  that  hia  signatnre  was  to  be 
attached  to  the  said  notes  for  the  purpose  of  completing  the 
corporate  signature  on  account  of  the  fact  that  he  was  its 
secretary,  and  for  no  other  purpose;  that  he  attached  his 
signature  for  such  purpose  and  for  no  other,  and  if  the  plain- 
tiffs and  the  said  Harstad  sought  and  did  secure  his  signature 
to  the  said  notes  for  any  other  purpose,  it  was  with  the  inten- 
tion of  procuring  big  signature  by  fraud,  and  with  the  in- 
tention of  perpetrating  a  fraud  upon  him,  and  the  obligation 
he  incurred,  if  any,  is  fraudulent  and  void,  and  the  defendant 
is  not  bound  or  liable  in  any  manner  personally. 

The  notes  as  signed  by  their  terms  impose  a  personal  obli- 
gation on  Schultz,  and  to  escape  liability  he  must  show  by  the 
testimony  that  they  were  signed  by  him  as  they  now  appear, . 
through  a  mutual  mistake  of  the  parties,  or  that  the  payee 
obtained  his  signature  thereto  through  fraud  and  misrepresen- 
tation ;  the  burden  being  upon  defendant  to  show  the  mistake 
or  fraud  by  clear,  satisfactory,  and  couTineing  teatimony. 
Hunt  V.  Gray,  76  Iowa,  268. 

Again,  the  mistake  must  have  been  a  mutual  one,  or  of 
the  defendant  alone  coupled  with  such  fraud  on  the  part  of 
the  payees  in  taking  advantage  of  the  mistake,  as  in  equity  will 
relieve  him  of  responsibility  because  the  payees  knew  of  the 
mistake  on  the  part  of  the  maker,  and  fraudulently  took  ad- 
vantage thereof.    MarsluUl  v.  Westrope,  98  Iowa,  324. 

These  propositions  are  well  understood,  and  the  only  ques- 
tion in  the  case  is :  Has  defendant  proved  the  mistake  or  fraud 
pleaded  by  him!  The  trial  court  found  the  defendant  liable 
on  the  first  three  notes,  amounting  to  $1,500,  but  relieved  him 
from  liability  on  the  last  two,  and  plaintiffs  al(me  appeal.  As 
the  ease  is  triable  de  novo,  the  only  question  for  our  considera- 
tion is  the  correctness  of  the  finding  that  these  last  two  notes 
should  be  canceled,  either  because  of  mistake  or  fraud. 

The  issues  are  of  fact,  and  the  case  is  triable  anew  here. 
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80  we  most  take  the  testimODy  as  -vie  find  it  and  render  auch 
judgment  or  decree  as  the  trial  court  should  have  rendered. 

Defendant  testified  regarding  these  two  notes  substantially 
aa  follows: 

I  never  saw  Exhibits  D  and  E  since  I  signed  them.  I 
signed  them  on  the  date  they  were  drawn.  Mr.  Londei^an 
brought  the  fiUed  in  notes  to  Mr.  Harstad  and  I  for  our  signa- 
tures. I  went  with  Mr.  Londei^can  to  Mr.  Harstad's  house. 
They  were  the  notes  for  $272.50  each,  and  they  were  signed  at 
Mr.  Harstad's  house  in  Sioux  City.  Mr.  Harstad  signed  the 
notes  first  and  I  signed  them  afterwards.  I  was  at  the  house 
with  Mr,  Londergan  at  the  time  they  were  signed,  and  Mr. 
Londergan,  Harstad,  and  myself  were  present.  The  Glendell 
Dairy  Company's  name  to  these  notes  was  attached  by  Mr. 
Harstad.  I  saw  him  write  the  name.  After  that  he  signed  his 
own  name,  then  the  notes  were  passed  over  to  me  for  my  sig- 
nature, and  I  put  my  name  there  as  I  supposed  it  was  in  the 
capacity  of  the  office,  and  nothing  was  said  in  regard  to  sig- 
nature, how  it  should  be  signed,  or  what  way  it  should  be 
signed.  Not  a  word  was  said  by  Mr.  Harstad  or  Londergan 
as  t«  the  manner  in  which  I  should  attach  my  signature,  and 
nothing  was  said  by  either  of  them  as  to  my  signing  aa  surety. 
When  I  signed  these  notes,  I  did  not  intend  to  bind  myself 
personally.  I  intended  to  sign  as  an  officer  and  not  as  an 
individual.  .  .  .  None  of  this  money  represents  cash  bor- 
rowed and  put  on  deposit,  and  I  did  not  personally  receive  any 
portion  of  the  proceeds  of  the  notes,  and  no  demand  was  made 
on  me  for  the  payment  of  the  notes,  but  demand  had  been 
made  of  the  company.  .  .  .  With  regard  to  the  two  notes 
of  $272.50  each,  the  matter  was  talked  over  at  Mr.  Harstad's 
residence  by  Jlr.  Londergan,  myself,  and  Mr.  Harstad.  Mr. 
Londergan  came  to  the  office  of  the  Glendell  Dairy  Company, 
aud  said  he  wanted  the  matter  cleaned  up  in  some  way;  but 
there  was  nothing  said  about  the  notes  at  that  time.  Q.  At 
that  time,  he  wanted  you  and  the  company  to  pay  the  indebted- 
ness that  existed  against  the  company  to  Edmonds  &  Londer- 
gan, didn't  bet  A.  Yes,  sir.  Q.  That  is  what  he  was  after, 
was  the  payment  of  itt  A.  Yes,  sir.  Q.  What  did  you  say  to 
him  with  regard  to  the  ability  of  the  company  at  that  time  to 
payt  A.  I  told  him  we  would  go  and  see  Kir.  Harstad,  as  he 
had  the  run  of  the  business,  and  he  was  not  there,  and  we 
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would  go  up  to  his  house.  We  went  to  the  house  ahortly  after 
Qooii.    Mr.  Londergan  came  into  the  office  right  around  11 

0  'clock  and  stayed  there  perhaps  thirty  minutes,  and  he  fixed 
the  time  when  he  should,  come  back.  Mr.  Londergan  and  I 
went  to  Mr.  Harstad's  house  together.  Mr.  Harstad's  house 
was  on  the  west  side.  After  we  got  to  Mr.  Harstad's  house, 
Mr.  Londergan  was  talking  and  getting  this  book  account 
straightened  out,  and  finally  proposed  the  notes  as  I  under- 
stand. I  cannot  recall  the  words  used  about  wanting  me  to 
pay  it.  Q.  Did  he  ask  you  to  pay  itT  A.  Yes,  that  is  the 
idea,  that  he  would  like  to  get  his  money.  Q.  Wkat  was  said 
and  done  with  reference  to  the  signing  of  the  notes  at  that 
timef  A.  Nothing  said,  nothing  more  done;  only  the  notes 
were  signed  up  and  passed  over  to  me  for  my  signature.  Mr. 
Londergan  drew  the  notes  up  there.  The  notes  were  not  drawn 
up  at  our  ofBce,  and  both  of  the  notes  were  signed  by  Mr. 
Harstad  there  at  that  time.  Mr.  Harstad  signed  first  and  I 
afterwards.  I  saw  the  letters  which  came  from  the  Exchange 
Bank  of  Marcus,  relative  to  the  payment  of  these  notes.  There 
was  no  demand,  at  any  time,  ever  made  on  me  to  pay  the  notes 
until  the  c(»nmencement  of  this  suit.  No  one  bad  said  any- 
thing to  me  about  paying  the  notes  individually,  until  the  suit 
was  commenced.  .  .  .  The  notes  were  signed  by  me  and 
were  signed  on  the  bottom  of  the  notes,  a  legal  form,  and  were 
also  signed  on  the  back,  guaranteeing  payment.  The  notes, 
after  I  became  secretary,  I  signed  as  secretary,  and  this  note 
was  turned  over  and  I  wrote  my  name  on  the  back.  In  sign- 
ing these  notes,  A,  B,  C,  D,  and  E,  there  was  never  a  word 
mentioned  to  me  about  my  becoming  surety  on  them,  I  never 
knew  it  until  I  seen  the  first  notes  and  got  notice  in  court  that 
they  commenced  suit  against  me.  That  is  the  first  I  heard  they 
held  me  as  security  for  the  notes.  That  is  the  first  time  I 
knew  it.  The  firet  time  I  had  knowledge  that  they  were  holding 
me  for  these  notes  was  when  they  served  notice  of  this  suit. 

1  knew  they  held  me  liable  on  these  notes  at  the  time  Mr, 
Henderson  had  the  papers  and  called  me  up  one  day  that  was 
before  suit  was  brought. 

Harstad  testified  in  substance : 

I  brought  notes  to  Mr.  Schultz  to  sign.  I  wanted  him  to 
dgn  because  all  our  papers  were  signed  by  the  secretary  and 
president  of  the  company.    It  was  customary  for  us  to  have 
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the  papers  signed  by  the  president  and  secretary,  and  he  was 
secretary  at  that  time.  It  was  not  my  intention  for  him  to 
sign  80  as  to  bind  himself  personally.  I  first  saw  the  two 
notes  for  $272  when  Mr.  Londergan  brought  them  np  here. 
I  was  sick  at  that  time  and  signed  the  notes  up  here  on  the 
table.  Scholtz  was  here,  and  he  signed  them  at  the  same  time 
as  those.  The  intention  in  having  him  sign  his  name  was  to 
complete  the  corporate  signature.  At  that  time  he  was  secre- 
tary of  the  company.  It  was  not  the  intention  of  any  of  us, 
as  far  as  I  know,  to  have  him  become  personally  liable.  .  .  . 
We  did  not  seek  to  secure  the  signature  of  Mr.  Sehnltz  so  as 
to  make  him  personally  liable,  and  he  did  not  get  any  consid- 
eration for  signing  them,  but  only  a  part  of  the  stock  of  the 
Glendell  Dairy  Company. 

On  cross-examination  he  said : 

These  notes  for  $272.50  each,  marked  Exhibit  D  and  E, 
were  signed  right  here  on  this  table.  Mr.  Londei^an,  Mr. 
Sehnltz,  Mr.  Euby,  and  myself  were  present  when  these  notes 
were  signed.  Mr.  Schultz  was  out  there  with  the  rest  of  as, 
and  these  two  notes  were  signed  by  both  of  us.  Mr.  Londergan 
brought  the  notes  with  him.  They  were  drawn  up  when  he 
came  out  there.  He  wanted  me  to  pay  the  hill  these  notes  were 
given  for,  and  that  was  for  material  and  stuff  our  company 
had  purchased  at  Marcus.  I  told  him  I  didn't  have  the  money 
right  then  and  there,  but  I  said,  'I  will  try  and  dig  it  up,  part 
of  it,  as  soon  as  possible,'  and,  of  course,  I  was  lying  here  sick, 
and  the  money  got  very  tight  and  I  couldn't  take  that  up. 
When  he  was  out  here,  he  came  for  the  purpose  of  getting  us 
to  pay  these  hills.  We  had  some  talk  about  extending  them 
along  further.  He  said,  'You  can  pay  up  a  little  at  a  time  on 
them.'  I  think  it  was  in  June.  It  was  in  July,  1910.  The 
total  bin  was  $540,  and  I  told  him  we  could  not  pay  them,  but 
that  I  would  try  and  pay  half  of  it  in  ten  days  or  something 
like  that.  He  bad  the  notes  all  drawn  up  when  he  came  out 
there.  All  he  did  was  to  lay  them  down  in  front  of  us  and 
Mr.  Schultz  and  I  signed  them.  Mr.  Schultz  was  out  there 
and  signed  the  notes  there.  It  was  for  the  purpose  of  getting 
the  indebtedness  extended  along  so  we  could  pay  later  that 
we  gave  these  notes. 
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On  re-ezfuainatioi]  he  testified : 

Mr.  Edmonda  did  not  then  or  at  any  time  ask  me  to  have 
Mr.  Schultz  sign  the  notes  as  surety,  and  did  not  ask  me  to 
have  Mr.  Sehult2  sign  the  two  not^  of  $272  as  surety.  He 
or  the  plaintiff  did  not  at  any  time  ask  me  to  give  additional 
personal  security  ou  the  Olendell  Dairy  Company  notes.  The 
debt  for  which  the  $272  notes  was  given  had  been  incurred 
some  time  before,  and  Mr.  Scbultz  had  nothing  to  do  with  any 
of  that  indebtedness  personally. 

This  was  all  the  testimony  adduced  for  the  defendant. 
Plaintiff  introduced  the  following:  Londergan  testified,  in 
substance : 

I  can't  tell  exacUy  how  \oag  I  have  known  Mr.  Harstad, 
but  I  first  met  him  when  he  was  negotiating  for  the  purchase 
of  the  creamery  at  Marctia.  I  don't  think  he  carried  any 
account  with  our  bank  or  done  business  with  us  until  Decem- 
ber 19,  1911.  Before  that  date,  I  had  had  some  talk  with  Mr. 
Harstad  in  regard  to  his  placing  the  account  of  the  Glendell 
Dairy  Company  with  our  people.  This  was  perhaps  a  month 
or  longer  before  December  19,  1911.  After  that  conversation, 
we  investigated  the  financial  condition  of  the  Glendell  Dairy 
Company  and  the  defendant  Scfaultz.  We  took  it  up  in  differ- 
ent ways.  We  asked  R.  G,  Dun  or  Bradstreet,  I  don 't  remem- 
ber which,  for  a  statement  of  the  standing  of  the  company  at 
that  time.  We  also  investigated  the  matter  of  Mr.  Schultz's 
responsibility  at  about  that  time.  I  remember  of  Mr.  Har- 
stad's  being  in  Marcus  December  19,  1911,  and  negotiating  a 
loan  of  $3,200  and  $1,500  with  our  bank.  He  was  there  for 
the  purpose  of  cleaning  up  with  either  the  Citizens'  Bank  or 
the  First  National  Bank.  The  conversation  with  him,  as  near 
as  I  can  give  it,  when  he  came  there,  was  that  he  said  he  would 
like  to  change  the  account,  but  he  had  to  have  a  certain 
amount  of  money,  and  that  he  had  given  a  mortgage  on  the 
creamery  plant  to  the  bank  that  he  had  been  doing  business 
with  for  $4,200.  On  that,  $1,000  had  been  paid,  leaving  a 
balance  of  $3,200.  He  wanted  to  give  ns  that  as  a  part  of  the 
security.  He  wanted  to  give  us  a  mortgage  on  the  plant  as  it 
had  originally  been  given  before,  and  I  told  him  I  would  take 
a  mortgage  for  $3,200,  that  we  would  want  additional  security 
on  all  the  horses,  wagons,  and  haraess,  everjrthing  he  had  there 
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for  the  $3,200.  That  was  agreeable.  Then  he  came  to  talk 
about  $1,500,  and  I  told  him  that  the  only  way  I  would  loan 
him  the  money  would  be  for  him  to  make  three  notes.  He 
thought  he  could  put  it  in  smaller  payments  better  than 
larger  ones,  and  I  told  him  we  would  make  three  notes  of  $500 
each,  if  he  would  get  Mr.  Schultz  to  sign  them  individually. 
He  said  be  could  do  that.  ...  In  regard  to  the  three 
notes  for  $500  each,  it  is  my  recollection  that  Air.  Haratad 
gave  a  note  due  on  demand,  to  be  used  until  such  time  as  Mr. 
Harstad  took  the  notes  to  Sioux  City  to  have  them  signed  by 
Mr.  Schultz. 

Coart:  Did  be  tell  yon  he  would  have  Mr.  Schultz  sign 
them  individually t  A.  Yes,  sir;  he  did.  I  told  him,  when  we 
first  talked,  that  was  the  only  way  I  would  loan  the  money, 
and  he  said  he  could  have  that  done.  He  was  certain  Mr. 
Schults  would  do  it.  That  was  the  understanding  all  the  way 
through.  He  was  to  take  the  notes  to  Sioux  City  and  have  Mr. 
Schultz  sign  the  notes  individually,  and  return  them.  .  .  . 
I  prepared  the  three  notes  for  $500  each  at  Marcus.  They  are 
in  my  writing,  and  after  they  were  drawn  up  they  were  given 
to  Mr.  Harstad  and  returned  to  our  bank  in  the  course  of  mail, 
and  I  think  they  were  received  on  the  22d  of  December.  I 
talked  over  these  loans  and  the  matter  of  extending  credit  to 
the  Dairy  Company,  with  my  partner,  Mr.  Edmonds.  .  .  . 
Exhibits  D  and  E  were  drawn  up  by  me  and  the  Edmonds  & 
Londergan  named  in  them  as  payee  is  composed  of  myself  and 
I.  C.  Edmonds.  These  notes  were  given  for  a  book  account 
of  the  Edmonds  &  Londergan  Company  for  material  and  coal ; 
that  is,  building  material  and  coal  sold  to  the  Qlendell  Dairy 
Company  at  Marcus.  This  account  was  long  past  due  when 
these  notes  were  given.  These  notes  were  signed  in  Sioux 
City.  I  came  to  Sioux  City  for  the  purpose  of  cleaning  tiiis 
matter  up  and  went  to  the  Qlendell  Dairy  Company  on  or 
about  the  15th  day  of  July,  1912,  to  try  and  get  some  money 
and  settle  up  with  these  people  if  I  could.  On  this  account  and 
others  I  did  not  get  any  money.  I  talked  with  the  parties,  and 
my  first  talk  was  with  Mr.  Schultz  at  the  Qlendell  office.  The 
sabBtance  of  the  conversation  was  that  I  wanted  to  get  the 
money  if  I  could  get  it,  and  he  said  they  did  not  have  it  and 
could  not  supply  it  at  that  time.  I  wanted  to  get  some  notes 
so  that  we  could  get  it  cleaned  up,  if  they  could  get  it  in  that 
shape  so  that  we  could  get  it  ofl!  the  books  at  that  time.    He 
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said  he  did  not  see  how  they  could  pay  it  at  that  time.  They 
didn't  have  that  much  money,  or  something  to  that  effect,  and 
he  BDggested  a  little  more  time.  That  was  the  conversation  on 
the  atart.  The  notes  at  that  time  was  made  10  and  20  days, 
and  he  thought  they  could  pay  them  when  they  came  due. 
Mr.  Harstad  was  not  in  the  office,  and  his  signature  was  ob- 
tained at  his  house.  Mr.  Schultz  su^ested  that  we  go  to  the 
house  and  get  his  signature.  I  wanted  bir.  Schultz  to  go,  and 
he  said  he  did  not  have  time  and  suggested  that  Mr.  Ruby 
go,  and  as  a  result  of  that  conversation  Mr.  Ruby  and  I  went 
out  together.  When  we  reached  Mr.  Harstad 's,  I  told  him 
about  the  notes,  and  he  thought  they  could  not  pay  just  at  the 
time,  and  I  told  him  Mr.  Schnltz  would  like  to  have  him  sign 
the  notes,  and  he  did  ao.  Mr.  Ruby  and  myself  and  a  travel- 
ing man  were  present  at  the  time.  The  notes  were  signed 
there  at  that  time  by  Mr.  Harstad  in  the  manner  they  appear 
here.  The  notes  were  signed  by  Mr.  Schultz  in  the  Glendell 
o&ix  after  Mr.  Harstad  had  signed  them  for  the  company. 
After  they  had  been  signed  by  Mr.  Harstad,  Mr.  Ruby  and  I 
returned  to  the  city  in  a  milk  wagon  of  the  Glendell  Dairy 
Company.  Mr.  Schultz  was  not  at  Mr.  Harstad's  house  at 
the  time  Mr.  Harstad  signed  the  notes.  The  notes  were  signed 
at  Mr.  Harstad 's  honae  by  him  and  at  the  office  by  Mr.  Schultz. 
.  .  .  I  remember  the  occasion  of  Mr.  Edmonds,  Mr.  Schultz, 
and  myself  having  a  conversation  in  the  Jackson  Hotel  in 
Sioux  City  on  Stmday  night.  We  came  to  Sioux  City  that 
afternoon,  after  we  had  been  over  to  Kingsley  for  the  purpose 
of  seeing  Mr.  Schultz  with  reference  to  the  matter  of  these 
notes.  In  our  ccmversation  we  talked  about  the  appointment 
of  a  receiver  and  about  Mr.  Schultz 's  obligations  and  about 
the  amount  that  he  had  signed,  and  he  stated  that  if  he  had 
to  pay  all  the  notes  he  had  signed  he  would  get  after  Mr. 
Harsted.  We  also  talked  about  the  notes  that  he  had  signed 
for  the  First  National  Biank  of  Sioux  City  and  about  the 
amount  of  paper  that  be  had  signed  for  the  Olendell  Dairy 
Company.    He  stated  that  he  had  already  signed  too  much. 

Q.  Now,  Mr.  Londergan,  at  the  time  these  $272.50  notes 
were  taken,  being  the  notes  marked  Exhibits  D  and  E,  what 
was  said  with  reference  to  having  the  notes  signed  by  Mr. 
Schultz  individually,  ot  what  was  said  by  you  to  him  request- 
ing his  signature  to  these  notes  t  A.  He  wanted  to  go  np 
and  get  Mr.  Harstad's  ngnature,  and  when  he  ngned  them  he 
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Baid  he  woald  ^ga  them.  By  the  Court :  He  said  he  woald 
aign  themt  A.  Yes,  sir.  Q.  By  the  Court:  He  would  have  to 
do  that  if  he  wao  secretary  didn't  hel  By  Mr.  Stmble:  Not 
officially. 

There  was  nothing  said  with  reference  to  his  signing  as 
secretary  of  the  company,  and  he  said  nothing  to  me  with 
reference  to  signing  these  notes  as  secretary  of  the  company. 
I  did  not  understand  that  he  was  so  signing  them.  When  I 
received  the  notes  after  they  were  signed  by  Mr.  9chultz,  I 
understood  that  they  were,  what  they  purported  to  be  on  their 
face,  the  notes  of  the  Glendell  Dairy  Company  and  of  Mr.  J. 
£.  Schultz.  .  .  .  I  do  not  draw  all  the  notes,  but  I  think 
I  drew  these  notes  in  controversy.  Exhibits  A,  B,  and  C 
are  in  my  handwriting  and  they  are  on  our  regular  bank  form. 
The  body  of  the  notes  have  not  been  changed  from  what  they 
were  when  I  drew  them.  I  intended  when  I  drew  these  not^ 
that  they  should  be  edgned  by  the  different  parties.  I  do  not 
know  that  I  made  any  mistake  in  drawing  these  notes.  I  do 
not  know  that  I  made  any  mistake  when  I  drew  Exhibits  C 
and  F.  These  notes  are  just  as  they  were  written.  I  made 
them  just  as  I  make  other  notes.  ...  I  had  looked  up 
Mr.  Schultz's  financial  standing  at  the  time  with  the  First 
National  Bank  of  Sioux  City,  Iowa.  A  few  days  before  we 
made  out  these  papers,  I  was  down  in  Sionx  City  for  the 
purpose  of  asking  them  about  it  I  asked  tbem  if  tiiey  knew 
anything  about  this  man's  standing,  and  they  told  me  he  was 
all  right.  They  told  me  how  much  he  was  worth,  as  near  as 
they  could  get  it.  .  .  .  The  other  notes  for  $272.50  were 
signed  at  Mr.  Harstad's  residence  by  Mr.  Harstad.  I  then 
took  them  down  to  the  office  and  Mr.  Schultz  signed  them 
there.  I  told  Mr.  Harstad  that  Mr.  Schnltz  said  he  would 
sign  tbem.  He  had  told  me  that  he  would  sign  the  notes,  but 
wanted  me  to  go  to  Harstad  first.  I  did  not  ask  Mr.  Harstad 
to  sign  the  notes  so  as  to  become  personally  liable.  I  did  not 
tell  him  how  I  wanted  the  notes  signed.  I  simply  told  him 
that  Mr.  Scbnltz  wanted  him  to  sign  the  notes.  1  think  upon 
all  the  notes  I  did  not  indicate  to  him  the  way  I  wanted  him 
to  sign.  I  simply  handed  him  the  notes  with  the  understand- 
ing that  I  wanted  them  signed.  I  t<dd  him  that  Mr.  Scholtz 
wanted  him  to  sign  first,  ...  I  brought  the  $272.50  notes 
down  to  the  office  of  the  Glendell  Dairy  Company.  Mr.  Ruby 
and  their  driver  came  with  me.  Mr.  Sehultz  was  in  the  office. 
Vol.  167  Ia.— 10 
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I  do  not  remember  just  what  I  said  to  him.  I  brought  the 
notes  down  and  be  signed  tbem.  Before  I  went  to  Harstad'a, 
Mr.  Schultz  said  that  he  wanted  me  to  go  up  and  have  Mr. 
Haratad  sign  the  notes. 

By  the  Court:  What  made  you  think  when  you  came 
back  and  Schultz  signed  tbem,  what  made  you  tiiiak  or  con- 
clude that  he  was  taking  individual  responsibility,  or  that 
he  was  signing  them  in  any  other  way  than  for  the  Olendell 
Dairy  Company  t  A.  I  had  it  in  mind  all  the  time.  I  would 
not  accept  the  notes  at  that  time  without  his  signing  them 
individually,  I  do  not  know  that  I  told  him  exactly  that.  I 
would  not  accept  the  note  of  the  QlendcU  Dairy  Company 
without  Mr.  Schultz 's  individual  signature.  I  did  not  want 
to  extend  any  further  credit  to  the  Glendell  Dairy  Company. 
In  every  instance  that  I  took  notes  from  the  Glendell  Dairy 
Company,  I  wanted  Mr.  Schnltz's  individual  signature.  I 
took  notes  signed  by  the  Glendell  Dairy  Company,  H.  0. 
Harstad,  president,  when  they  were  secured.  I  do  not  remem- 
ber whether  I  took  any  others.  I  did  not  want  to  extend  any 
further  credit  to  the  Glendell  Dairy  Company  without  Mr. 
Schultz  being  personally  obligated. 

Another  disinterested  witness  testified : 

I  remember  bir.  Londei^an  being  in  the  office  of  the 
Glendell  Dairy  Company  some  time  in  July,  I  think,  or  at 
least  during  the  warm  weather.  I  remember  going  with  him 
to  the  home  of  Mr.  Harstad  in  Sioux  City.  I  went  with  Mr. 
Londergan  from  the  Glendell  Dairy  Company  office  to  Mr. 
Harstad 'b,  and  he  signed  the  notes.  I  do  not  remember  what 
the  amounts  were  or  the  dates.  I  do  not  remember  jnst  when 
that  was.  I  went  with  him  only  upon  one  occasion  when  any 
notes  were  signed  by  Mr,  Harstad.  If  I  remember  right,  Mr. 
Schultz,  at  this  time,  said  I  bad  better  go  with  him.  Mr. 
Londergan  had  been  in  the  office  in  the  morning.  I  don't 
know  if  he  was  there  when  we  were  speaking  about  it ;  I  think 
he  was  away  from  the  office  after  dinner.  I  don't  know 
anything  that  was  said  between  Mr.  Londergan  and  Mr. 
Schultz.  I  think  Mr.  Schultz  said,  »b  to  my  going  with 
Mr.  Londergan,  'You  had  better  go,'  and  I  said,  'Do  you 
mean  to  take  the  car  and  go  on  account  of  Londergan  being 
lamef  and  he  said  he  was,  and  'Ton  had  better  go  with  him,' 
and  so  we  went  and  took  a  street  car  there.    At  that  time, 
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there  were  some  notes  sisned  by  Mr.  Haistad.  How  many,  I 
do  not  know.  I  did  not  pay  any  attention  to  the  number  or 
amount  of  the  notes.  Air.  Schultz  was  not  present  at  the  time 
these  notes  were  signed  at  Mr.  Harstad's  bouse.  .  .  . 
After  these  notes  had  been  si^ed  by  Mr.  Harstad,  one  of  the 
wagons  came  by,  and  I  told  them  to  wait,  we  wouldn't  be 
there  very  long,  and  we  rode  down  in  the  Glendell  Dairy  Com- 
pany 'a  wagon.  Mr.  Londergan  then  returned  to  the  office  of 
the  Glendell  Dairy  Company,  I  don't  remember  whether  Mr. 
Sehaltz  was  at  the  office  when  we  reached  there.  I  did  not 
see  him  sign  any  notes  after  we  returned  from  Mr.  Harstad 's. 

Edmonds  testified  in  substance  as  follows: 

Mr.  Londergan  had  the  notes  Exhibits  D  and  E  for 
$272.50  signed.  I  had  nothing  to  do  with  that.  Prior  to  his 
coming  to  Sioux  City  upon  the  occasion  of  signing  Exhibits 
D  and  E,  we  had  had  some  couTersation  relative  to  the  secur- 
ing of  payment  of  this  money.  Mr.  Londergan  took  these 
two  notes  to  Sioux  City  to  have  them  signed  by  Mr.  Schultz 
individually.  Mr.  Londergan  and  I  bad  some  conversation 
with  Mr.  Schultz  in  the  Jackson  Hotel  on  the  Sunday  follow* 
ing  the  receivership  of  the  Glendell  Dairy  Company,  relative 
to  the  five  notes,  Exhibits  A  to  E,  inclusive.  We  talked  over 
the  affairs  of  the  Glendell  Dairy  Company  and  about  Mr. 
Schultz  having  signed  the  not«8.  I  asked  Mr.  Schultz  how 
much  he  had  already  signed,  and  he  said  be  bad  signed  too 
much.  He  said  he  had  signed  about  $8,000  with  the  First  Na- 
tional Bank,  and  we  talked  about  the  notes  that  we  had,  and 
he  said  that  if  he  was  bound  to  pay  those  that  he  would  have 
to  go  after  Mr.  Harstad. 

On  rebuttal  defendant  Schultz  testified : 

In  regard  to  the  $272.50  notes,  Mr.  Londergan  came  down 
some  time,  1  would  judge  about  the  first  week  of  July,  and 
asked  where  Mr,  Harstad  was.  I  told  him  he  was  up  at  the 
house  sick  and  that  he  would  not  be  down  that  day,  although 
he  had  been  in  the  habit  of  coming  down  every  day  or  two. 
He  wanted  to  know  how  he  could  see  him,  and  asked  me  if  I 
could  go  along  with  him.  I  told  him  I  would,  but  for  other 
engagements.  I  told  him  I  could  not  go,  and  asked  Mr.  Ruby 
to  go  with  him,  and  h«  did.    I  am  positive  there  were  no  notra 
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ezeented  fliat  day.  I  did  not  go  up  with  them.  They  came 
back  and  told  me  what  Harstad  had  said  and  what  they  had 
found  out.  Mr.  Londergan  came  back  at  the  time  the  $272 
notes  were  drawn.  He  asked  me  if  I  would  go  up  with  him. 
We  took  a  street  car  and  went  up  to  his  house.  Before  we 
went  up  there,  there  was  no  conversation  about  the  particular 
indebtedness  which  he  wanted  covered  by  these  notes.  Nothing, 
in  fact,  was  said  about  the  notes  while  we  were  going  up. 
After  we  got  there,  Mr.  Londergan  insisted  that  he  would  have 
the  money  for  that  account  and  said  he  was  needing  money 
at  this  time  of  the  year.  He  would  like  a  note  or  money  on 
that  bank  account,  and,  if  we  could  not  pay  the  account  that 
day,  he  wanted  to  know  if  we  would,  give  notes.  I  did  not  say 
anything.  Mr.  Harstad  said  he  would  give  them  10  and  20 
days.  Then  Mr.  Londergan  pulled  out  the  notes,  and  Mr. 
Harstad  asked  for  pen  and  ink,  and  Mrs.  Harstad  brought  it. 
The  notes  were  already  made  out,  .  .  .  There  was  noth- 
ing said  to  me,  wherever  the  notes  may  have  been  signed,  as 
to  signing  them;  they  were  simply  handed  over  to  me  for 
signature.  I  do  not  remember  signing  any  notes  at  the  ofBce 
of  the  company.  I  heard  the  conversation  at  the  Jackson 
Hotel.  The  oidy  thing  I  remember  particularly  having  been 
apoken  was  that  I  said  if  I  was  obliged  to  pay  those  notes  it 
wonld  be  hard  on  me  and  I  would  have  to  get  Mr.  Harstad. 
.  .  .  I  don't  recollect  distinctly  whether  there  was  any  talk 
in  the  Jackson  Hotel  about  me  being  personally  liable  on  these 
notes.  I  would  not  swear  that  there  was  no  such  conversation. 
.  .  .  Q.  Then  you  are  not  sure  but  what  you  did  sign  these 
$272  and  $500  notes  at  your  office  f  A.  I  am  not  so  sure,  but 
it  was  in  my  mind  that  I  signed  them  there.  Whether  I  did  or 
not,  I  could  not  say.  I  know  the  deal  was  made  right  there  in 
Mr.  Harstad's  presence  and  my  own  and  the  three  of  us. 
.  .  .  Q.  Now,  here  is  this  note  Ex  1,  for  $220,  I  notice  you 
sign  that  as  secretary  of  the  company,  and  that  was  made  some 
six  or  seven  months  before  these  $272  notes  were  made.  I 
notice  you  signed  the  $272  notes  with  your  individual  name 
without  designating  your  office  or  title  in  the  dairy  company. 
Did  yon  write  that  'Sec'  on  Ex.  It  A.  Tea,  dr.  By  the 
Court !  Well,  you  knew  then  it  was  necessary  for  you  to  sign 
it  as  secretaiy  T  A.  Well,  I  did  not  suppose  it  had  any  bearing 
to  speak  of.  By  the  Court:  What  I  cannot  understand  is 
why  you  should  sign  that  as  secretary  and  then  afterwards 
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sign  these  just  as  ao  indi-ridiuil}  A.  Well,  I  had  probably 
overlooked  it;  some  one  got  my  attention,  you  know.  By  the 
Court:  But  you  knew  if  you  signed  it  as  an  individual  you 
would  be  responsible  on  the  face  of  the  notet  A.  I  did  not 
know  it.  By  the  Court :  Then  why  add  secretary  to  this  sig- 
nature! A.  Because  there  is  no  one  else  to  add,  that  is  why  I 
put  secretary ;  I  knew  it  because  it  slipped  my  mind.  I  don't 
think  it  was  important  to  have  secretary  on  these  otiier  notes 
back  of  my  name.  By  the  Court :  Did  you  give  aay  other  notes 
upon  which  you  were  responsible  to  other  people!  A.  No,  sir, 
Q.  Or  any  banks  here!  A.  Well,  I  have  got  notes  at  banks, 
Mr,  Harstad  and  I.  Ordinarily  we  used  a  rubber  stencil  to 
sign  the  company's  name.  That  stencil  provides  a  line  for  the 
president  to  sign.  I  have  the  stencil  with  me.  It  is  the  same 
as  was  used  in  signing  Exhibit  A.  I  stamped  the  stencil  on 
Exhibit  1.  I  don't  know  whether  the  company  has  two  differ- 
ent stamps.  I  got  the  stamp  that  was  used  in  signing  Exhibit 
1  in  the  office  of  the  company.  I  got  the  stamp  that  was  need 
in  signing  Exhibit  A  out  of  the  office  yesterday  or  the  day 
before.  I  don't  know  how  long  it  has  been  at  the  <^ce.  The 
only  purpose  that  I  know  these  stamps  have  been  used  for  Is 
the  signing  of  notes. 


This  is  the  entire  testimony  in  the  case,  and  it  is  manifest, 
we  think,  that  it  fails  to  establish  either  fraud  or  mistake  in 
the  signing  of  the  two  $272  notes.  Certainly  it  is  not  of  that 
clear  and  satisfactory  nature  which  the  law  requires.  There 
is  no  testimony  whatever  of  a  mutual  mistake,  and  an  entire 
absence  of  evidence  showing  that  plaintiffs  intentionally  and 
knowingly  took  advantage  of  any  mistake  made  by  Schultz 
regarding  his  legal  liability  on  the  notes  as  signed.  At  best, 
Schultz  was  simply  mistaken  as  to  the  legal  effect  of  his  sig- 
nature ;  but  there  is  no  showing  that  the  payees  understood  he 
was  to  sign  in  a  representative  character.  Indeed,  the  con- 
trary appears. 

Moreover,  there  is  no  testimony,  as  we  view  it,  that  plain- 
tiffs knowingly,  intentionally,  or  fraudulently  took  any  advan- 
tage of  Schultz 's  mistake  as  to  individual  legal  liability.  There 
should  have  been  a  jud^ent  on  alt  the  notes  against  the 
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defendant,  and  the  decree  and  judgment  must  be  reversed  and 
the  case  remanded  for  a  judgment  in  harmony  with  this 
opinion. 

Reversed  and  Remanded. 

Ladd,  C.  J.,  and  Gaynor  and  Withbow,  JJ.,  coacorring. 


In  re  Estate  of  Phillip  Feldner,  Deceased. 

Cabl  Henet  Feldner,  Appellee,  v.  Anna  P.  Feldnqi,  Admin- 
istratrix of  the  Estate  of  Phillip  Feldner,  Deceased,  Ap- 
pellant. 

Eatataa  of  decedenU:  final  snTLxuxNT:  ketbial:  btatdtis.  The 
statute  providing  that  where  judgment  haa  been  entered  upon  defatdt 
against  a  defendant  served  bj  publication  onlj,  he  may  move  to 
have  the  action  retried  at  anj  time  within  two  years,  applies  only 
U>  civil  or  special  actions  and  not  to  orders  in  probate,  either  upon 
final  or  interlocutory  reports.  In  the  latter  case  whatever  the  manner 
of  service  a  party  interested  in  the  final  settlement  of  an  adminis- 
trator or  executor  must  attack  the  settlement  within  three  months, 
unless  there  is  a  mistake  justifying  equitable  proceedings.  The 
notice  required  to  be  given  of  the  final  settlement  of  an  adminis- 
trator or  executor  is  not  exacted  for  the  purpose  of  meeting  any 
constitutional  requirement,  but  is  a  matt«r  of  favor  only,  althoagh 
it  wonld  be  error  to  approve  a  final  report  without  the  noticsL 

Appeal  from  Woodbury  District  Court. — Hon.  John  P. 
Oliver,  Judge. 

Wednesday,  Octobe»  21,  1914. 

Appeal  from  an  order  granting  a  rehearing  or  a  new  trial 
npon  the  report  of  an  administratrix,  who  gave  notice  of  the 
hearing  of  her  final  report  by  publication  only. — Rever$ed  and 
Remanded. 

A.  Tan  Wagenen  and  Thos.  P.  Cleary,  for  appellant. 

0.  D.  Nickle,  for  appellee. 
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Deehix,  J. — Anna  P.  Feldner  waa  appointed  administra- 
trix  with  will  annexed  of  the  estate  of  Phillip  Peldner,  de- 
ceased, and  proceeded  to  administer  upon  the  estate.  During 
the  course  of  admiuistratioD,  she,  upon  due  notice  of  parties 
interested,  obtained  a  decree  of  court  construing  the  will  of 
the  deceased,  and  acted  upon  that  construction  in  the  per- 
formance of  her  trust.  On  June  24,  1912,  she  filed  a  final 
report  and  asked  an  order  of  the  court  fixing  the  notice  that 
should  be  given,  and  pursuant  to  her  request  the  court  ordered 
that  the  time  for  hearing  be  September  3,  1912,  and  that  she 
give  notice  to  all  the  heirs,  including  appellee  herein,  by 
pablication  in  a  newspaper  of  the  county  (naming  it)  for  two 
coDseeutire  weeb.  This  notice  was  given  and  proof  of  service 
duly  filed.  None  of  the  parties  appeared  on  the  time  so  fixed, 
and  the  matter  waa  passed  until  February  13,  1913,  when  it 
came  on  for  hearing  before  the  court,  and  the  report  was 
approved  and  the  administratrix  discharged,  and  her  bonds- 
men were  released.  On  September  15,  1913,  Carl  H.  Feldner, 
appellee  herein,  filed  a  motion  for  a  new  trial  upon  the  report, 
baaing  his  right  thereto  on  the  thought  that  as  the  notice  of  the 
hearing  was  by  publication  only,  he  was  entitled  to  such  new 
trial  at  any  time  within  two  years.  He  alleged  that  he  had  a 
just  and  valid  defense  to  the  said  report  as  filed,  without 
indicating  what  the  "defense"  was.  This  motion  was 
sustained,  and  the  administratrix  appeals. 

Appellee  seeks  to  sustain  the  order  upon  sections  3796  and 
3438  of  the  Code,  which  read  as  follows : 

Sec.  3796.  When  a  judgment  has  been  rendered  against 
a  defendant  or  defendants,  served  by  publication  only,  and 
who  do  not  appear,  such  defendants,  or  any  one  or  more  of 
them,  or  any  person  legally  representing  him  or  them,  may, 
at  any  time  within  two  years  after  the  rendition  of  the  judg- 
ment, appear  in  court  and  move  to  have  the  action  retried, 
and,  secnri^  for  the  costs  being  given,  they  shall  be  permitted 
to  make  defense ;  and  thereupon  the  action  shall  be  retried  as 
to  such  defendants  as  if  there  had  been  no  judgment ;  and  upon 
the  new  trial  the  court  may  confirm  the  former  judgment,  (ff 
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may  modify  or  set  it  aside,  and  may  order  the  plaintiff  to  re- 
store any  money  of  anch  defendant  paid  to  him  tinder  it  and 
yet  remaining  in  his  possession,  and  pay  to  the  defendant  the 
value  of  any  property  which  may  have  been  taken  in  attach- 
ment in  the  action  or  under  the  judgment,  and  not  restored. 

Sec.  3438.  The  provisions  of  this  Code  concerning  the 
prosecution  of  a  civil  action  apply  to  both  ordinary  and  equi- 
table proceedings  unless  the  contrary  appears,  and  shall  be 
followed  in  special  actions  not  otherwise  regulated,  so  far  as 
applicable. 

It  is  manifest,  we  think,  that  these  sections  have  reference 
only  to  what  the  Code  denominates  civil  actions,  or  special 
actions,  and  not  to  orders  in  probate,  upon  either  final  or 
interlocutory  reports.  No  notice  of  the  filing  of  either  of 
these  reports  is  necessary  to  meet  any  constitutional  require- 
ment, as  the  parties  in  interest  are  presumptively  present  or 
properly  represented,  either  by  the  court  or  the  administra- 
trix, and  the  notice  required  by  section  3422  of  the  Code  is 
a  matter  of  favor  only.  Of  course,  if  not  given  as  required, 
it  is  error  to  approve  the  final  report ;  but  this  fact  does  not 
in  any  manner  affect  the  rule  just  announced,  Moreover, 
the  Code  expressly  provides  that : 

Service  as  above  shall  be  as  effectual  as  if  personally 
made,  and  actions  and  proceedings  may  be  commenced  and 
prosecuted  in  all  respects  as  if  such  notices  or  orders  had  been 
personally  served.    Code,  section  3404. 

And  sections  3398,  3399,  and  3400  read  as  follows ; 

Sec.  339B.  Mistakes  in  settlements  may  be  corrected  in 
the  probate  court  at  any  time  before  his  final  settlement  and 
discharge,  and  after  that  time  by  equitable  proceedings,  on 
showing  sueh  grounds  as  will  justify  the  interference  of  the 
court. 

Sec.  3399.  Any  person  interested  in  the  estate  may  at- 
tend upon  the  settlement  of  his  accotuts  and  contest  the  same. 
Accounts  settled  in  the  absence  of  any  person  adversely  inter- 
ested and  without  notice  to  him,  may  be  opened  within  three 
months  on  his  application. 
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Sec.  3400.  Upon  final  settlement,  an  order  shall  be  en- 
tered discbar^g  him  from  further  duties  and  responsibilities. 

These  sections  clearly  indicate  that  service  by  publication 
is  of  the  same  force  and  effect  as  personal  service,  and  that, 
even  where  there  is  no  notice  of  the  hearing,  one  interested 
must  attack  the  final  settlement  within  three  months.  This  ia 
not  an  equitable  proceeding  to  correct  a  mistake  in  the  final 
settlement ;  hence  section  3398  does  not  apply.  Section  3400 
states  the  effect  of  a  final  order  of  discharge. 

Manifestly  the  Legislature  did  not  intend  that  all  orders 
dischai^iDg  an  administrator  upon  service  by  publication  only 
should  be  subject  to  review  at  any  time  within  two  years  as 
a  matter  of  absolute  right.  To  so  hold  would  render  all  titles 
based  upon  an  order  of  discharge  hazardous  at  all  times  within 
two  years  from  the  entry  of  the  order.  We  find  no  deciuons 
justifying  such  a  holding.  The  nearest  approach  to  one  is 
cited  by  appellee;  it  being  Huston  v.  Buston,  29  Iowa,  347. 
But  that  was  a  proceeding  where  notice  of  some  form  waa 
required  to  meet  constitutional  requirements. 

It  will  be  observed  that  the  notice  of  the  hearing  of  an 
administrator's  report  is  to  be  given,  no  matter  whether  the 
parties  in  interest  be  residents  or  nonresidents.  It  does  not 
appear  whether  the  movant  herein  was  a  resident  or  a  non- 
resident, or  whether  such  a  notice  was  of  necessity  by  publica- 
tion because  no  other  could  be  given.  We  point  to  this  fact, 
not  as  a  conclusive,  but  as  a  good  reason  for  holding  that  the 
statutes  relied  upon  by  appellee  do  not  apply.  If  the  rule 
be  as  he  contends,  and  a  party  in  interest  be  a  resident  and 
have  actual  notice  from  the  publication,  still  he  is  not  bound 
to  act,  for  he  has  the  absolute  right  to  a  new  trial  at  any  time 
within  two  years.  Surely  this  is  not  the  law.  Our  conclusions 
find  support  in  QUruth  v.  GUrutk,  20  Iowa,  225 ;  Whitcomb  v. 
WhUcomb,  46  Iowa,  437 ;  Van  Aken  v.  Coldren,  80  Iowa,  254. 
The  sections  relied  upon  by  appellee  have  reference  primarily 
to  actions  in  rem.   GUrutk  v.  OUruth,  supra.   Even  if  defend- 
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ant,  in  an  ordinary  action,  be  a  nonresident,  the  statutes  relied 
upon  by  appellee  do  not  apply,  if  he  be  served  personally 
withoat  the  state.    Clark  v.  TvU,  113  Iowa,  143. 

The  trial  court  was  in  error  in  sustaining  the  motion,  and 
its  order  must  be,  and  it  is,  reversed,  and  the  cause  remanded 
for  one  in  harmony  with  this  opinion. 

Reversed  and  Remanded. 

Ladd,  C.  J.,  and  Qixsoa  and  Withbow,  JJ,,  concur. 


Db.  J.  H.  Qdthbig,  Appellant,  v.  John  McMubbbn,  Appellee. 

Municipal  corporatloiu:  sidewalks;  owmesship  or  uatebuls- 
1  Upon  the  conatruetion  at  a.  aidewEilk  by  an  abutting  property  owner 
the  material  laid  in  the  walk  does  not  becon^e  the  property  of 
the  municipality}  and  even  though  tbe  city  rejects  the  wa]b  because 
not  laid  at  grade  and  orders  its  removal  for  tliat  reason,  which  the 
owner  neglected  to  do,  a  contractor  employed  by  the  city  to  con- 
struct a  new  walk  would  have  no  right  to  appropriate  the  material  in 
the  old  walk,  though  his  contract  with  the  city  authorized  him  to 
use  it;  as  no  agreement  between  the  contractor  and  the  city  could 
aSect  the  rights  of  the  owner  of  the  material. 


FiXtnreB:     sight  or  beuoval.     One  who  places  even  a  fixture  upon  the 
2     property  of  another  under  a  good  faith  belief  in  his  right  to  do 
so,  may  remove  the  same  upon  discovering  his  mistake,  if  it  can 
be  done  without  injury  to  the  property  of  the  other. 

Appeal  from  Jones  District  Court. — Hon.  Mnrfj  P,  Smith, 
Judge. 

Wednesday,  Octobbb  21,  1914. 

This  is  an  action  to  recover  the  value  of  certain  material 
used  by  tbe  plaintiff  in  constructing  a  sidewalk  in  front  of 
his  premises  which  was  ordered  removed  by  the  eity  council 
and  a  new  walk  placed  in  its  stead.  The  material  from  the 
original  walk  having  been  removed,  the  party  who  constructed 
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the  new  walk,  under  an  agreement  with  the  city  that  he  might 
use  such  of  the  old  material  as  he  found  suitable,  not  having 
found  any  of  it  suitable,  appropriated  the  same  to  his  own 
use  by  selling  the  same  to  the  defendant,  who  had  full  knowl- 
edge of  all  the  rights  of  the  parties  in  the  premises.  Judg- 
ment  for  the  defendant.    Plaintiff  appeals. — Reversed. 

Welch  d  Welck,  for  appellant. 

B.  M.  Corbit,  for  appellee. 

Gatnoe,  J.— In  July  or  August,  1910,  the  plaintiff  built 
a  cement  sidewalk  on  two  sides  of  his  property.  The  walk  was 
constructed  of  cement  and  sand  blocks  four  feet  square.  This 
walk  was  built  by  the  plaintiff  on  his  own  motion.  After 
the  walk  was  built,  and  about  the  3d  day  of  August,  the  city 
council  of  Wyoming,  Iowa,  passed  an  ordinance  requiring  a 
walk  to  be  laid  at  the  place  where  plaintiff  had  previously 
laid  his  walk  and  at  a  different  grade  from  that  on  which 
plaintiff  had  built.  Before,  however,  attempting  the  construc- 
tion of  the  new  walk,  the  plaintiff  wa?  notified  to  take  up  and 
change  the  walk  as  laid  down  by  him.  This  he  failed  to  do. 
Afterwards  the  town  entered  into  a  contract  with  one  Grind- 
rod  to  put  in  the  new  walk,  and  in  this  contract  with  Grindrod 
it  was  provided  that  the  material  and  blocks,  heretofore  used 
by  the  plaintiff  in  the  construction  of  the  walk,  should  be 
taken  up,  and,  so  far  as  suitable,  used  in  the  building  of  the 
new  walk.  Grindrod  undertook  the  building  of  this  new 
walk,  and  in  doing  so  removed  all  the  blocks  placed  in  the 
walk  previously  built  by  the  plaintiff,  and  found  none  of 
them  suitable  to  be  relaid.  After  the  blocks  were  removed 
they  were  pUed  up  along  the  street,  and  were  left  there  for 
some  time,  and  while  the  new  walk  was  being  put  in.  There- 
after Grindrod,  assuming  to  be  the  owner  of  these  blocks,  sold 
them  to  defendant,  and  this  action  is  brought  to  recover  the 
value  of  the  blocks  so  claimed  to  have  been  converted. 
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The  only  provision  in  the  contract  under  which  Grindrod 
claimed  the  right  to  the  blocks  is  the  provision  to  the  effect 
that  the  old  blocks  might  be  used,  so  far  as  suitable,  in  the 
constmction  of  the  new  sidewalk.  He  claims  that  bis  bid  was 
made  with  reference  to  the.  use  of  these  old  blocks,  and  he 
aaaumes  that,  because  he  did  not  use  them,  be  became  entitled 
to  them,  and  upon  that  aasamption,  sold  them  to  the  defend- 
ant. It  appears  that  defendant  was  then  a  member  of  the 
city  council,  and  had  &  full  understanding  of  the  facts  herein 
related.  It  also  appears  that  the  plaintiff  notified  Qrindrod 
not  to  dispose  of  the  blocks,  and  also  notified  McMurren  that 
he  claimed  to  be  the  owner  of  the  blocks,  and  that  he  should 
not  remove  them.  Upon  these  facts  the  cause  was  tried  to  a 
jury.  At  the  conclusion  of  all  the  testimony,  the  court  in- 
structed the  jury  to  return  a  verdict  for  the  defendant. 

It  appears  that  the  sidewalk,  laid  by  the  plaintiff,  was  not 

at  grade,  and  for  that  reason  was  rejected  by  the  town,  and 

its  removal  ordered.     It  appears  that  the  plaintiff  failed  to 

remove  it;  that  thereupon  the  defendant  em- 

•  _-?^l^'^.';... .    ployed  one  Grindrod  to  remove  it,  and  the 


ownerahip' of  blocks  wcre  accordingly  removed,  the  sidewalk 
reduced  to  grade,  and  a  new  walk  built,  in  ac- 
cordance with  the  ordinance  of  the  town,  at  the  plaCe  where 
the  old  walk  was  laid.  The  question  is,  Did  the  town  become 
the  owner  of  these  blocks  immediately  upon  their  being  placed 
by  the  plaintiff  in  position  on  the  street  to  be  used  as  a  public 
sidewalk  t  In  answering  this  question  it  must  be  borne  in 
mind  that  these  blocks  were  the  property  of  the  plaintiff  at 
the  time  he  laid  them  upon  the  street  for  use  by  the  general 
public;  that  be  placed  them  there  in  good  faith,  but  not  on  the 
grade  fixed  by  the  ordinance  of  the  town ;  that,  immediately 
upon  the  town 's  discovering  the  walk  in  its  then  position,  it 
repudiated  the  act  of  the  plaintiff  in  placing  these  blocks 
there,  and  ordered  him  to  remove  them.  If  he  had  removed 
them  in  obedience  to  the  order  of  the  city,  is  there  any  ques- 
tion  that  the  blocks  would  remain  his  property  t     The  ci^, 
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acting  for  the  public,  had  refused  to  accept  the  walk,  and  had 
repudiated  his  hgtit  to  huild  the  walk  aa  then  built  and 
maintained  by  him.  The  city  paid  nothing  for  the  walk,  con- 
tribated  nothing  to  the  building  of  the  walk,  assumed  do 
jarisdiction  over  the  walk,  repudiated  it,  and  ordered  it  re> 
moved  at  once.  They  were  unquestionably,  then,  the  property 
of  the  plaintiff,  and  continued  to  he  the  property  of  the  plain- 
tiff, and  no  contract  or  agreement  between  the  city  and  Grind- 
rod  could  affect  that  ownership.  Nor  did  the  city  attempt  to 
convey  to  Qrindrod  any  property  in  these  blocks.  Qrindrod 
was  employed  to  lay  a  new  walk,  permission  given  only  to  use 
Buch  of  the  old  blocks  as  he  deemed  suitable  in  building  the 
new  walk.  This  gave  him  no  right,  under  any  construction 
of  the  agreement,  to  appropriate  the  blocks  to  his  individual 
use.  It  gave  him  no  property  in  the  blocks,  and  he  conveyed 
none  to  the  defendant  Defendant  had  full  knowledge  of  all 
the  rights  of  the  parties  in  this  walk  at  the  time  he  made  his 
purchase. 

It  is  unquestionably  the  law  that  one  who  places  even  a 

fixture  on  the  property  of  another,  under  mistake  as  to  his 

right  to  do  so,  where  he  acts  in  good  faith, 

rUhT'of  te-       may,  upon  discovering  his  mistake,  reclaim  his 

property  where  it  can  be  done  without  injury 

to  the  property  of  the  other.    See  Snouffer  &  Ford  v.  City  of 

Tipton,  161  Iowa,  223,  and  eases  therein  cited. 

"We  think  the  court  erred  in  directing  a  verdict  for  the 
defendant,  and  the  case  is  therefore — Reversed. 

Ladd,  C.  J.,  and  Deemeb  and  WrrHBOW,  JJ.,  concur. 


John  Howard,  Plaintiff,  and  Appellee,  v.  E.  G.  Dickinson 
&  Cowp  Dickinson,  Defendants  and  Appellants. 

OontracU:      construction:      action    fob   pwcz;      vebdiot:      ettbct. 

1     Where  Ibe  contention,  of  the  parties  involvea  the  terms  of  ao  oral 

contract,  and  there  is  evidence  in  sapport  of  both  conteutioiia,  tho 
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isBoe  la  for  the  jnr?;  snd  where  plaiatiff  alleged  the  contract  to  be 
that  defendant  wai  to  furnish  the  m&tsrial,  board  plaintiff  and  hla 
help  #hile  employed  in  digging  irells  for  defendant,  and  that  he 
was  to  pay  a  certain  price  per  foot  for  the  work,  regardless  of 
whether  plaintiff  was  successful  in  completing  and  connecting  the 
wdls  by  means  of  pipes  with  defendant's  main  well,  because  of  rocli 
or  other  impediment  in  the  soil,  and  defendant  claimed  that  plaintiff 
wttf  to  complete  and  connect  the  wells  with  his  main  well  and  thus 
increase  his  water  supply,  but  that  he  had  failed  to  do  bo  and  had 
abandoned  the  work,  a  finding  that  plaintiff  was  entitled  to  recover 
npon  the  contract  was  of  necessity  a  finding  that  plaintiff  had  per^ 
formed  the  contract  as  he  alleged  it  to  be. 


ma:  uxasube  or  damages:  quantuu  meruit:  instruction.  The 
inBtruction  in  this  ease  that  if  plaintiff  abandoned  the  work  before 
its  completion  he  could  not  recover,  unless  defendant  was  using  sod 
receiving  benefit  from  the  work,  was  not  erroneous  because  permitting 
recover;  upon  quantum  meruit  for  which  no  basis  was  laid  in  the 
pleadings;  as  the  jury  could  not  have  nndeiatood  it  to  authorize 
recovery  except  for  the  contract  price. 

me:  inbtbiictionb:  conformity  with  issues-  Where  the  court  in 
an  instruction  and  in  stating  the  issues  made  the  plaintiff  'e  right  of 
recovery  depend  npon  performance  of  the  work  for  the  purpose  for 
which  it  was  intended,  which  was  conceded  to  be  the  connection  of 
the  wells  in  question,  the  Jury  was  not  misled  by  a  failure  to  more 
definitely  state  the  ultimate  purpose  to  be  attained. 

me.  As  the  court  told  the  jury  that  the  work  must  have  been  done  in 
a  workmanlike  manner  and  for  the  purpose  intended  to  authorize 
recovery,  failure  to  more  definitely  state  the  manner  in  which  it  must 
be   done,   its   purpose   being   conceded   by   both   parties,   was   not 


Iiutractloiia:    ouauuatical  conbtbuction.   Where  an  instruction  stated 
6     the  rights  and  duties  of  the  plaintiff  immediately  preceding  the  nae 
of  a  personal  pronoun  which  could  only  by  proper  application  refer 
to  plaintiff,  error  cannot  be  predicated  upon  the  grammatical  con- 
struction, although  both  parties  were  referred  to  in  the  instruction. 

Oontncts:  instructions:  conpormitt  witr  iseces:  pbejiidice.  In 
6  this  action  for  the  price  of  wells  dug  for  the  purpose  of  connecting 
the  same  with  defendant's  main  well  and  thus  increasing  his  supply 
of  water,  an  instruction  that  if  plaintiff  had  proved  the  contract 
as  claimed  by  him  he  could  recover,  but  |il  any  part  of  the  work 
was  not  done  in  workmanlike  manner  then  there  should  be  deducted 
from  the  contract  any  damage  resulting  to  defendant  as  shown  bj 
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the  nideace,  but  if  not  bo  ebowu  no  deduction  sliould  be  nwdeJ  was 
but  B^Borrelativa  statement  of  tlie  righta  of  the  parties  sn^was 
Dot  prejiidiciali  although  no  such  iasne  was  apaciflcallj  pleaded. 

Appeai  from  Dav«  District  Court. — Hon. -P.  M.  Hunteb, 
jQdge. 

Wednesday,  Octobee  21, 1914. 

AcTFiON  on  s  contract  for  digging  Wells.    From  a  verdict 
and  judgment  for  plaintiff,  the  defendants  appeal. — Affirmed, 

Payne  <£  Qoodson  and  C.  W.  Bamaeyer,  for  appellants. 

E.  Bomwtffer,  for  appellee. 

WrrHBOW,  J. — I.  Plaintiff's  suit  is  baaed  upon  an  oral 
contract  entered  into  between  himself  and  defendants,  under 
which,  as  is  alleged  by  him,  the  defendants  being  desirous  of 
strengthening  the  flow  of  their  barnyard  well 
coiw^cSon:      on  their  farm  by  connecting  other  wells  by 
Terdict:  '  underground  pipes,  they  employed  the  plain- 

tiff to  undertake  such  work  by  building  and 
dieting  new  wella  towards  a  well  in  a  pasture  six  hundred  and 
thirty  feet  distant.  It  is  alleged  that  it  was  agreed  that  de- 
fendants should  furnish  all  material,  board  plaintiff  and  his 
helpers,  and  pay  him  twenty-four  cents  per  foot  for  digging 
the  wells  and  connecting  them*  with  metal  pipes;  that  it  was 
further  agreed  that  if  plaintiff  in  digging  said  wells  found 
rock,  or  damps,  or  found  he  could  not  bore  or  dig  in  the 
ground,  then  he  would  quit,  and  defendants  were  to  pay  him 
for  all  work  done  at  the  contract  rates.  The  plaintiff  pleads 
that  under  the  agreement  he  dug  seven  wells,  and  connected 
them  with  pipes;  that  when  he  reached  the  fifth  or  sixth  well 
he  struck  a  rocky  formation  filled  with  damps  and  could  go 
no  further,  and  so  notified  the  defendants,  upon  which  be  was 
directed  by  them  to  fill  up  the  eight  wells  which  he  had  begun 
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and  qoit  work.  He  also  pleads  that  the  pipe  connectioD  made 
with  ttie  barnyard  well  fomislied  a  stream  of  water  which  sap- 
I^ed  defendants'  stock.  He  alleges  that  the  work  was  done  in 
a  pennanent  manner,  and  that  defendants  have  been  nung 
said  wells  ever  since  they  were  c<mstrncted.  He  asks  recovery 
for  the  contract  price  of  the  work  performed  by  him.  The 
defendants  plead  that  it  was  their  pnrpose  to  connect  two 
wells  then  on  their  farm  by  means  of  pipes  and  intermediate 
wells,  carrying  to  their  barnyard  well  an  increased  sapply; 
that  plaintiff  and  defendants  discossed  sach  plan,  and  it  was 
agreed  that  plaintiff  should  connect  the  two  wella,  and  that  he 
should  for  the  service  be  paid  at  the  rate  claimed  by  plaintiffs 
Defendants  plead  that  plaintiff  did  not  connect  the  wells ;  that 
he  dng  seven  wells  which  were  not  laid  in  the  line  of  the  two 
wells,  and  the  pipes  laid  were  not  so  as  to  connect  the  bottom  of 
the  farther  well  with  the  barnyard  well  so  that  water  eould 
flow  from  the  pasture  well  to  the  barnyard  well ;  that  plaintiff 
abandoned  the  work  after  having  dug  seven  wells  and  started 
to  dig  the  eighth ;  that  the  labor  done  by  plaintiff  is  worthless, 
and  defendants  have  not  nor  cannot  derive  benefit  from  it. 
For  a  counterclaim  defendants  seek  recovery  for  the  material 
furnished  in  the  work,  for  the  board  of  plaintiff  and  his  help 
while  at  the  work,  and  for  cost  of  testing  plaintiff's  work. 
There  was  a  trial  to  a  jury  with  a  verdict  for  plaintiff  for  $90, 
being  leas  than  his  claim  under  the  contract,  which  was  $106.08. 

From  the  statement  of  the  issues  it  appears  that  the  first 
difference  between  the  parties  is  as  to  the  terms  of  the  c(m- 
tract.  Both  agree  that  the  purpose  of  the  work  was  to  con- 
nect the  two  wells.  They  disagree  as  tA  the  terms  of  the 
contract,  and  this  disagreement  was  as  to  each  contention 
supported  by  some  proof,  requiring  the  submission  of  that 
issue  to  the  jury.  The  finding  that  plaintiff  was  entitled  to 
recover  necessarily,  under  the  issues  and  instructions,  was  also 
a  finding  that  plaintiff  had  established  the  contract  as  claimed 
by  him.    We  consider  the  errors  assigned. 

II.  It  is  claimed  by  the  appellants  that  instruction  No.  9 
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given  by  the  trial  court  permits  recovery  on  a  quantum  meruit, 
and  that  no  auch  basis  was  pleaded.  The  suit  was  on  contract, 
and  recovery  could  be  had  only  under  it  The 
'  ^damacea:  criticized  instruction  stated  that,  if  the  jury 
found  the  contract  to  have  been  as  claimed  by 
the  defendants,  then,  as  plaintiff  did  not  com- 
plete the  work,  but  abandoned  it,  he  could  not  recover,  "un- 
less yon  find  the  defendants  are  using  and  deriving  material 
benefit  from  the  improvements  made  by  him,  in  which  event 
yoQ  should  find  for  the  plaintiff";  and  by  other  instructions 
permitting  damt^es  to  be  allowed.  No  other  measure  of  recov- 
ery appears  in  the  pleadings  than  that  which  is  based  on  the 
contract  price.  As  a  rule  of  recovery  in  cases  of  that  nature 
tlie  instruction  has  the  support  of  many  authorities.  Pixler  v. 
NichoU,  8  Iowa,  106 ;  Byerlee  v.  Mendel,  39  Iowa,  382 ;  Wolf 
V.  Qerr,  43  Iowa,  339 ;  Thcmps<m  v.  Brovm,  106  Iowa,  373. 

There  is,  as  urged  by  the  appellants,  no  plea  of  quantum 
meruit,  nor  was  there  any  proof  of  the  value  of  the  services, 
save  as  such  is  shown  by  the  contract,  either  as  claimed  by 
Ihe  plaintiff  or  the  defendants;  but  the  instruction  most  be 
conmdered  in  the  light  of  the  pleadings  upon  which  it  was 
based ;  and  under  such  the  jury  could  not  have  misunderstood 
that  in  assessing  recovery  the  contract  price  must  govern.  This 
rule  was  definitely  stated  in  instruction  No.  17,  and  instruction 
No.  9  in  no  way  cmflicts  with  it. 

HI.  Error  is  urged  because,  as  claimed  by  the  appellants, 
it  was  conceded  that  the  object  to  be  attained  was  the  connec- 
tion of  the  two  wells,  and  the  trial  court  did  not  definitely  so 
8    Bun  ■  imtrdc-    ^^  ^^^  ^^'^^  ^"  instruction  No.  10.    That  in- 
fiSi'iir™th      struction  related  to  the  duty  of  plaintiff  un- 
*""*•■  der  either  contract,  and,  while  it  did  not 

particularly  state  the  ultimate  purpose  sought  to  be  accom- 
plished, that  had  been  given  in  the  statement  of  the  issues, 
and  in  instruction  No.  7  the  plaintiff's  right  of  recovery  waa 
made  to  depend  upon  the  work  being  done  "for  the  purpme 
for  which  it  wag  intended."  No  possible  doubt  could  have 
T0L.18TIA.— 11 
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been  with  the  jmy  as  to  the  purpose  of  the  work,  and  there 
was  no  error  in  not  more  definitely  stating  it  in  instmetion 
No.  10. 

IV.  In  instraction  No.  2  the  trial  court  stated  to  the  jury 
that  "the  defendants  admit  that  the  seven  wells  so  dug  were 
cfamected  with  each  other."  This  statement  is  challenged 
by  the  appellants  aa  erroneous,  there  being  as  claimed  no  such 
admission  in  pleading  or  proof.  A  fair  reading  of  the  record 
satisfies  us  that,  while  there  was  not  in  terms  such  an  express 
admission,  the  language  of  the  pleading  and  the  nature  of  the 
proof  admitted  of  no  other  fair  construction, 

v.  It  ia  claimed  that  instruction  No.  7  is  erroneous  in 

stating  to  the  jury  that  plaintiff  could  recover  if  the  wells 

were  dug  and  the  pipe  laid  in  a  workmanlike  manner,  and  in 

not  stating  that  they  should  have  been  so  laid 

"''  that  if  continued  they  would  connect  the  south 

well  with  the  windmill  well  in  such  manner  that  the  water  in 
the  south  well  could  have  flowed  to  the  windmill  well.  The 
criticism  ia  not  well  taken  for  the  reason  that  in  that  instruc- 
tion it  was  stated  that  the  woi^  must  have  been  done  in  a 
workmanlike  manner  for  the  purpose  for  which  it  was  in- 
tended. Ab  we  have  already  stated  in  a  previous  division  of 
this  opinion,  that  purpose  was  conceded  by  both  parties,  and 
it  was  sufficiently  covered  by  the  given  instruction. 

VI.  The  grammatical  construction  of  instruction  No.  9 
ia  critici2ed,  in  that  in  the  use  of  the  pronoun  "he"  reference 
could  only  properly  have  been  had  to  the  defendants,  whereas 

its  application  was  to  the  plaintiff.  We  do 
'  ^mmtt'^''   not  so  read  or  understand  it.    Both  parties 

were  referred  to  in  the  instruction,  but  the 
statement  of  plaintiff's  rights  and  duties  immediately  preceded 
the  pronoun,  and  the  use  of  it  could  not  properly  nor  possibly 
have  had  any  other  application  than  to  the  plaintiff. 

VII.  Instruction  No.  15  directed  the  jury  that  if  the 
contract  was  as  claimed  by  plaintiff  he  could  recover,  but  if 
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any  part  of  the  work  was  not  done  in  a  workmanlike  mamier 

then    there    sbonld    be    deducted    from    the 

*  atructJoaB : '     "  araouHt  of  the  contract  any  damage  resulting 

witbiraupB:        to  defendants  therefrom  "if  shown  by  the 
prejudice. 

evidence,  and  if  not  shown  then  you  cannot 

disallow  anything  on  account  thereof. "  It  is  claimed  that  no 
issue  of  that  nature  arose  under  the  pleadings,  and  that  the 
instruction  was  confusing  and  misleading.  While  not  specific- 
ally pleaded  the  proposition  is  but  the  correlative  of  that 
which  the  law  states  as  to  the  r^^hta  of  the  parties;  and  while 
the  part  of  the  instruction  to  which  we  have  referred,  as  bear- 
ing upon  the  question  of  damages,  might  well  have  been  omit- 
ted as  without  a  basis  of  proof,  it  could,  under  the  record,  work 
no  prejudice  to  the  defendants. 

VIII.  "We  have  considered  all  errors  urged,  but  not  in 
the  order  nor  detail  in  which  they  were  presented  by  the  ap- 
pellants.   We  find  nothing  requiring  a  reversal. 

The  judgment  is — Affirmed. 

Ladd,  C.  J.,  and  Deeheb  and  Gaynob,  JJ.,  concurring. 


Mbs.  Chables  Covert,  Appellee,  v.  Town  op  Lovilu, 
Appellant. 

Erldance:  adhibsion  op  aiaitional  mDtucE:  discbxtiom.   It  la  within 

1  the  diacretion  of  the  trial  court  to  permit  a  part^  to  introdneo  addi- 
tions.! evidence  aft«r  the  conclusioii  of  the  eaae,  but  before  final  aub- 
miBsioD  to  the  jurj. 

Mnnldpal  raiporaUona:  detzotivx  walss :  comisibiitobt  neouqencb: 

2  EVIDENCE.  To  constitute  contributory  negligence  on  the  part  of  one 
using  a,  defective  aidewalfa,  from  which  an  injury  resulta,  it  must 
appe&r  that  the  injured  peraon  knew  that  the  walk  waa  in  a  dan- 
gerous condition  and  that  he  knew,  or  must  have  known  by  the  exer- 
cise of  reasonable  care  for  hia  safety,  that  it  was  unsafe  for  him  to 
attempt  its  use.  The  queation  of  whether  plaintiff  appreciated  the 
danger  and  was  imprudent  in  attempting  to  use  the  walk  in  the 
iiwUint  c«B«  wa«  for  the  jnry. 
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Buu:  nrBTkucmONa.  A  pedestrian  ia  not  bound  to  take  aaotlwr  aa.i 
S  better  aidevslk  to  reacli  his  destinRtion  if  lie  believei,  or  hma  reuoii 
to  believe,  that  he  can  nltij  use  the  walk  over  which  be  ia  pawing; 
and  the  nae  of  a  walk  which  an  ordinarilj  pradant  ponoii  belierea, 
or  has  a  right  to  believe,  he  can  lue  in  laf etj  ia  not  of  itoelf  eon- 
tribntoT7  negligeoee.  The  instruetioiw  aa  given  bj  the  court  on  thaw 
qneetioDB  were  eorreet. 

Ajfftal:  ASDmoMU.  bbikps:  uotioh  to  btbiki.  The  appdlato  court 
4  win  eonsidei  Ita  own  eaaea  regardleae  of  whether  they  are  cited  in 
the  biiefi  of  eonnael;  and  for  that  reason  a  motion  to  itrike  an 
additional  brief  citing  merely  decisions  of  this  state,  bnt  contain- 
ing no  additional  argument  on  the  ground  that  it  was  filed  too  lata 
will  be  overmled. 

Appeal  from  Monroe  District  Court. — Hon.  C.  W.  Vsbmilion, 
Judge. 

Wednesday,  Octobbb  21, 1914. 

Action  for  damages  for  personal  injoiy  apon  a  defective 
sidewalk.  From  a  verdict  and  judgment  for  plaintiff  the  de- 
fendant appeals. — Affirmed. 

D.  W.  Botes,  for  appellant. 

Jno.  R.  Price,  for  appdlee. 

WiTHBow,  J. — I.  Plaintiff's  cause  of  action  is  based 
upon  the  claim  that  in  passing  over  a  board  sidewalk  in  the 
town  of  Lovilia,  February  26,  1911,  she  fell  and  received  in- 
juries which  resulted  in  damages  to  her.  She  claimed  ne^- 
gence  on  the  part  of  the  town  aa  follows :  That  it  had  permitted 
the  sidewalk  to  get  out  of  repair  at  the  place  where  she  was 
injured,  and  so  remain  in  a  condition  which  was  dangerous 
and  unsafe  for  many  months  prior  to  such  time;  that  the 
stringers  supporting  the  boards  were  rotten,  and  that  at  that 
point  the  walk  was  about  six  inches  higher  on  cme  ride  than 
the  other,  making  a  slanting  surface ;  that  on  the  day  of  her 
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injury  the  walk  was  covered  with  bhow,  ice,  and  ateet,  and  that 
it  had  been  in  sacb  emdition  for  some  time  prior,  and  that  the 
officers  of  the  defendant  town  had  knowledge  of  saeh  condition 
in  time  to  have  repaired  it  before  her  accident.  She  claimed 
that  in  passing  over  the  walk  at  that  point,  because  of  its 
slanting  condition,  and  being  covered  with  snow,  ice,  and  sleet, 
she  slipped  and  fell  and  received  the  injury  of  which  she 
complains,  without  any  negligence  on  her  part  contributing  to 
it.  The  answer  was  a  general  denial,  a  denial  of  knowledge  or 
notice  of  the  condition  of  the  walk,  and  the  averment  that 
plaintifF  was  guilty  of  contributory  negligence.  The  cause  was 
submitted  to  a  jury,  a  verdict  was  returned  for  plaintiff,  and 
the  defendant  appeals. 

II.  The  assignment  of  errors  relate  to  the  question  of  con- 
tributory negligence,  the  giving  of  instruction  No.  14,  and  in 
overruling  a  motion  to  direct  a  verdict  for  the  defendant.  That 
motion  was  made  at  the  close  of  plaintiff's  evidence,  at  the 
conclusion  of  all  the  evidence,  and  was  based  upon  the  claim 
that  the  record  shows  plaintiff  to  have  been  guilty  of  cootribu- 
tory  n^ligence. 

III.  While  not  stated  in  express  terms,  the  question  of 
defendant's  negligence  in  the  respects  charged  is  su^ested 
in  argument.  Without  in  detail  setting  out  the  evidence  on 
that  branch  of  the  case,  we  conclude  from  an  examination  of 
the  record  that  it  required  that  question  to  be  submitted  to 
the  jury,  provided  that  the  question  of  contributory  negli- 
gence was  not  one  for  determination  by  the  court. 

IV.  The  appellee,  Mrs.  Covert,  at  the  time  of  her  acci- 
dent was  returning  from  church,  shortly  after  noon.  She  had 
passed  over  the  same  walk  in  going  an  hour  or  so  earlier,  and 
1    BnoHRcv-ad-     ^**  "Condition  was  unchanged.     She  testified 

SiSuS^^''!  t*"**  ^'  "^^  sleety  and  icy,  with  snow  nuder 

*'*^'*''*"''  the  sleet.    There  was  evidence  tending  to  show 

that  it  had  been,  in  that  condition,  as  to  snow  and  ice,  for 

some  time,  and  that  there  had  been  a  heavy  fall  of  sleet  the 

n^ht  before.    In  her  testimony  in  chief  she  said  she  did  not 


166  Covert  v.  Town  op  Loviua.  [167  Iowa 

know  the  eondition  of  the  walk  when  she  went  onto  it,  aud  that 
she  was  walking  as  carefully  as  she  could.  On  croas-examiua- 
tion  she  testifled  that  she  saw  and  knew  of  the  condition  of 
the  walk  when  going  to  church,  as  to  snow,  ice,  and  sleet,  and 
that  she  safely  passed  over  it ;  that  she  thought  it  was  bad 
whet)  she  first  went  over  it,  but  that  she  "didn't  think  any- 
thing about  the  dangerous  part  of  it"  when  going  to  church ; 
that  she  did  not  think  about  it  being  dangerous  until  after  she 
was  coining  back,  and  after  she  fell.  Her  testimony  was  fur- 
ther to  the  effect  that  she  had  passed  over  the  walk  at  times 
before  she  was  hurt,  at  the  same  place,  and  that  it  was  not 
safe,  the  stringera  being  rotten  and  the  walk  sloping;  that  she 
was  careful  in  passing  over  it,  and  lotted  where  she  stepped. 
Later  in  the  case,  after  the  evidence  on  the  part  of  the  plain- 
tiff had  been  concluded,  and  following  the  presentation  of  a 
motion  for  a  directed  verdict  for  the  defendant,  the  plaintiff 
was  recalled  and,  over  the  objections  of  the  defendant,  further 
testified  that  she  then  believed  by  being  careful  she  could 
pass  over  the  walk.  It  is  not  unusual  practice  for  trial  courts 
to  permit  additional  evidence  to  be  introduced,  after  the  con- 
clusion of  a  case,  but  before  its  submission  to  the  jury ;  whether 
such  shall  be  done  being  peculiarly  within  the  discretion  of 
the  court.  Meadows  v.  Hawkeye  Ina.  Co.,  67  Iowa,  57.  In 
permitting  the  plaintiff  to  further  testify,  there  was  no  error. 
The  substance  of  the  testimony  as  given  above  is  the  basis 
upon  which  appellant  rests  its  claim  that  there  is  an  atBrmative 
showing  of  ecmtributory  negligence,  and  that  it  was  the  duty 
2  mp]<icipal  °^  ^^  *"^  court  to  BO  hold.  This  court  has 
deferti™  walks :  ^^'"^  ^  many  cases  that  the  elements  neces- 
S^km^c"'  »aJ7  to  eonstitate  contributory  negligence  in 
eTidence.  cases  of  this  nature  are  that  the  pers<m  in- 

jured must  have  known  that  the  walk  was  dangerous  and 
unsafe,  and  also  knew,  or  in  the  exercise  of  ordinary  care 
for  her  own  safety  should  have  known,  that  it  was  dangerous 
and  imprudent  for  her  to  attempt  to  pass  over  it.  Bamet  v. 
Marcits,  96  Iowa,  675 ;  TempUn  v.  Boone,  127  Iowa,  94 ;  Reyn- 
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olds  V.  CentervSle,  151  Iowa,  19;  CHbton  v.  Deni$on,  153  Iowa, 
320. 

Of  the  casea  cited  hy  appellant  in  support  of  its  contention 
here,  those  of  ParkhtU  v.  Brighton,  61  Iowa,  103,  and  McQinty 
V,  Keokuk,  66  Iowa,  725,  turned  upon  the  refusal  to  give  re- 
quested iuatmetions,  which  stated  the  rule  that  the  plaintiff 
must  or  should  have  known  it  was  imprudent  to  pass  over 
the  dangerous  place.  That  of  Sylvester  v.  Casey,  110  Iowa, 
257,  was  made  to  rest  upon  the  failure  of  the  evidence  tp 
show  that  plaintiff  knew  there  was  danger  in  what  he  did; 
that  being  held  to  be  a  necessary  elemeot  in  establishing  con- 
tributory negligence.  Many  of  the  cases  cited  turn  upon  the 
facts  and  a  discussion  of  them  is  unnecessary. 

Under  the  rule  as  now  always  followed  by  this  court,  and 
as  stated  above,  we  are  of  opinion  that  in  holding  the  case  as 
one  proper  to  be  Hubmitted  to  the  jury,  we  think  the  trial 
court  was  right.  While  Mrs.  Covert  testified  that  she  knew 
that  the  walk  was  not  safe,  at  a  time  prior  to  her  injury,  and 
not  in  good  condition,  and  that  she  thought  it  waa  bad  where 
she  attempted  to  pass  over  it  at  the  time  of  her  injury,  she 
also  testified  that  its  dangerous  character  was  not  impressed 
upon  her  mind  until  she  fell.  She  had  passed  over  it  before, 
once  on  the  morning  of  her  injury,  and  no  accident  had  re- 
salted  ;  and  her  belief,  aa  testified  to  by  her,  that  she  could 
then  pass  over  it  by  being  careful  introduced  in  the  case  the 
element  of  fact,  to  be  determined  by  the  jury  alone,  as  to 
whether  she  appreciated  the  danger  and  was  imprudent  in 
attempting  to  use  the  walk.  The  ease  of  Barce  v.  Shenandoah, 
106  Iowa,  426,  relied  upon  by  the  appellant,  had  in  it  the  ele- 
ment which  this  court  held  to  be  controlling,  that  in  addition 
to  the  knowledge  of  the  dangerous  condition  of  the  walk,  the 
plaintiff  had  at  least  once  before  fallen  at  the  identical  place, 
and  because  of  the  same  defect. 

y.  But  it  is  claimed  that  the  evidence  shows  that  there 
was  another  and  safer  way  for  the  appellee  to  travel  to  and 
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from  church,  and,  haying  knowledge  of  the  cond' 

8.  SA««:  liwtrnc-     W*"^  «*  ^'^  ?'»<=«  ™''«"«  ^^'^  ^' 

""**  was  her  duty  to  avoid  it,  iise  thtl 

and  that  in  failing  to  so  do  she  was  negligent.  Sui^i 
sole  question.  This  court  has  often  held  that  i 
not  bound  to  select  other  and  better  routes  of  1 
believed  and  had  the  right  to  believe  he  could  witj 
the  walk  over  which  he  was  passing.  Jackson  t 
144  Iowa,  235 ;  Tetnplin  v.  Boone,  supra. 

VI.  Instruction  No.  14,  given  by  the  trial  coi' 
Bented  to  the  jury  the  question  of  fact  as  to  the  alleg 
tributory  negligence  of  the  plaintiff,  including  the  elei. '. 
of  knowledge  and  appreciation  of  danger,  and  also  thail 
another  and  safer  way,  leaving  the  question  as  of  one  of  f 
The  instruction  was  a  correct  statement  of  the  law.    Nor  was 
there  error  in  giving  it  as  immediately  following  an  instruc- 
tion, No.  13,  given  at  the  request  of  the  defendant.    The  re- 
quested instruction  which  was  given  told  the  jury  that  if 
plaintiff  knew  that  the  walk  was  dangerous,  and  that  it  was 
imprudent  for  her  to  attempt  to  pass  over  it,  she  was  guilty 
of  eoBtributory  negligence.     Instruction  No.  14  stated  the 
alternative  of  that  proposition  that,  even  though  she  knew 
of  the  dangerous  condition,  but  believed,  or  as  an  ordinarily 
prudent  person  had  the  right  to  believe,  that  she  could  pass 
over  the  walk  in  safety,  then  she  was  under  no  obligation  to 
select  another  route,  and  she  would  not  be  guilty  of  contribu-  ' 

tory  negligence.    We  find  no  just  ground  for  the  criticism  of  jf 

that  instruction,  nor  of  its  relation  to  that  which  preceded  it.  .\ 

It  was  a  logical  sequence  in  statement,  and  clearly  presented  ^ 

to  the  jury  the  different  conditions  which  might,  under  the  <     ■ 

facts  so  found,  permit  or  preclude  a  recovery.  i] 

YII.  With  the  submission  of  the  ease  was  a  motion  to  \ 

strike  appellee's  additional  brief,  as  not  having  been  in  time.  hkj 
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It  cited  our  own  eases  in  addition  to  those  previonaly  given, 
4   appml  ■  «ddi-    *"*'  contained  no  additional  arefoment.    Even 
SSdii'*to" '      thongh  we  should  strike  the  brief  for  the  rea- 
■""^  son  given,  we  would  still  feel  not  only  at  lib- 

er^, bat  embrace  it  as  a  duty,  to  consider  our  own  cases, 
whether  cited  or  not,  so  far  aa  they  have  proper  bearing  apon 
the  questions  presented. 

VIII.    The  ease  was  properly  submitted  to  the  jury,  and 
is — Agirmed. 

Ladd,  G.  J.,  and  Deekxb  and  Qatnob,  JJ.,  eoncor. 


WiLLUM  H(«N  and  Budget  Scott,  Administratrix  of  the  Es- 
tate of  John  Scott,  Deceased,  Appellees,  v.  C.  C.  Phh/- 
UPS  and  P.  M.  PniiiiPS,  Appellants. 

OoaraTuicaft:    DEncixNCT  in  acbxage:    bbcdv^t  or  its  valcx.    Wbers 

1  land  waa  oouvefed  hy  warranty  deed  aa  containing  a  eertain  number 
of  acres,  the  purchaaer  can  recover  on  the  covenanta  of  warranty  foi 
ft  material  ahortage,  regardleea  of  the  fact  that  a  previona  contract 
and  bond  for  a  deed  did  not  contain  the  acreage. 

Satna:    t«ncnHci  in  aokuok:    kkowlbmb  or  okantke:    KKcomT. 

2  The  fact  that  a  purchaser  of  laud  knew  that  the  tract  did  not  con- 
tain the  number  of  acres  recited  in  the  deed  ia  not  available  to  the 
vendor,  aa  a  defense  to  an  action  on  the  covenants  of  warranty  for 
the  value  of  the  abortage. 

Bmu:     KErOBMATioH  or  instruuknts  :     rKAun.    Where  the  vender  of 

3  land  represented  that  the  tract  contained  a  certain  number  of  acre* 
and  the  contract  should  have  ao  stated,  a  false  representation  of  the 
purchaaer  that  the  contract  did  so  state,  and  as  a  result  the  acreaxe 
waa  stated  in  the  deed  aubsequently  made,  did  not  entitle  the  vendor  , 
to  a  reformation  of  the  deed  in  that  respect;  especially  as  there  waa 
no  showing  that  the  purchaser  was  aware  of  hia  wrong  statement 
before  the  deed  was  executed. 

■ana:    dbticibnct  in  acseaob:    eecov^t:    uxasukk  ot  d&uaqes.    In 

4  an  action  to  recover  for  a  material  shortage  in  the  acreage  of  land 
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conveyed,  the  measure  of  damages  is  the  value  of  tha  shortage  at 
the  rate  per  acre  which  the  total  price  bore  to  the  number  of  acres 
represented  to  be  in  the  tract. 

Appeal  from  Appanoose  District  Court. — Hon.  D.  M.  Andes- 
son,  Judge. 

Thursday,  October  22,  1914. 


Action  to  recover  damages  for  a  breach  of  the  covenaDts 
of  warranty  ia  a  deed  executed  by  defendants  to  plaintiff 
William  Horn,  and  one  John  Scott,  now  deceased,  due  to  a 
shortage  in  the  number  of  acres  of  land  conveyed.  Various 
issues  were  tendered  by  the  pleadings  which  will  be  referred 
to  in  the  body  of  the  opinion,  and  upon  these  issues  the  case 
was  tried  to  the  court,  resulting  in  a  judgment  for  the  plain-  , 
tiffs,  and  defendants  appeal. — Affirmed. 

S.  E.  Valentine,  for  appellants. 

C.  A.  Baker,  for  appellees. 

Deemer,  J. — On  March  11,  1908,  defendants  executed  a 
bond  for  a  deed  in  which  tliey  agreed  to  convey  to  plaintiff 
William  Horn  and  one  John  Scott,  now  deceased,  who  is  here 
represented  by  his  administratrix,  a  tract  of  land  described 
as  "the  west  two-fifth  (%)  of  the  east  half  of  the  southwest 
quarter  of  section  one,  except  that  part  lying  north  of  Walnut 
creek,"  and  the  coal  underlying  the  land.  On  January  13, 
1909,  another  contract  was  made  between  them  for  the  sale  of 
this  property,  with  other  property  which  had  been  miisde- 
seribed.  In  neither  the  bond  nor  the  contract  was  any  mention 
made  of  the  number  of  acres. 

In  compliance  with  the  contracts,  defendants,  on  the  12th 
day  of  June,  1911,  executed  and  delivered  to  the  purchasers 
a  warranty  deed  which  contained  the  following  description 
of  the  premises : 
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Tlie  wegt  two-fifths  (%)  of  the  eaat  half  of  the  south- 
west quarter  of  seetion  one  ( 1 ) ,  except  that  part  lying  north 
of  Walnut  creek,  in  township  sixty-nine  (69)  of  range  eighteen 
(IS),  west  of  the  fifth  F.  M.,  in  Appanoose  county,  Iowa, 
tWenty-five  acres  more  or  less.  Also  the  coal  underlying  the 
following:  Beginning  on  the  section  line  twelve  chains  and 
fifty  links  west  from  the  quarter  section  post  between  section 
twelve  and  one,  running  thence  west  five  chains;  thence  south 
forty  chains ;  thence  east  five  chains ;  thence  north  forty  chains 
to  place  of  beginning,  being  a  part  of  the  northwest  quarter 
of  section  twelve,  township  sixty-nine  north  of  range  eighteen 
west  of  the  5th  P.  M.,  in  Appanoose  county,  Iowa,  twenty 
acres  more  or  less. 

Plaintiffs  claim  that  the  tract  contained  bat  eighteen,  in- 
stead of  twenty-five  acres,  and  they  ask  damages  for  the 
shortage  in  the  land.  Defendants  admitted  the  execution  of 
the  deed,  but  pleaded  that  the  words  "twenty-five  acres  more 
or  less"  were  inserted  therein  by  mutual  mistake,  and  were 
the  result  of  false  and  fraudulent  representations  made  by 
the  purchasers,  and  they  asked  that  the  deed  be  reformed  by 
striking  out  the  quoted  words.  On  defendants'  motion  the 
cause  was  transferred  to  the  equity  calendar,  and  thereafter 
plaintiffs  filed  an  amendment  to  their  pleading  in  which  they 
alleged  that,  by  mutual  mistake  of  the  parties,  the  number  of 
acres  of  the  land  contracted  to  be  sold  was  omitted  from  the 
title  bond  and  the  subsequent  correction  contract,  and  asked 
that  these  be  reformed  so  as  to  show  that  the  sale  was  of  a 
given  number  of  acres.  They  also  pleaded  that  defendants 
falsely  and  fraudulently,  and  with  intent  to  deceive,  repre- 
sented and  stated  that  the  tract  they  were  selling  contained 
twenty-five  (25)  acres,  and  that  the  sale  was  made  on  that 
basis. 

On  these  issues  the  ease  was  tried,  and  the  trial  court 
filed  an  opinion,  from  which  we  extract  the  following: 

In  the  negotiations  for  the  purchase  John  Scott  took  the 
more  active  part  on  the  part  of  the  purchasers.  He  died 
prior  to  the  trial  of  the  case,  and,  as  a  consequence,  considerable 
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of  the  evidence  as  to  convereations  and  transactioDS  with  him 
was  incompetent.  There  is  the  Gompetent  testimony  of  the 
disinterested  witness  Hirshberg  that  one  of  the  defendants 
told  him  that  they  had  sold  Scott  twenty-five  acres  of  land. 
Subseqtient  statements  of  both  defendants  tend  stron^y  to 
corroborate  this  testimwiy  that  the  sale  was  of  twenty-five 
acres  and  at  a  price  of  $72  an  acre.  This  evidence  comes  down 
to  and  even  subsequent  to  the  maMi^  of  the  deed.  There  was 
but  thirty-two  acres  in  the  tract  that  belonged  to  the  Phillips. 
Of  this  their  father  sold  the  part  north  of  Walnut  creek,  and 
it  was  specified  in  the  deed  as  being  twelve  acres.  This  would 
leave  them  at  most  twenty  acres  south  of  the  creek.  This  was 
given  in  by  the  defendants  to  the  assessor  as  twenty  acres,  so 
that  they  knew  that  they  could  not  convey  more  than  that 
many  acres,  and  when  they  said  they  had  sold  Scott  twenty- 
five  acres,  and  afterwards  that  there  bad  to  be  that  many 
acres  there,  they  knew  that  they  had  sold  at  least  five  acres 
more  than  they  could  have  under  any  circumstances.  It  was 
evidently  a  mutual  mistake  of  the  parties  that  the  words 
'twenty-five  acres  more  or  less,'  was  omitted  from  the  contract 
as  written.  Defendants  may  have  thought  that  'more  or  less' 
would  cover  the  discrepancy.  If  the  shortage  was  trivial,  no 
recovery  could  be  had,  even  when  sold  by  the  acre.  But  if  the 
shortage  is  substantial,  being,  as  here,  more  than  one-fifth, 
then  the  purchaser  is  entitled  to  a  rebate  on  the  purchase  price. 
The  defendants  contend  that  the  plaintiffs  knew  before  they 
accepted  the  deed  that  there  was  but  eighteen  and  forty-four 
one-bundredths  acres  in  the  tract,  and  that  they  waived  the 
breach.  Their  contract,  as  already  found,  called  for  twen^- 
five  acres,  they  had  paid  the  purchase  price,  and,  by  accepting 
the  deed  with  the  number  of  acres  specified,  they  would  not 
waive  their  contract,  but  would  rather  fortify  it  with  the  war- 
ranties. Horn  may  have  stated  that  the  contract  called  for 
'  twenty-five  acres  more  or  less, '  and  if  he  referred  to  the  writ- 
ten bond  he  was  mistaken,  but  if  he  referred  to  the  contract 
as  made  he  was  right,  and  was  entitled  to  a  deed  accordingly, 
and  this  was  not  questioned  by  defendants  at  the  time.  Plain* 
tiffs  paid  for  six  and  fifty-four  one-hundredths  acres  of  land 
that  they  did  not  get,  and  they  are  entitled  to  recover  the  price 
paid,  $470.88,  with  6  per  cent,  per  annum  interest  from  June 
14, 1911,  and  costs  of  suit. 
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Tbe  result  was  a  jndgrment  for  the  plaintifb  for  the 
amoant  of  damages  tiios  ascertained. 

Appellants'  chief  contention  is  that  the  trial  court  was 
in  error  in  its  finding  of  facts,  and  that  the  judgment  is  not 
supported  by  the  qnanti^  of  testimony  required.  The  diffi- 
1  CDHnrANCH  •  <^*y  ^^™  ^  *^*'  appellants  are  asking  a  re- 
S^S7reS^-  formation  of  their  deed  by  striking  out  eer- 
•IT  of  Its  T>ine.  ^^  words  as  having  been  inserted  by  mis- 
take, and  as  a  result  of  frand  and  false  representations,  and 
the  rule  on  which  they  rely  ia  as  much  applicable  to  their 
case  as  to  that  made  for  the  plaintiffs.  It  was  not  necessary 
for  plaintiff  to  have  a  reformation  of  their  bond  and  con- 
tract, for,  under  our  mle,  the  insertion  of  tbe  number  of  acres 
in  tb«  deed  was  adequate  for  their  protection  as  against  so 
large  a  shortage  in  acreage  as  is  here  shown.  Hoaleton  V. 
Dickinaon,  61  Iowa,  244;  Boddy  v.  Henry,  126  Iowa,  31; 
Sweezey  v.  CoUins,  40  Iowa,  540. 

Moreover,  there  was  sufiSeient  testimony  to  establish  fraud 
and  misrepresentation  in  the  sale  of  the  land,  even  if  the  ac- 
tion should  fail  in  so  far  as  bottomed  upon  the  covenants  in 
the  deed.    It  is  said  that  plaintiffs  knew  of 
"'  dMMin awe-     the  shortage  before  they  received  their  deed ; 
SfRnntte :  te-    but  tfais  will  not  avail  defendants  in  an  action 
bottomed  upon  breach  of  warranty.     Soch 
knowledge  mtiy  have  been  tbe  very  reason  for  insisting 
upon  a  statement  in  the  deed  as  to  the  number  of  acres. 
Tan  Wagner  v.  Van  Nostrand,  19  Iowa,  422;  McQowen  v. 
Meyera,  60  Iowa,  256;  Barlow  v.  McKinley,  24  Iowa,  69; 
Doyle  V.  Emerson,  145  Iowa,  358;  Newbum  v.  Lucas,  126 
Iowa,  85. 

The  fraud  relied  upon  by  defendant  is  an  alleged  state- 
ment by  tbe  purchasers,  or  one  of  them,  that  the  contract  or 
bond,  or  both,  contained  statements  as  to  the  number  of  acres 
in  tbe  tract,  which  was  untrue  in  fact.    We 
dra'ot  iDB^*'  are  inclined  to  believe  that  this  representation 
was  made,  and  it  appears  that  there  was  no 
mentioD  of  the  number  of  acres  in  tbe  tract  in  either  tbe  bond 
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or  the  contract.  But  it  sufficiently  appears  that  defendants 
represented  that  tiie  tract  contained  twenty-five  acres,  and  the 
sale  was  on  that  basis.  Indeed,  there  was  enough  testimony 
to  show  that,  if  the  bond  did  not  contain  this  statement,  it 
should  have  done  so,  and  there  is  no  testimony  that  either  of 
the  plaintiffs  were  aware  before  the  execution  of  the  deed  that 
neither  the  bond  nor  contract  made  any  reference  to  the 
number  of  acres. 

Although  the  sole  may  not  have  been  made  by  the  acre, 
as  contended  by  appellants,  nevertheless  there  was  a  material 
shortage  in  the  number  of  acres,  and  the  trial  court  did  not 
err  in  valuing  this  shortage  at  the  rate  per 
cieucf  tn  acre-  acre  which  the  total  price  bore  to  the  number 
of  acres  which  were  represented  to  be  in  the 
tract.  In  no  other  way  could  the  value  of  the 
shortage  be  fixed,  for  no  one  can  tell  what  the  character  of 
the  land  making  up  the  shortage.  In  such  cases  the  rule 
followed  by  the  trial  court  is  the  correct  one. 

Our  conclusions  on  the  whole  case  find  support  in  Lane  v. 
Pars(ms,  108  Iowa,  241;  McDunn  v.  City,  39  Iowa,  286; 
Misckke  v.  Baughn,  52  Iowa,  528. 

The  decree  of  the  trial  court  seems  to  be  correct,  and  it 
must  be,  and  it  is — Affirmed. 

Laod,  C.  J.,  and  Gaynob  and  WtTHROw,  JJ.,  concur. 


LuoiNDA  Bakeb,  et  al.,  v.  Hankah  Hibbs,  Appellee,  Sarah  E. 
HiBBB,  Appellant,  J.  L.  Hibbs,  et  al..  Appellees. 

Wilto:  coNBTBUCTiON :  CONTINOENT  SBHA1NDIS8.  Where  Uje  deviae  of 
a  Temainder  is  made  to  a  class,  to  be  distributed  upon  the  termination 
of  a  life  estate,  only  those  members  of  the  class  who  are  living  at  the 
time  of  diatributioD  take  the  remainder;  and  as  a  general  rule  the 
devise  of  a  remainder  to  the  living  heirs  of  one  alreadj  deceased 
CTsatea  a  contingent  and  not  a  vested  estate.  Sq  that  where  the 
testatQr  devised  IUb  real  property  to  his  wife  for  life,  to  be  sold  upon 
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her  death  luid  distributed  among  certain  children  and  the  "living 
heira  of  the  body "  of  a  deceased  son,  the  remainder  to  the  grand- 
children was  contingent;  and  where  they  died  during  the  continuance 
of  the  life  estate  the  bequest  failed,  and  the  share  that  would  have 
gone  to  them  if  living  did  not  pass  to  their  heire. 

Appeal  from  Wayne  District   Court. — Hon.  H.  K.   Evans, 
Judge. 

Thursday,  October  22,  1914. 

Suit  for  the  partition  of  certain  real  estate.  Sarah  E. 
Hibbs,  a  defendant  and  appellant,  claimed  an  one-fourteenth 
interest  in  the  lands  against  some  of  the  other  parties  plaintiff 
and  defendant.  The  trial  court  found  that  Sarah  E.  Hibba 
had  no  interest  or  share  in  the  lands,  and  she  appeals. — 
Affirmed. 

Milet  £  Steele,  for  appellant. 

Carter  &  Bracewell,  for  appellees. 

Dbbmbb,  J. — The  issue  is  between  Sarah  B.  Hibbs,  a 
defendant  on  the  one  side,  and  Lucinda  J.  Baker  (now 
Chapen),  Martha  E.  Marsh,  and  Mary  K.  Gunter,  plaintiffs, 
and  Hannah  Hibbs,  Nora  D.  Lee,  James  Hibbs,  Stephen  A. 
Hibbs,  Lloyd  Hibbs,  and  Carl  Hibbs,  defendants,  on  the  other. 
Sarah  E.  Hibt»  claimed  an  ondivided  one-fourteenth  interest 
in  the  lands  under  the  will  of  S.  A.  Hibbs,  deceased,  which, 
so  far  as  material,  reads  as  follows : 

I  give  and  bequeath  to  Eliza  Hibbs,  my  beloved  wife,  all 
my  personal  property,  she  to  sell  enough  to  pay  all  my  debts 
out  of  said  property,  including  my  last  sickness  and  burial 
expenses,  her  to  have  the  personalty  all  in  her  own  right,  to 
do  as  she  pleases  with  after  all  the  debts  are  paid,  to  be  in  lieu 
of  dower,  also  to  have  the  use  and  full  control  of  aU  the  real 
estate  during  her  natural  life  to  control  and  use  the  same  as 
I  might  if  living.    At  the  death  of  my  wife,  Eliza  Hibbs,  my 
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farm  is  to  be  sold  by  my  executor,  in  two  parcels,  the  one  hun- 
dred and  twenty  acres  deeded  to  me  by  John  Chilcoat  in  one 
parcel,  and  the  other  two  hundred  acres  deeded  to  me  by  Jacob 
Chilcoat  in  another  parcel,  it  being  divided  this  way  on  ac- 
coont  of  the  improvements  on  the  same ;  the  proceeds  of  the 
said  land  ia  to  be  divided  as  follows:  Equally  between  the 
fldlowing  named  heirs  to  share  and  share  alike:  Lncinda  J. 
Baker,  Martha  E.  Marsh,  P.  J.  Hibbs,  Mary  K.  Gnnter,  Han- 
nah Hibbs,  children  by  former  wife,  also  the  living  heirs  of 
the  body  of  the  late  P.  W.  Hibbs,  also  a  son  by  former  mar- 
riage ;  aiso  J.  L.  Hibbs,  Sarah  B.  Anderson,  Emma  V.  Keller, 
Clarissa  M.  Darrah,  Charlea  0.  Hibbs,  Samuel  A.  Hibbs,  chil- 
dren by  present  wife ;  also  Izatens  Qlover,  stepson,  being  son 
of  my  present  vrife  by  former  husband.  Golda  Evans,  the 
daughter  of  Cora  Evans,  deceased,  all  of  the  above  named  par- 
ties to  ahare  and  share  alike  apon  the  following  conditions: 
having  already  advanced  the  said  Lucinda  Jane  Baker,  the 
sum  of  three  hundred  dollars  by  deeding  to  her  forty  acres 
of  land,  I  desire  that  amount  deducted  fKMU  her  diare,  one 
hundred  dollars  of  the  remainder  of  her  share  is  to  be  paid  to 
her,  and  the  remaining  is  to  be  placed  at  interest  and  given  to 
her  as  needed  by  guardian  appointed  for  her  by  the  court. 
Hannah  Hibbs  is  to  have  coie  hundred  dollars  at  the  time  the 
division  is  made,  and  the  balance  to  be  put  on  interest  to  be 
used  for  her  support  Charles  0.  Hibbs  to  be  appointed  as 
her  guardian.  Oolda  Evans,  daughter  of  Cora  Evans,  de- 
ceased, share  is  to  be  placed  at  interest  to  be  used  only  for  her 
support  and  if  she  should  die  before  she  comes  of  age  without 
leaving  heirs  of  her  body,  her  share  is  to  go  to  her  mother's 
foil  brothers  and  sisters,  them  to  share  and  share  alike ;  and 
further  if  there  should  be  anything  left  of  the  estate  of  Lu- 
cinda Jane  Baker's  share  it  Ediall  go  to  her  full  brothers  and 
sisters,  if  any  of  the  heirs  named  should  die  wjtfaout  living 
issue  then  and  in  that  case  their  share  or  shares  shall  go  to 
their  brothei^  and  sisters  of  the  full  blood.  If  any  of  the 
above  named  heirs  should  make  any  disturbance  or  try  to 
break  this  will,  then  and  in  that  case  the  heir  so  making  the 
fuss  or  disturbance  shall  be  cut  off  and  have  no  part  in  the 
share  of  my  estate  except  the  sum  of  t«n  dollars,  which  shall 
be  his  full  share. 

Testator  died  seised  of  the  real  estate  in  controversy 
March  11,  1902.    Hia  will  was  executed  September  26,  1901, 
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and  it  was  duly  sdmitted  to  probate  on  May  li,  1902.  He  left 
Barviviiig  hia  widow,  Eliza  Hibbs,  and  the  fotlowing  children : 
Lucinda  Jane  Baker-Chapen,  Martha  E.  Marsh,  Mary  K. 
Qonter,  P.  J.  Hibbs,  and  Hannah  Hibbs,  who  were  children 
by  a  former  wife,  and  J.  L.  Hibbs,  Emma  V.  Keller,  Clarissa 
K.  Darrah,  Sarah  B.  Anderson,  Charles  O.  Hibbs,  and  Samuel 
A.  Hibbs,  children  by  the  said  Eliza  Hibbs.  He  also  left 
surviving  him  the  following  grandchildren :  Ofcley  Hibbs  and 
Oolda  Evana,  and  one  stepson,  Izatens  Glover,  a  son  of  his 
wife,  Eliza  Hibbs,  by  a  former  husband.  At  the  execution  of 
the  will,  the  testator's  son  by  his  former  wife,  P.  W.  Hibbs, 
was  dead,  and  there  then  survived  said  P.  W.  Hibbs,  his 
widow,  Sarah  E.  Hibbs,  and  two  children,  to  wit,  Okley  Hibbs 
and  Mema  Hibbs,  who  were  his  only  heirs  at  law,  all  of  whom 
were  living  at  the  execution  of  the  wilL  The  widow,  Sarah  E. 
Hibbs,  Hubseqaently  married  J.  L.  Hibbs,  previously  mentioned 
herein,  and  is  now  the  wife  of  said  J.  L.  Hibbs,  and  the 
mother  of  the  two  above-mentioned  children  of  said  P.  W. 
Hibbs,  deceased.  Mema  Hibbs  died  intestate  prior  to  the 
death  of  said  testator,  to  wit,  tm  December  4, 1901,  aged  fifteen 
years,  never  having  married,  and  never  having  had  issue. 
Okley  Hibbe  died  intestate  May  25,  1909,  aged  twenty-six 
years,  eight  months,  and  fourteen  days,  never  having  married 
and  never  having  had  issue,  leaving  surviving  as  hia  sole  heir 
at  law,  the  said  Sarah  E.  Hibbs,  his  mother,  defendant  herein. 
P.  J.  Hibbs  died  in  August,  1905,  leaving  surviving  him  Nora 
D.  Hibbs,  his  widow,  and  the  following  children^  as  his  only 
heirs  at  law,  to  wit :  James  Hibbs,  Stephen  A.  Hibbs,  Lioyd 
Hibbs,  and  Carl  Hibbs,  all  of  whom  are  now  living.  Nora  D. 
Hibbs,  hitherto  mentioned,  subsequently  intermarried  with  one 

Lee,  and  is  now  his  wife.    Emma  Y.  Keller  died  in 

April,  1905,  leaving  her  surviving,  her  husband,  Isaac  Keller, 
and  the  following  children  as  her  only  heirs  at  law,  to  wit: 
Harness  Keller,  Mama  Keller,  Oris  Keller,  and  Lee  Keller,  all 
of  whom  are  now  living.  The  granddaughter,  Oolda  Evans, 
and  the  stepson,  Izateus  Glover,  are  still  living.  Eliza  Hibbs, 
Vou  167  lA,— 12 
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widow  of  testator,  died  Janaary  31,  1912,  and  liie  real  estate 
in  controversy  was  still  intact  and  unsold  at  her  death. 

The  real  question  in  the  case  is  one  of  law,  and  it  is 
this:  Did  Okley  Hibbs  and  Merua  Hibbs,  grandchildren  of 
the  testator,  take  a  vested  estate  under  the  will  before  quoted, 
or  was  it  a  contingent  one,  dependent  npon  their  sarviving  the 
widow,  Eliza  Hibbs  T  They  are  not  mentioned  in  the  will  by 
name,  and  if  they  took  any  estate  it  is  because  of  their  being 
"the  heirs  of  the  body  of  P.  W.  Hibbs,  deceased."  P.  W. 
Hibbs  was  dead  at  the  time  of  the  execution  of  the  will,  but 
his  heirs  were  mentioned  simply  as  a  class,  although  they 
were  then  well  known  to  the  testator  by  name.  In  other 
wonk,  the  devise  was  to  a  class,  and  the  will  provides  that 
at  the  death  of  testator's  wife,  the  farm  was  to  be  sold  and 
the  proceeds  were  to  be  divided  as  therein  stated,  and  in  part 
to  the  living  heirs  of  the  body  of  P.  W.  Hibbs,  deceased,  a  son 
by  a  former  marriage. 

It  is  contet^ed  for  appellant  that  by  the  terma  of  &e 
will  the  children  of  P.  W.  Hibbs,  living  at  the  time  of  testa- 
tor's death,  took  the  share  devised  to  them  as  a  vested  remain- 
der, and  that  npon  their  death,  unmarried  and  without  issue, 
their  shares  went  to  their  mother,  Sarah  E.  Hibbs.  In  sup- 
port of  this  claim  reliance  is  placed  upon  some  well-estab- 
lished rules,  to  wit:  That  a  will  speaks  from  the  time  of 
testator's  death;  that  a  remainder  will  be  construed  to  be  a 
vested  rather  than  a  contingent  one,  if  this  may  be  done  with- 
out doing  violence  to  the  terms  of  the  will ;  that  if  a  beneficiary 
be  living  at  the  time  of  testator's  death,  the  devise  takes  effect 
although  the  time  of  its  enjoyment  is  postponed  until  a  future 
period.  All  these  propositions  may  be  conceded ;  but  most  of 
them  are  mere  presumptions,  which  may  be  met  by  evidence  to 
the  contrary.  For  instance  while  it  is  true  as  a  general  rule 
that  a  will  is  ambulatory  in  character,  and  speaks  only  from 
testator's  death,  nevertheless  the  testator  may  make  it  speak 
as  of  some  other  period,  and  as  a  mle  control  the  disposition 
of  his  property  as  he  wills.    He  may,  if  he  sees  fit,  make  it 
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speak  aa  of  some  other  date,  and  if  he  does  so,  courts  must 
conBtnie  the  instrument  according  to  his  intent 

This  is  peculiarly  true  where,  as  in  this  case,  the  gift 
was  to  a  class  living  at  a  particular  time.  And  it  is  a  general 
rule  that  where  there  is  a  devise  of  a  life  estate  with  a  remain- 
der to  a  class,  those  members  of  the  class,  and  those  only, 
take,  who  are  in  ezist«nce  at  the  time  fixed  for  distribution. 
And  if  none  of  them  are  in  existence,  the  gift  fails.  Olsen  i: 
Toungerman,  136  Iowa,  404 ;  Wilhelm  v.  Colder,  102  Iowa, 
342 ;  Kalbach  v.  Clark,  133  Iowa,  215 ;  McClain  v.  Capper,  98 
Iowa,  145. 

Again,  the  general  rule  is  that  a  ^ft  of  a  remainder  to 
the  living  heirs  of  one  already  deceased  creates  a  contingent 
and  not  a  vested  estate.  BirdsaU  «.  BirdsaU,  157  Iowa,  363 ; 
Ttoaites  v.  Waller,  133  Iowa,  84.  As  supporting  the  rule  of 
this  court,  see  Olney  v.  Hull,  21  Pick.  (Mass.)  311 ;  OoUaday 
V.  Enoch,  235  HI.  412  (85  N.  B.  649,  126  Am.  St  Rep.  224) ; 
Barr  V.  Denny,  79  Ohio,  358  (87  N.  E.  267) ;  In  re  Moran's 
WiU,  118  "Wis.  177  (96  N.  W.  367). 

Without  reference  to  any  particular  rules,  it  is  quite 
apparent  from  the  reading  of  the  will  that  testator  did  not 
intend  to  pass  a  vested  estate  to  the  heirs  of  P.  W.  Hibbs, 
then  deceased.  He  expressly  provided  that  his  real  estate  be 
sold  only  after  the  termination  of  the  life  estate  to  the  widow, 
and  that  the  proceeds  and  not  the  land  itself  be  divided  among 
the  parties  named,  and  "the  living  heirs  of  the  body  of  the 
late  P.  W,  Hibbs. ' '  Manifestly  by  the  use  of  these  terms  he 
meant  the  heirs  of  P.  W.  Hibbs  living  at  the  time  of  the  death 
of  his  widow,  Eliza  Hibbs.  The  intention  of  the  testator, 
when  ascertained,  must  be  given  effect,  unless  there  be  some 
arbitrary  rule  of  law  to  the  contrary.  There  is  no  auch  rule 
applicable  here.  On  the  contrary,  the  cases  we  have  cited 
clearly  indicate  that  under  all  canons  of  construction  the 
estate  created  by  the  will  was  what  is  known  as  a  contingent 
remainder,  and  as  the  beneficiaries  died  befqre  the  death  of 
the  widow,  childless  and  unmarried,  they  took  nothing,  and 
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nothing  passed  to  their  mother,  Sarah  E.  Hibbs.  None  of  the 
cases  relied  npon  by  appellant  annonnces  a  contraiy  rule, 
unless  it  be  Archer  v.  Jacobs,  125  Iowa,  467,  but  that  case 
was  distinguished  in  BirdsaU  v.  BvdsaU,  supra. 

Blain  v.  Dean,  160  Iowa,  708,  also  relied  apon  by 
appellant,  is  not  in  point,  and  contains  nothing  at  variance 
with  the  rules  here  announced.  No  question  is  made  that  the 
gifts  are  of  real  estate ;  hence  we  do  not  consider  the  doctrine 
of  equitable  conversion  into  perstmalty,  and  this  decision  ia 
not  to  be  taken  as  an  authority  one  way  or  the  other  on  that 
proposition.  This  doctrine  would  not  afford  any  comfort  to 
appellant  in  any  event. 

The  decree  is  right,  and  it  is — Affirmed. 

Ladd,  C.  J.,  and  Qatnob  and  Withbow,  JJ^  concurring. 


Mni^EB,  Plaintiff,  Appellant,  v.  A.  E. 
Defendant 

Dninue:  sdbtack  watb:  matdaau  watr  ooubbk  A  Und  owner 
1  may  eooBtract  drsins  condnetiiig  the  lurfaM  water  into  a  nmtnral 
wster  course  on  his  own  Und,  or  into  a  depreisioit  on  his  own  land 
loading  into  »  natoral  water  eooroe,  and  if  thna  carried  off  u  it 
would  natnrallj  have  gone  bj  reaaon  of  the  elope  of  the  ground,  iM 
!■  not  liable  in  damagea  to  the  lower  owner  bj  reason  thereof;  and 
to  eonstitata  a  natural  water  course  it  is  not  neeeosary  that  the  flow 
of  water  therein  be  mch  ae  to  wear  out  a  diannel  with  defined  bank*, 
but  if  the  surface  water  naturally  and  habitually  flows  in  a  given 
course  and  within  reasonable  limits  it  is  a  natural  water  course. 

Same.  The  rale  that  a  land  owner  nwy  not  collect  the  water  on  his  own 
S  land  and  discharge  it  onto  the  land  of  a  lower  owner  in  materially 
greater  quantities  and  In  a  difFerent  manner  than  it  would  naturally 
flow,  does  not  apply  to  a  natural  dc^reesion  through  which  the  sur- 
face water  flows  onto  the  lower  land;  in  such  ease  be  may  artiflcially 
increase  or  haeten  the  flow,  so  long  as  it  is  not  diverted  from  Qt» 
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Shm:    btatutu.    Outpter  117  of  the  aeU  of  tha  33d  generftl  UMmldT 

3    does  BDt  limit  the  right  of  a  land  owner  to  drain  his  nuiaM  mter 

into  a  d«presnon  or  Datnral  w&ter  eooTBe  on  his  mm  land,  h  ha  ii 

anthoriied  to  do  b;  a  former  statute,  but  rather  confers  an  addi- 

tioiul  right  to  drain  acroas  adjoining  lands. 

Appeal  from  Jonea  District  Court.— Bos.  F.  0.  Eluson, 
Judge. 

Thdbsdat,  OcroBEB  22,  1914. 

AcnoK  to  enjoin  the  defendant  from  maintaining  tiling 
on  his  land,  the  eflFect  of  which  was  to  gather  aorface  water 
trma  defendant's  land  into  a  swale  or  depreasion  thereon, 
from  which  it  paaaed  onto  plaintiff's  land  to  the  plaintiff's 
injury, — Affirmed. 

C.  J.  Cash  and  Horrick  &  BMnehmi,  for  appellant, 

C.  J.  Lynch,  for  appellee. 

Qatnob,  J. — ^Plaintiff  and  defendant  own  land,  in  the 
same  section.  Plaintiff's  land  is  immediately  east  of  the 
middle  line  of  the  section,  and  defendant's  land  immediately 
west;  the  half  section  line  being  common  to  both  tracta. 
Defendant's  land  is  in  the  southwest  quarter,  and  plaintiff's 
land  in  the  southeast  quarter.  The  center  of  the  section  is 
eommon  to  both  tracts.  A  swale,  or  slough,  or  draw,  runs 
through  the  defendant's  land  in  an  easterly  direction,  crossing 
the  boundary  line  between  plaintiff's  and  defendant's  land, 
and  extending  into  plaintiff's  land  a  distance  variously 
estimated  by  the  witness  from  five  to  fifteen  rods.  This  swale 
or  alough  is  marked  on  either  side  by  ridges,  and  the  natural 
flow  of  the  water  ia  along  this  course  towards  and  onto  the 
plaintiff's  land.  In  the  spring  of  1910,  the  defendant  under- 
took and  did  put  in  two  lines  of  four-inch  tiling  on  either 
nde  of  this  draw  all  on  his  premises,  and  conducted  the 
water  down  to  within  about  sixty  feet  of  the  line  between  his 
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land  and  tiie  plaintiff's,  and  there  dijBcharged  it  again  into  a 
natural  awale  or  depreaaim,  from  which  pmnt,  in  the  natnral 
course  of  drainage,  it  vaa  carried  onto  plaintiff's  land.  This 
depreasioB  in  the  swale  was  at  the  place  where  defendant's 
tile  emptied.  The  plaintiff's  land  is  all  lower  than  the  defend- 
ant's land,  and  the  water  flowing  in  this  draw  or  slongfa  in 
the  natnral  coarse  of  drainage  goes  mto  plaintiff's  land,  hy 
reason  of  the  natural  slope  of  the  ground,  and  this  tile  drains 
no  other  land  than  wonid  naturallj  drain  into  this  slough  or 
depression.  The  natural  and  final  outlet  of  all  water  that 
comes  down  this  slough  or  swale  is  a  creek  several  rods  east 
of  the  half  section  line.  It  appears  that,  prior  to  this  time, 
plaintiff  had  tiled  his  land  commencii^  at  a  point  somewhat 
east  of  his  section  line  and  ronning  eastward.  These  tiles 
were  evidently  put  in  for  the  purpose  of  cartTii^  off  the 
water  that  came  down  the  swale  or  slough  from  defendant 'd 
land.  In  the  spring  of  1911,  it  appears  there  was  a  very 
heavy  rain  in  that  section  of  the  country,  and  the  water 
came  down  through  this  swale  or  draw  onto  plaintiff's  land, 
and  washed  out  or  filled  his  tile,  and  he  claims  flooded  his 
land  to  some  extent,  and  be  brings  ttus  action  now  to  enjoin 
the  defendant  from  continuing  the  use  of  his  tiling,  and  from 
concentrating  the  water  on  his  premises  by  means  of  tiling 
and  casting  it  upon  the  plaintiff.  There  was  a  decree  dis^ 
missing  plaintiff's  petition,  and  plaintiff  appeals. 

The  determination  of  this  case  involves  the  proper  con- 
struction of  section  1989-a53  of  the  Code  Supplement,  which 
reads  as  follows : 

Owners  of  land  may  drain  the  same  in  the  general  course 
of  natural  drainage,  by  constructing  open  or  covered  drains, 
discharging  the  same  into  any  natural  water  course,  or  into 
any  natural  depression,  whereby  the  water  will  be  carried 
into  some  natural  water  course,  and  when  such  drainage  is 
wholly  upon  the  owner's  land,  he  shall  not  be  liable  in  dam* 
ages  therefor  to  any  person  or  persons  or  corporation. 
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This  section  has  been  np  to  this  court  for  eonstrnction 
before,  and  the  object  and  purpose  of  its  enactment  considered 
1  DuinAQE '  ^^^  discussed.  One  of  the  latest  expressions 
Mt?™i  wi^r'  "  found  in  Jonte  v.  Northup,  157  Iowa,  6. 
<xmne.  q,^  factfl  in  thst'case  are  very  similar  to  the 

facts  in  the  case  at  bar,  and  the  constmetion  of  this  statute, 
therein  recognized  and  approved,  would  seem  decisive  of  the 
controvert  in  this  case. 

The  evidence  in  this  ease  discloses  beyond  a  question  that 
the  general  course  of  natural  drainage  on  defendant's  land 
is  along  this  swale,  extending  through  defendant's  land  into 
and  upon  plaintiff's  land;  that  all  the  tiling  done  by  the 
defendant  was  upon  his  own  land;  that  he  dischai^^  the 
water  in  a  natural  depression  upon  faia  own  land,  that  the 
water  from  this  natural  depression,  by  natural  course  of 
drainage,  is  carried  to  a  natural  water  course. 

As  said  in  Hull  v.  Barker,  130  Iowa,  190 : 

To  constitute  a  natural  water  course,  it  is  not  necessary 
that  the  flow  of  water  through  it  shall  have  been  'sufficient 
to  wear  out  a  channel  or  canal  having  definitely  defined 
well-marked  sides  and  banbs.  ...  If  the  surface  water 
in  fact  uniformly  or  habitually  flows  off  over  a  given  course 
having  reasonable  limits  as  to  the  width,  the  line  of  its  flow 
is,  within  the  meaning  of  the  law,  applicable  to  the  disehai^ 
of  surface  waters,  a  water  course,' 

The  statute  here  under  consideration  was  adopted  by  the 
Legislature  in  full  recognition  of  the  rules  heretofore  pro- 
mulgated by  the  courts  touching  the  rights  of  dominant  and 
servient  owners  as  to  the  disposition  of  surface  water,  and,  no 
doubt,  in  the  passage  of  this  statute  they  had  in  mind  the 
reclamation  of  low  and  wet  land,  that  the  same  might  not  be 
lost  to  use,  and  adopted  the  rule  therein  promulgated  in  the 
interest  of  good  husbandry  and  public  welfare.  The  courts 
have  neogaizeA  this  disposition  on  the  part  of  the  lawmaking 
power,  and  in  all  cases,  following  the  passage  of  this  act. 
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have  eoDstrnetl  the  statute  with  great  liberality  that  the  pur- 
poses for  which  it  was  enacted  might  be  made  effectoal. 

Since  the  deciaion  of  Livingston  v,  McDonald,  21  Iowa, 
160,  this  court  has  been  wrestling  with  the  law  of  sarface 
water.  Some  of  the  cases  have  approved  and  followed  that 
rule,  and  some  have  not 

In  Obe  V.  Pattat,  151  Iowa,  723,  it  was  held  that  while 
the  doctrine  therein  announced  is  undoubtedly  still  the  law, 
except  as  modified  or  changed  by  sabsequent  legislation,  "to 
lay  it  down  as  law  that  no  man  may  so  ditch  or  drain  his 
premises  that  surface  water  shall  be  disehai^:ed  therefrmn  in 
any  other  manner  or  at  any  other  place  or  in  any  other 
quantities  than  would  characterize  its  flow  were  the  land  left 
in  a  state  of  nature  would  be  to  effectively  block  the  progress 
of  agricultural  improvement  over  a  large  part  of  the  state. 
The  purpose  and  essence  of  drainage  is  to  interfere  with 
natural  conditions  as  to  surface  water,  to  gather  it  into  tiles 
or  open  ditches,  and  convey  it  to  some  place  of  discharge. 
If  it  is  to  be  of  any  effect  at  all,  the  water  east  from  the 
mouth  of  the  drain  must  be  greater  in  quantity  than  would 
be  discharged  at  that  point  under  natural  conditions." 

The  statute  under  consideration  directly  authorizes  the 
construction  of  open  or  covered  drains  by  which,  or  through 
which,  the  water  would  be  carried  to  some  natural  water 
course,  or  into  any  natural  depressiMi  whereby  the  water  will 
be  carried,  by  the  natural  course  of  drainage,  into  some 
natural  water  coarse.  But  it  is  contended  that  the  rule  has 
its  limitations,  and  even  under  the  statute,  and  that,  even  now 
giving  the  statute  its  broadest  constructi(m,  the  dominant 
owner  has  no  right  to  dischari^  the  surface  water  from  his 
laud  in  snch  greatly  increased  or  unnatural  quantities  as  to 
be  the  cause  of  substantial  injury  to  the  servient  estate. 

The  general  rule  is  that  the  owner  of  the  dominant  estate 
may  not,  by  artificial  means,  concentrate  at  one  point  surface 
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water  diffased  over  the  surface  of  his  land,  and  discharge  it 
in  a  mass  upon  the  lower  laud ;  but  this  rale 

*"■  does  not  apply  to  natural  depressions  or  drain- 

ways  through  which  the  surface  water  on  the  higher  land 
drains  onto  the  lower  land.  The  great  weight  of  authority 
HeemB  to  be  that  the  flow  of  surface  water  along  such  depres- 
sions or  drains  may  be  hastened  and  increased  by  artificial 
means,  bo  long  as  it  is  not  diverted  from  the  natural  course 
of  drainage.  The  very  purpose  of  drainage  is  to  gather  the 
water  from  the  surface  of  the  ground  into  a  channel  and  dis- 
charge it  at  some  particular  point.  Drainage  would  be  wholly 
ineffectual  in  the  accomplishment  of  its  purpose  if  this  were 
not  permitted. 

In  Dayton  v.  Drainage  Commiasionera,  128  111.  271  (21 
N.  E.  196),  the  court  said : 

The  rule  undoubtedly  is  that  the  owner  of  a  higher  tract 
of  land  has  the  right  to  have  the  surface  water  flowing  or 
naturally  coming  upon  his  premises  by  rains  or  melting  snow 
pass  off  through  the  natural  drains  upon  or  over  the  lower  or 
servient  lands  next  adjoining,  and  the  owner  of  the  dominant 
heritage  has  the  right,  by  ditches  and  drains,  to  drain  his  own 
land  into  the  channels  which  nature  has  provided,  even  if 
the  quantity  of  water  in  that  way  thrown  upon  the  next 
adjoining  lower  lands  is  thereby  increased.  But  the  owner 
of  the  higher  lands  has  no  right  to  open  or  remove  natural 
barriers  and  let  onto  such  lower  lands  water  which  would 
not  otherwise  naturally  flow  in  that  direction. 

From  this  it  would  appear  that  the  owner  of  the  dom- 
inant estate  has  the  right  to  hasten,  and  thereby  incidentally 
increa8e,'the  drainage  through  natural  depressiouB  or  drain- 
ways,  by  the  use  of  tiling  where  this  is  done  in  a  proper 
manner  for  the  improvement  of  his  own  land  for  agricultural 
purposes,  and  this,  we  think,  is  the  rule  of  the  statute  under 
consideration.    As  said  in  Jontz  v.  Nortkup,  supra: 

Such  a  rule  is  wholesome  and  is  especially  applicable  to 
the  etmditions  as  they  exist  in  this  state,  if  we  are  to  properly 
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coDserve  our  own  interest  and  to  reclaim  our  agricultural 
lauds.  .  .  .  Defendant  did  nothing  with  his  land  save 
to  collect  the  water  into  a  channel  and  discharge  it  into  a 
natural  swale  or  depression,  and  this  he  had  the  right  to  do 
unless  he  substantially  increased  the  volume  of  water  or 
negligently  discharged  it  so  as  to  injure  his  neighbor.  The 
maxim,  'Sic  utere  tuo  ut  alienum  non  hedas,'  applies  in  such 
cases,  but  not  to  the  extent  of  prohibiting  the  proper  drain- 
age of  surface  or  percolating  waters  into  a  natural  water 
coarse  or  depression. 

In  this  ease  there  is  no  satisfactory  evidence  that  the 
plaintiff  suffered  any  more  damage  from  the  tiling  complained 
of  than  he  would  have  suffered  in  the  absence  of  tiling.  As 
bearing  upon  this  question,  see  Hull  v.  Sarker,  130  Iowa,  190 ; 
Cech  V.  CUy  of  Cedar  Rapids,  147  Iowa,  247;  and  Obe  v. 
Pattat,  supra. 

Our  attention  is  called  to  chapter  117  of  the  33d  General 
Asaembly.  We  do  not  understand  this  statute  in  any  way 
limits  the  right  of  the  dominant  owner  as  given  in  the  section 
8    Same  ■  under  consideration.    It  is  only  an  additional 

■utut««.  remedy,  to  which  he  may  resort  in  the  event 

he  desires  to  open  drains  across  his  neighbor's  land  for  his 
own  purposes. 

In  the  case  at  bar,  the  defendant  did  not  desire  or  attempt 
to  4K)n8truct  a  drain  across  his  neighbor's  land.  He  pursued 
the  right  given  him  by  section  1989-a53 ;  tiled  his  land,  gath- 
ered the  waters  in  the  tiling,  dischai^d  it  upon  a  natural 
depression  on  his  own  land,  sixty  feet  away  from  the  land 
of  the  defendant,  and  therefrom  it  proceeded  in  the  natural 
course  of  drainage.  The  swale  to  which  he  tiled  was  the 
natural  outlet  for  all  the  water  running  through  plaintiff's 
and  defendant's  premises.  The  water  passed  from  the  point 
where  it  was  deposited,  in  the  natural  course  of  drainage,  to 
a  natural  water  course.  It  appears  that  the  swale  itself, 
without  tiling,  carried  the  water  from  hia  land  onto  plaintiff's 
and  it  is  up  to  plaintiff  to  care  for  the  water  which  thus,  in 
the  natural  courae  of  drainage,  comes  upon  his  land.    To  allow 
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plaintiff  to  sit  back  and  insist  npon  a  recognition  of  the  rule 
for  which  he  now  contends  would  render  it  impossible  for  the 
dominant  estate  to  care  for  the  surface  water,  and  would 
render  the  statute  in  question  ineffectual  for  any  purpose. 
We  find  no  error  in  the  record,  and  the  cause  is — Affwmed. 

Ladd,  C.  J.,  end  Deeheb  and  Withbow,  JJ.,  concor. 


Lizzie  Rood  Ladid,  Appellant,  v.  German  SAvnfos  BjCnk  of 
Laee  Pabk,  Iowa,  Appellee. 

OtmaplzMr:     evidence.     The  defendant  bsnli  agreed  vith  plaiBtiff  to 

1  act  SB  her  agent  in  the  sale  of  property  on  which  she  held  a.  mort- 
gage, anil  to  turn  over  the  proceedii  to  apply  on  her  debt  from  the 
mortgagor.  After  the  sale  defendant  assigned  notes  held  by  it  to 
another  bank  that  also  held  notes  of  the  mortgagors,  and  it  imme- 
diately  began  suit  thereon  and  garnished  the  funds  in  defendant's 
hands.  Defendant  did  not  diaclosa  the  contract  with  plaintiff  in  that 
proceeding.  Held,  that  the  evidence  was  not  sufflcient  to  reqaire 
Biibniission  to  the  jury  of  a  charge  of  conspiracy  between  the  two 
banlis  to  defraud  plaintiff  of  the  proceeds  of  the  property. 

Estoppol:     FAILUBE  TO  PLEAD.     The  fact  that  defendant  made  no  claim 

2  in  the  garniehment  proceedings  to  a  portion  of  the  proceeds  of  the 
sale,  which  it  was  agreed  should  be  applied  on  rent  due  the  de- 
fendant, did  not  estop  it  from  asserting  its  claim  for  the  rent  in 
this  action  by  plaintifF  for  the  proceeds  of  the  sale;  aa  defendant 
was  not  a  party  to  the  garnishment  proceedings,  and  could  not  aaseii 
its  claim  therein. 

Damages:     interest.    In  this  action  to  recover  the  proceeds  of  the  sale, 

3  the  plaintiff,  after  allowing  defendant's  claim  for  Tent,  was  entitled 
to  interest  on  the  balance  from  the  time  it  was  received  by  defendant 
from  the  sale  in  the  absence  of  a  tender  by  defendant  of  the  bal- 
ance due. 

Appeal  from  Dickinson  District  Court. — Hon.  A.  D.  Bailie, 
Judge. 

Action    for  money   had  and  received. — Modified  and 
Affimmd. 
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Fridat,  Ootobeb  23,  1914. 
H.  E.  Narey  and  /.  G.  Myerly,  for  appellant. 
E.  A.  MorUng  and  Francis  <£  Owen,  for  appellee. 

Gatnob,  J. — Is  November,  1908,  the  plaintiff  was  the 
owner  and  holder  of  a  certain  promissory  note,  executed  by 
W.  H.  &  F.  0.  Rood,  for  the  sum  of  $3,000,  bearing  interest 
at  6  per  cent.  This  note  was  past  due  and  unpaid,  and  was 
secured  by  a  chattel  mortgage,  executed  by  the  makers  of  the 
note,  on  certain  personal  property  owned  by  them.  In  order 
to  save  a  foreclosure  of  the  mortgage,  it  was  agreed  between 
the  plaintiff  and  Rood  Bros,  that  the  property  covered  by 
the  mortgage  should  he  offered  for  sale  at  public  auction,  in 
the  name  of  Rood  Bros.;  that  the  plaintiff  should  receive 
the  proceeds  of  such  sale,  and  apply  the  net  proceeds  thereof 
on  the  note  aforesaid;  that  plaintiff  should  employ  some 
competent  party  as  clerk  of  the  sale ;  that  all  notes  taken  at 
the  sale  should  be  taken  in  the  name  of  the  plaintiff,  and 
that  all  cash  received  at  the  sale,  should  be  the  property  of 
the  plaintiff,  to  be  applied  on  said  note;  that  thereafter 
plaintiff  entered  into  a  contsact  with  the  defendant  bank,  to 
act  as  clerk  at  said  sale,  and  that  the  bank  should  take  all 
notes  given  for  property,  and  collect  all  cash  for  property 
sold,  and,  at  the  conclusion  of  the  sale,  the  defendant  agreed 
to  turn  over  all  the  cash  received,  and  cash  all  notes  taken, 
and  to  pay  the  fall  amount  to  the  plaintiff,  less  2  per  cent, 
commission  and  1  per  cent,  to  the  auctioneer;  that,  in  pur- 
suance of  said  agreement,  the  defendant  sent  its  cashier  to  act 
as  clerk  at  said  sale,  and  said  sale  was  made,  and  the  proceeds 
of  said  sale  received  by  the  defendant,  under  said  contract ; 
that  the  total  proceeds  of  said  sale  amounted  to  $1,596.35; 
that  the  diseonnt  and  auctioneer's  fees  amounted  to  $55.67, 
leaving  net  proceeds  of  $1,540.48, 

It  appears  that,  after  this  sale  had  been  completed,  tbo 
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plaintiff  demanded  the  proceeds  of  the  aale  delivered  to  her, 
leas  the  discount  and  auctioneer's  fees;  that  the  money  was 
not  delivered  to  her;  and  that  subsequently  the  defendant 
herein,  having  certain  notes  against  Bood  Bros.,  assigned  them 
to  the  hake  Park  State  Bank.  It  appears  that  at  this  time 
the  Lake  Park  State  Bank  also  had  notes  against  Rood  Bros., 
and  the  Lake  Park  State  Bank  instituted  snit  on  the  notes 
80  assigned  to  them,  and  on  the  notes  held  by  them  against 
Rood  Brc«. ;  that  in  this  sait  the  defendant  was  garnished  bb 
the  debtor  of  Rood  Broa.  Its  cashier — the  same  one  who 
acted  as  clerk  at  the  sale — appeared  and  answered,  but  did 
not  disclose  to  the  court  the  contract  under  which  bis  bank 
held  the  money;  that  thereafter  the  plaintiff  intervened  in 
the  snit  brought  by  the  Lake  Park  State  Bank  against  Bood 
Bros.,  claiming  the  money  in  the  hands  of  the  garnishee. 
This  suit  was  determined  in  favor  of  the  plaintiff,  finding  that 
she  was  the  owner  of  the  money,  as  against  the  garnishing 
plaintiff. 

The  present  action  is  commenced  to  recover  from  the 
defendant  the  amount  so  received  by  it — $1,540.48 — and  in 
this  suit  the  plaintiff  also  claims  that  the  defendant  entered 
into  a  cimspiracy  with  the  Lake  Park  State  Bank  to  defeat 
plaintiff  in  ajiy  efforts  she  might  make  to  secure  the  money 
in  their  hands — the  proceeds  of  the  sale — and,  for  that  pur- 
pose, assigned  the  notes  held  by  them  to  the  hake  Park  State 
Bank,  and  conspired  with  said  bank  to  have  a  suit  instituted 
on  said  notes,  and  to  have  this  defendant  garnished  as  the 
debtor  of  Rood  Bros.,  in  violation  of  its  contract  and  agree- 

The  defendant,  for  answer,  admits  that  there  is  due 
plaintiff  $1,540.48,  as  the  proceeds  of  the  sale,  after  allowing 
for  the  discoont  and  auctioneer 's  fees,  but,  by  way  of  counter- 
claim, says  that  for  some  years  prior  to  1908  Rood  Bros,  were 
tenants  occupying  certain  land  of  the  defendants;  that  it 
had  a  lien  upon  the  property  for  the  rent  due;  that  the 
plaintiff's  mortgage  was  prior  to  defendant's  lien  for  rent; 
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that  it  was  orally  agreed  between  the  pl&intifiF  and  defendant 
that  the  defendant  would  permit  the  sale  of  said  property 
at  pnblic  auction,  without  foreclosure  of  the  mortgage,  Qn 
condition  that  defendant  ebould  be  allowed  to  retain  out  of 
the  proceeds  of  the  sale  the  sum  of  $433.07,  to  be  applied  on 
this  claim  for  rent ;  that  the  property  was  sold,  and  the  money 
received  by  the  defendant  under  this  stipulation ;  that,  by 
reason  of  the  stipulation,  the  defendant  waived  its  landlord 's 
lien;  that  the  defendant  applies  $433.07  of  the  proceeds  of 
said  sate,  in  payment  of  the  rent  aforesaid,  under  the  agree- 
ment, and  with  the  consent  and  approval  of  the  plaintiff; 
that  therefore,  of  the  proceeds  of  the  sale,  there  is  due  plaintiff 
the  sum  of  $1,107.41  only. 

Plaintiff,  replying  to  this,  alleges  that  defendant  is  now 
estopped  to  make  this  claim,  for  the  reason  that  they  did  not 
assert  it  earlier  in  the  litigation,  and  that,  in  the  former 
litigation,  this  claim  has  been  adjudicated  against  the  defend- 
ants. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury,  and  a  verdict  rendered  for  the  plaintiff  for  $1,107.41, 
being  the  full  amount  of  plaintiff's  claim,  less  the  $433.07 
allowed  on  defendant's  counterclaim.  The  court,  in  sub- 
mitting the  case  to  the  jury,  did  not  submit  plaintiff's  claim 
for  damages  based  on  the  alleged  conspiracy  between  the 
defendant  and  the  Lake  Park  State  Bank,  and  did  not  submit 
the  question  of  estoppel  pleaded  in  the  reply. 

There  was  a  direct  issue  as  to  whether  or  not  there  was 
any  agreement  between  the  plaintiff  and  defendant,  as  claimed 
hy  the  defendant,  touching  the  allowance  of  the  rent  due  it 
from  Rood  Bros.,  and  their  right  to  retain  a  portion  of  the 
proceeds  of  the  sale  to  discharge  the  same,  and  this  question 
was  submitted  to  the  jury,  and  the  jury  found  that  the  agree- 
ment was  made  between  the  plaintiff  and  defendant,  as 
claimed  by  the  defendant,  and  that  there  was  $433.07  due  tiie 
defendant  from  Rood  Bros,  as  rent,  and  this  was  allowed  as 
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against  plaintiff's  claim.  Ttiis  finding  is  supported  by  the 
evidence. 

The  only  question  submitted  to  the  jury  and  determined 
by  it  was  whether  or  not  the  defendant  was  entitled  to  offset 
against  the  plaintiff's  claim  the  $433.07  on  account  of  rent 
due  from  the  Rood  Bros,  to  it.  The  jury  determined  this 
question  in  favor  of  the  defendant,  under  proper  iustmctions, 
and  we  are  not  concerned  with  that  matter  on  this  appeal. 

The  question  which  we  are  required  to  determine  from  this 
record  is  whether  or  not  the  court  erred  in  refusing  to  submit 
to  the  jury  the  plaintiff's  claim  for  damages,  based  upon 
1    ctiHBFiuci'      *^  alleged  conspiracy  between  the  defend- 

■      «TldtDCC.  3jjt     gjjj    ^^     L^g     pgpjj     gtjitg     BjjQ^^     JQ     ^IjJjIj 

it  is  charged  that  the  two  batiks  conspired  together,  wrong- 
fully aud  fraudulently,  to  procure  a  garnishment  of  this 
defendant,  and  to  secrete  from  the  court  the  true  facts  ia 
relation  to  the  proceeds  of  the  sale  of  the  property  in  the 
hands  of  this  defendant,  and  to  make  it  appear  that  the 
property  belonged  to  Kood  Bros.,  and  that  the  garnishee  held 
it  as  the  property  of  Rood  Bros.,  and  whether  suit  was  brought 
by  the  Lake  Park  State  Bank  against  Rood  Bros,  in  pursuance 
of  this  conspiracy,  and  the  defendant  gamisheed,  for  the 
purpose  of  holding  the  property  under  sucb  garnishment  pro- 
ceedings against  the  plaintiff.  This  issue  the  court  refused 
to  submit  to  the  jury,  on  the  ground  that  there  was  no  evidence 
supporting  the  claim  of  fraud  or  conspiracy,  and  in  this  we 
think  the  court  was  right.  There  is  no  evidence  of  any  con- 
spiracy between  these  two  banks,  other  than  is  found  in  the 
fact  that  the  defendant  assigned  its  note  to  the  Lake  Park 
State  Bank;  that  subsequently  suit  was  brought  upon  the 
note  by  the  Lake  Park  State  Bank;  and  that  in  that  suit  this 
defendant  was  gamisheed  as  the  debtor  of  Rood  Bros. 

In  this  count  the  plaintiff  does  not  seek  to  recover  for 
the  wrongful  suing  out  of  the  attachment,  and,  if  she  does,    - 
she  lays  no  ground  for  it.    The  most  that  appears  is  that  this 
defendant  assigned  its  note  to  the  Lake  Park  State  Bank ;  that 
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the  Lake  Park  State  Bank  commeQCed  an  action  againat  Rood 
Bros.,  in  which  action  they  obtained  judgment  against  Rood 
Bros.,  and  in  the  anit  caused  a  writ  of  attachment  to  isme,  and 
this  defendant  bank  to  be  garnished  as  the  debtor  of  Rood 
Bros.  It  does  not  appear  that  this  defendant  in  anj^  way 
directed,  advised,  or  encouraged  the  suing  out  of  the  writ  of 
attachment,  or  directed,  advised,  or  encouraged  the  gamiab- 
ment  of  this  defendant  The  Lake  Park  State  Bank  had  a 
right  to  contest  with  the  plaintiff  the  claim  of  this  fund,  so 
that  t^ere  is  no  basis  for  holding  this  defendant  on  that 
claim,  or  in  holding  that  the  defendant  was  gnilty  of  any 
fraud  in  procuring  the  garnishment.  To  recover  for  con- 
spiracy, the  conspiracy  must  be  shown  and  that  an  acticm- 
able  wrong  or  tort  was  committed- 
It  i»  next  contended,  in  the  reply  filed  by  the  plaintiff, 
that  the  defendant  is  estopped  from  claiming  a  right  to  the 
offBct  against  the  amount  due  the  plaintiff,  for  the  reason 
that,  if  it  had  any  claim,  it  should  have  as- 
ttiture  to'  serted  it  in  the  garnishment  proceedings,  and, 

not  having  done  so,  it  is  now  estopped  to 
make  such  claim  in  this  suit 

That  question  was  not  involved  in  the  suit  between  the 
Lake  Park  State  Bank  and  Rood  Bros.,  nor  was  it  involved 
in  the  intervention  filed  by  the  plaintiff,  and  the  garnishee 
was  not  required  to  make  the  claim.  He  was  not  a  party  to 
that  proceeding,  nor  to  the  intervention.  In  the  suit  between 
the  Lake  Park  State  Bank  and  Rood  Bros.,  in  which  the 
garnishment  was  issued,  the  only  entry  that  could  be  made  by 
the  court  upon  the  plaintiff's  petition  of  intervention  (if  the 
plaintiff  succeeded  in  her  intervention)  was  to  order  the 
property  released,  upon  finding  the  intervener's  lien  superior 
to  the  lien  of  the  Lake  Park  State  Bank  under  its  garnishment. 
See  Lake  Park  State  Bank  v.  Rood  Bros.,  152  Iowa,  47. 

We  think  there  was  no  error  on  the  part  of  the  court  in 
refusing  to  submit  this  issue  to  the  jury. 
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The  conrt,  in  its  tenth  instmction  to  the  jury  said : 

.  If  yoa  find  from  the  evidence  that  there  waa  no  oral 
agreement  between  the  plaintiff  and  defendant  as  claimed, 
then  the  plaintiff  will  be  entitled  to  recover  the  net  proceeds 
^  of  the  sale,  after  deducting  discount  and  aaetioneer  's  expenses, 
.  .  .  together  with  6  per  cent,  interest  from  the  8th  da; 
of  December,  1908.  But  if  you  believe  from  the  evidence 
that  such  an  oral  agreement  between  the  plaiotifl  and  the 
defendant  was  made  as  claimed  by  the  defendant,  .  .  . 
then  you  will  find  the  plaintiff  entitled  to  recover  the  net 
proceeds  of  said  sale,  less  the  amount  yoa  find  the  defendant 
entitled,  under  the  evidence,  to  retain  out  of  the  proceeds  of 
said  sale  in  discharge  of  his  claim  for  rent,  without  interest. 

In  this,  we  think  the  conrt  erred. 

It  appears,  and  is  settled  by  the  verdict  of  the  jury,  that 
the  plaintiff  received  as  the  proceeds  of  the  sale,  after  deduct- 
ing its  commiBsion  and  auctioneer's  expenses,  $1,540.48;  that 
3  DAitiaa»:  $433.07  of  the  amount  so  received  under  the 
interat  stipulation  between  the  parties  belonged  to 

the  defendant;  that  $1,107.41  in  the  hands  of  the  defendant, 
belonged  to  the  plaintiff;  that  defendant  at  all  times  knew 
the  facts  upon  which  their  right  to  the  possession  of  this  fund 
rested ;  that  the  defendant  has  had  in  its  possession  during  all 
of  this  time  $1,107.41  of  plaintiff's  money;  that  defendant 
made  no  tender  of  the  $1,107.41  to  the  plaintiff  until  the  14th 
day  of  March,  1912,  at  which  time  the  defendant  deposited 
with  the  clerk  of  the  district  court  for  the  use  and  benefit  of 
the  plaintiff  the  sum  of  $1,107.41. 

We  think  the  defendant  ought  to  be  required  to  pay 
interest  on  this  sum  to  the  plaintiff  from  the  8tb  day  of 
December,  1908,  and  the  judgment  and  decree  is  therefore 
modified  to  tiiis  extent. 

This  being  a  mere  matter  of  computation,  the  court  from 
which  this  appeal  was  taken  is  hereby  directed  to  enter  judg- 
ment for  the  plaintiff  against  the  defendant  for  $1,107.41, 
Tou  16T  li.— la 
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with  6  per  cent,  interest  from  the  8th  day  of  December,  1908, 
up  to  the  time  of  the  entry  of  the  judgment. 

As  thus  modified,  the  case  is  affirmed. 

Modified  and  Affirmed, 

Xjaod,  C.  J.,  and  Deemeb  and  Withbow,  JJ.,  concur. 


Fbbdebice  Haitz,  Appellant,  y.  The  Joint  Boabds  of  StrpEB- 
VI60B3  OP  WooDBUHT  AND  MoNONA  CooNnES,  and  Drain- 

AQE  DiSTBICT  No,  2  OF  WCMDBURT  AND  MONONA  COUNTIES, 

Appellee. 

Dnlnage:     dauaoss:     zvnjXNCX.    WlMre  none  of  plAmtdff'a  Und  waa 

1  actually  appropriated  for  drainage  purpoeea,  and  there  waa  no  com- 
petent evidence  of  damage,  either  present  or  prospectivo,  his  claim 
tor  domagea  was  properly  rejected. 

8une:     bekkfits:     assessment:     evioxnce.     On  appeal  from  tta  aft- 

2  BOBsment  of  boQeflta  for  drainage  purposes,  land  not  inclnded  in  the 
district  cannot  be  made  the  basts  of  a  compariaon  of  benefits  with 
land  which  is  included;  and  land  included  in  the  district  cannot  be 
shown  to  have  received  no  benefit,  but  is  required  to  pay  some  part 
of  the  expense. 

Appeal  from  Monona  District  Court. — Hon.  Wm,  Hutchin- 
soH,  Judge. 

Pbiday,  October  23,  1914. 

Oirr  of  the  establishment  of  what  is  known  as  drainage 
district  No.  2,  of  Woodbury  and  Monona  counties,  two  actions 
arose,  which  were  consolidated  and  tried  together  in  the  dis- 
trict court.  The  first  was  a  claim  for  damages  Sled  by  plaintiff 
with  the  county  auditor  of  Monona  county,  in  which  he  asked 
damages  done  his  property  by  the  establishment  of  the  district 
The  board  rejected  plaintiff's  claim,  and  he  appealed  to  the 
district  court.    The  other  arose  out  of  objections  filed  by  Haitz 
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with  the  county  auditor  to  the  aasessnient  of  benefits  against 
his  ioDd.  These  objections  were  overruled,  and  Haitz  appealed 
to  the  district  court.  T^pon  a  trial  there  plaintiff  was  defeated, 
and  he  appeal8."Aj^rmcd. 

C.  E.  Undcrhilt,  for  appellant. 

J.  W.  Anderson  and  Strong  &  Whitney,  for  appellees. 

DEEMiat,  J. — The  trial  court  correctly  disallowed  plain- 
tiff's claim  for  damages,  for  the  reason  that  he  made  no  proof 

as  to  the  amount  or  character  thereof.    None    . 
*'  SS^Bg^l'  of  plaintiff's  land  was  taken  for  the  ditch, 

and  his  damages,  if  any,  were  consequential, 
and  there  was  no  competent  testimony  of  any  damages  to 
plaintiff's  land,  either  present  or  prospective. 

As  to  the  appeal  from  the  assessment  of  benefits,  there  is 
also  a  failure  of  proof.    The  objections  to  the  assessment  were : 

1.  That  his  said  lands  will  not  be  benefited  in  any  man- 
ner, or  receive  any  benefits  by  the  making  of  said  proposed 
improvement,  and  the  said  improvement  or  ditch  will  not 
afford  any  outlet  for  the  drainage  of  any  portion  of  his  lands, 
nor  bring  any  outlet  nearer  to  his  lands  or  relieve  the  same 
from  overflow. 

2.  That  none  of  his  said  lands  would  be  benefited  as 
compared  with  the  benefits  to  other  lands  in  said  district. 

3.  That  his  said  lands  were  included  in  drainage  district 
No.  1  of  Woodbury  and  Jlonona  counties,  Iowa,  and  there 
was  assessed  against  the  same  a  heavy  tax  for  said  improve- 
ment, and  these  commissioners  acted  illegally  in  not  taking 
into  consideration  the  value  of  such  other  improvement  in 
district  No.  1  in  classifying  and  fixing  the  benefits  against 
objector's  lands,  and  did  not  give  him  any  credit  by  reason 
thereof. 

There  is  no  statement  in  these  objections  as  to  the  amount 
of  the  assessments  on  the  different  tracts  of  land  included  in 


2.   8*hb:  bene- 
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the  district,  and  no  competent  proof  was  offered  aa  to  the 
amoimt  of  these  asseasmenta,    A  plat  showing 
_    _  certain  percentages  for  aasesament  is  relied 

^"^^  upon  by  appellant,  but  the  record  does  not 

show  that  this  was  offered  or  introduced  in  evidence.  Even 
if  it  were,  it  does  not  show  the  amount  of  the  aaBeasments 
against  the  several  tracts.  The  only  comparison  of  tracts  was 
with  a  parcel  of  land  which  was  not  included  in  the  drainage 
district  at  all,  and  manifestly  this  cannot  be  considered.  The 
most  that  can  be  claimed  is  that  plaintiff  introduced  some 
testimony  tending  to  show  that  his  land  was  not  benefited  at 
all ;  but  this  he  cannot  do  on  an  appeal  from  the  aasesament, 
because  his  land  was,  for  the  purposes  of  ihis  case,  included 
in  the  district,  and  in  consequence  was  bound  to  pay  some 
part  of  the  expense  incident  to  the  establishment  thereof. 

Plaintiff's  testimony  might  have  been  competent  on  the 
issue  as  to  the  establishment  of  the  district,  and  the  proper 
boundaries  thereof ;  but  it  waa  not  competent  on  the  question 
of  the  amount  of  his  assessment  after  the  completion  of  the 
district.  No  reason  appears  for  disturbing  the  orders  of  the 
trial  court,  and  they  must  therefore  he,  and  they  are — 
Affirmed, 

Ladd,  C.  J.,  and  Oatnob  and  Withbow,  JJ.,  concurring. 


In  rb  Estate  op  Pbteb  Corniw,  Deceased. 

LizziB  Jacobs  v.  WiuiIau  Cobnils,  Wh.  Cobnii£,  Trustee, 

et  al..  Appellants. 

Wllla:  BEQmisT  in  trust:  tixuinattoh  or  tkcbt:  biqht  or  beks- 
riciABT.  In  eqi]it;r  &  trnet  will  be  cancelled  when  the  object  for 
which  it  was  created  haa  ceased  to  eziHt.  Thus  where  a  father  dnr- 
isg  hia  life  time  assisted  in  the  support  of  a  married  daughtor  and 
ber  children,  because  her  husband  was  a  drinking  man  and  had  no 
property,  a  bequest  by  the  father  in  tmrt  for  the  benefit  of  the 
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dftoghtar  daring  the  life  of  the  htuband,  ani]  upon  hia  death  to  be 
paid  to  her,  waa  intended  to  preaerve  the  traat  to  har  at  againat 
the  husband,  and  upon  b  divorce  from  her  husband  the  trust  ter- 
minated and  she  waa  entitled  to  receive  the  bequest 

A-ppeal  from  Woodbury  District  Court. — Hon.  David  Mouib, 
Judge. 

Fbiday,  October  23,  1914. 

Ltzzm  Jacobs,  an  heir  and  devisee  of  Peter  Coniils, 
deceased,  filed  a  petition  for  the  construction  of  the  will  of 
the  deceased,  and  to  this  the  trustees  appointed  by  the  will 
demnrred.  This  demurrer  was  OTemiled,  and  they  thereafter 
filed  an  answer.  On  the  issues  thus  joined  the  case  was  tried 
to  the  court,  resulting  in  an  order  finding  that  the  prayer  of 
the  petition  should  be  sustained  and  petitioner  waa  awarded 
all  the  property  given  her  in  trust  by  the  will.  The  trusteed 
and  oUter  parties  in  interest  appeal. — A^rmed. 

E.  B.  WaUmg  and  Oriffin  dt  Page,  for  appellant. 

C.  N.  Jepton  and  E.  C.  Logan,  for  appellee. 

DsEUBB,  J. — Peter  Comils  died  testate  in  Woodbury 
county,  Iowa,  some  time  in  the  year  1903,  and  on  October  20th 
of  the  same  year,  his  will  was  duly  admitted  to  probate. 
Among  other  things  hia  will  made  the  following  provision  for 
the  appellee,  Lizzie  Jacobs ; 

First:  It  is  my  will  that  all  of  my  just  debts  and  all 
of  the  expenses  of  my  last  illness  to  be  paid  in  full,  subject 
thereto  I  give,  devise  and  bequeath  all  of  my  property  both 
real  and  personal  monies  and  credits  to  my  beloved  wife, 
Erkel  Comils,  to  have  and  to  hold  with  all  rents  and  profits 
therefrom,  during  the  term  of  her  natural  life. 

Second:  Upon  the  death  of  my  beloved  wife,  the  said 
Erkel  Comils,  it  is  my  will  that  all  of  the  remainder  of  my 
property,  at  the  time  of  her  death  shall  be  divided  equally 
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between  all  of  my  beloved  childreii  share  and  share  alike, 
subject  only  to  the  restrictions  as  to  the  share  of  my  daughter 
Lizzie  Jacobs,  as  hereinafter  mentioned,  it  being  my  iutentioii 
that  my  son  William  Cornils,  one-seventh,  to  my  son  Edward 
Comils,  one-seventh;  to  ray  daughter  Mary  Zeglio,  one- 
seventh,  to  my  daughter  Katie  Schaalhause,  one-seventh,  to 
my  daughter  Agnes  Coruils,  one -seventh,  to  my  son  Charles 
Comils  one-seventh,  and  to  my  daughter  Lizzie  Jacobs,  one- 
seventh.  The  said  one-seventh  as  willed  and  bequeathed  to 
my  daughter,  Lizzie  Jacobs,  shall  be  held  in  trust  tor  her  use 
only  during  the  life  of  her  husband,  Andrew  Jacobs,  the 
interest  on  her  one-seventh  interest  to  be  paid  annually  to 
her  by  trustee  of  lier  interest,  said  interest  thereon  to  be  at 
rate  of  five  per  cent,  per  annum.  Upon  the  death  of  her 
husband,  Andrew  Jacobs,  her  full  share  one-seventh  shall  be 
paid  to  her,  but  in  the  event  of  her  death  prior  to  the  death 
of  her  husband,  the  said  Andrew  Jacobs,  then  and  in  that 
event,  it  is  my  will  that  her  full  share,  being  one-seventh  of 
the  remainder  of  my  estate  on  the  death  of  my  wife,  Erkel 
Comils,  shall  be  divided  among  the  children  of  the  body  of 
my  daughter,  the  said  Lizzie  Jacobs. 

Third :  It  is  my  will  and  I  hereby  appoint  as  trustee  of 
the  share  of  the  said  Lizzie  Jacobs  my  son,  William  Comils. 

I  hereby  appoint  and  nominate  my  eon,  Edward  Comils, 
to  be  the  executor  of  this  my  last  will  and  testament  and 
exonerate  him  from  giving  bonds  in  any  amount. 

At  the  time  of  testator's  death,  Andrew  Jacobs,  the 
husband  of  Lizzie,  was  still  alive,  but  during  the  year  1911 
the  wife  obtained  a  divorce  from  him  on  the  grounds  of  habit- 
ual drunkenness  and  cruel  and  inhuman  treatment.  She  was 
also  awarded  the  custody  of  their  four  minor  children,  who 
are  defendants  or  respondents  herein.  Testator's  widow  died 
some  time  in  the  year  1911,  and  at  the  time  of  his  death  Lizzie 
and  Andrew  Jacobs  had  three  children.  After  his  death,  and 
before  the  death  of  his  widow,  another  child  was  bom.  Lizzie 
Jacobs,  the  petitioner,  claims  that,  in  virtue  of  her  divorce 
from  her  husband,  the  trust  created  by  the  will,  having  been 
accomplished  and  terminated,  she  became  entitled  to  the 
entire  fund  for  the  reason  that,  the  object  of  the  trust  having 
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been  accomplished,  tiie  entire  property  vested  in  her,  and  the 
trial  court  auBtained  thia  contention.  The  appeal  is  from  this 
ruling. 

That  the  estate  devised  to  Lizzie  Jacobs  was  in  trust  is, 
of  course,  conceded;  but  it  is  a  well-established  rule  in  equity 
that  a  trust  will  he  canceled  if  the  object  for  which  it  was 
created  has  ceased  to  exist.  See  Underbill  on  Trusts  &  Trustees 
(4th  Ed.)  pages  97,  98.  As  illustrating  the  rule,  the  follow- 
ing cases  are  cited  by  the  author :  Culbertson's  Appeal,  76 
Pa.  145;  SchUssinger  v.  Mallard,  70  CaL  326  (11  Pac.  728)  j 
Ex  parte  Stone,  138  Mass.  476;  Mitchell  v.  MitcheU,  35  Miss. 
108;  Wat  V.  CarroU,  37  S.  C.  388  (16  S.  E.  130) ;  Roberts  v. 
Moseley,  51  Mo.  285;  Morgan  v.  Moore,  3  Gray  (Mass.)  323; 
Koenig's  Appeal,  57  Pa.  352;  PSlow  v.  Wade,  31  Ark.  678; 
Nightingale  v.  Nightingale,  13  R.  1. 113.  See,  also,  as  sustain- 
ing the  same  doctrine.  In  re  Lee's  Estate,  207  Pa.  218  {56  Atl. 
425) ;  Cory  v.  Slead,  220  111.  508  (77  N.  E.  234) ;  Hill  on 
Trustees,  section  239  et  seq. ;  Perry  on  Trusts  &  Trustees, 
voL  2,  page  920. 

In  Koenig's  case,  it  is  said ; 

It  cannot  be  doubted  that  the  trust  was  created  for  a 
single  purpose.  That  was  to  protect  the  property  given  at 
first  absolutely  to  Mrs.  Smith,  against  her  husband.  .  .  . 
But  if  the  sole  purpose  of  the  trust  was  to  protect  the  wife's 
estate  against  her  husband,  it  is  manifest  that  purpose  was 
fully  accomplished  when  the  coverture  ceased.  The  divorce 
of  the  parties  terminated  all  possibility  of  the  husband's 
interference  with  the  property  bequeathed  and  devised  to  the 
wife  as  completely  as  bis  death  would  have  done.  Then  why 
should  the  trust  be  continued  after  its  exigencies  have  been 
mett  It  matters  not  what  may  he  the  nominal  duration  of 
an  estate  given  by  will  to  a  trustee.  It  continues  in  equity  no 
longer  than  the  thing  sought  to  be  secured  by  the  trust 
demands.  ,  .  .  There  can  he  no  doubt  that  a  trust  for 
the  separate  use  of  a  married  woman  ceases  on  the  death  of 
her  husband,  or  on  her  divorce  from  him,  and  this  though 
vested  in  terms  in  the  trustee  in  fee,  and  though  he  be  required 
to  collect  and  pay  over  the  rents  and  interest,  not  because 
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auch  a  trtut  is  not  an  actdve  one,  bnt  because  it  is  special, 
and  either  the  death  or  divorce  renders  its  continoance 
nonecessary.  If,  then,  the  trust  in  Christian  Koenig  was 
instituted,  as  we  think  the  will  clearly  shows,  solely  to  protect 
the  appellee's  property  against  her  hushand,  it  terminated 
when  by  the  divorce  it  became  oseless  as  a  means  of  such 
protection. 

In  re  Lee's  Estate  follows  Koenig's  case,  and  is  Yery 
mnch  like  the  one  now  before  as,  in  that  in  the  event  of  the 
death  of  the  wife  before  the  demise  of  the  hoaband,  the 
property  was  to  go  to  her  children.  In  Cory  v.  Slead,  tupra, 
the  Supreme  Court  of  IHinois  said : 

The  testator  devised  a  section  of  land  to  his  four  grand- 
children, giving  to  each  a  quarter  section,  and  created  the 
trust  only  as  to  this  one.  No  mention  ...  is  made  of 
Xjester  Gary  as  an  individual  or  dissevered  from  his  relation 
to  the  complainant  as  husband,  and  it  is  clear  that  the  only 
purpose  of  these  provisions  was  to  protect  the  property 
devised  from  any  marital  rights  of  Lester  Cary  as  husband 
of  the  complainant,  or  any  benefit  to  bim  or  inheritance  by 
him.  They  were  not  designed  for  the  protection  of  the  com- 
plainant against  herself,  or  her  improvidence,  or  want  of 
judgment,  because  the  trustee  was  directed  to  convey  to  her 
absolutely  and  in  fee  if  she  survived  her  'present  husband.' 
They  were  not  made  merely  because  the  complainant  was  a 
married  woman,  but  only  for  her  protection  while  she  was  the 
wife  of  the  individual  who  was  then  her  husband.  The  testa- 
tor meant  either  that  the  complainant  should  survive  the 
marriage  or  the  individual,  and  if  he  had  referred  to  the 
individual,  he  would  naturally  have  provided  for  a  convey- 
ance if  she  survived  Lester  Cary,  or  would  have  nsed  some 
language  indicating  that  intention.  It  is  perfectly  clear  that 
it  was  not  the  physical  existence  of  Lester  Gary,  but  his 
relation  to  the  complainant  as  husband,  that  induced  the 
testator  to  create  the  trust  If  the  complainant  was  living 
after  Lester  Cary  ceased  to  be  her  husband,  every  purpose  of 
the  will  would  be  fulfilled  by  a  conveyance  to  her  and  if  the 
testator  had  intended  to  use  the  word  'survive'  in  the  sense 
of  outliving  the  person,  Lester  Cary,  we  think  he  would  have 
used  different  language.    It  will  be  seen  from  the  will,  con- 
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sidered  u  a  whole,  that  its  proviaions  were  inspired  by  a 
distroBt  or  dislike  of  Lester  Gary,  and  were  framed  with  the 
single  purpose  of  preventing  his  receiving  any  benefits  from 
the  devise. 

An  examination  of  the  cases  cited  leads  us  to  the  con- 
claaion  that  the  whole  matter  depends  upon  the  intent  of  the 
testator.  If  the  trust  was  created  to  protect  the  wife's 
estate  against  her  bubsand,  and  to  preserve  the  property  to 
herself  and  children,  it  is  manifest  that  the  death  of  the 
husband  renders  the  continuance  of  the  trust  entirely  anneees- 
sary,  and  according  to  the  overwhelming  weight  of  authority, 
a  divorce  to  the  wife  is  quite  as  effectual  as  the  husband's 
death. 

The  testimony  shows  that  Andrew  Jacobs  was  a  hard- 
drinking  man,  and  that  he  and  his  wife  did  not  get  along 
together — all  of  which  was  known  to  the  testator  at  the  time 
be  made  his  will.  He  had  no  property,  and  accumulated 
nothing  during  his  married  life.  He  contributed  little  to  the 
support  of  bis  family,  and  since  the  divorce  he  has  done  noth- 
ing for  his  children.  Testator  contributed  to  the  support  of 
his  daughter  and  her  children  during  his  lifetime,  and  the 
tffltimony  shows  that  the  property  was  devised  in  trust  to 
protect  the  daughter  and  her  children.  The  will  itself  shows 
that  the  trust  should  cease  on  the  death  of  the  beneficiary's 
husband,  and  the  full  share  provided  therein  for  tiie  wife 
should  be  paid  to  and  vest  in  the  wife,  Lizzie  Jacobs.  It  was 
also  provided  that  in  the  event  she  died  before  her  husband, 
the  share  so  devised  should  pass  to  the  children  of  her  body. 
As  the  devise  was  in  trust  to  preserve  the  same  as  against 
the  husband  of  the  beneficiary,  and  was  to  cease  upon  his  death, 
it  is  manifest  that  a  divorce  from  him  would  quite  as 
effectively  deprive  him  of  any  control  of  the  property  as 
would  his  death ;  and  we  are  of  opinion  that  upon  the  grant- 
ing of  the  divorce  the  purpose  of  the  trust  failed,  and  that  the 
beneficiary  was  entitled  to  have  the  property  free  of  the  trust 

It  is  suggested  for  appellant  that  the  effect  of  this  ruling 
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might  be  to  deprive  the  Jacobs  children  of  a  right  to  the 
property.  It  will  be  observed  that  their  rights  were  con- 
tingent Dpon  the  death  of  their  mother  before  their  father's 
death.  As  we  have  constmed  thia  will  to  mean  that  divorce 
is  the  equivalent  of  death  in  terminating  the  trust,  the  same 
constmction  most  obtain  throagboiit,  and  in  determining  the 
children's  right?  it  shonld  be  held  that  the  divorce  was  the 
equivalent  of  the  hosbaod's  death,  and  as  the  wife  is  still 
living,  she  is  entitled  to  the  property. 

The  Supreme  Court  of  Penn^lvania,  in  the  cases  cited, 
fonnd  no  difficulty  in  awarding  the  property  to  the  benefi- 
ciary, although  her  children  had  a  contingent  interest  under 
the  wilL  We  have  no  doubt  that  testator  intended  the  trust 
to  cease,  not  only  upon  the  death  of  his  son-in-law,  but  also 
whenever,  by  divorce  or  otherwise,  his  relations  with  his 
(testator's)  daughter  ceased. 

The  trial  court  was  right  in  ordering  the  trust  property 
turned  over  to  Liz^e  Jacobs,  and  its  order  and  judgment  are 
— Affirmed. 

liADD,  C.  J.,  and  Qatn(w  and  WrrnBow,  JJ.,  concur. 


The  Motor  Accbssowes  Manufacturing  Company,  Appel- 
lant, V.  The  Makshalltown  Motor  Matebluj  Manufac- 
TCRiKo  Co.,  Bentlet  W.  Sinclaib  and  Viggo  N.  Hansen, 
Appellees. 

Vntiii  comp«tltioii;  tkade  uakeb  ahd  makes  :  isaud.  Unfair  com- 
1  petition  in  trade  consists  in  conducting  a  trade  or  busineaa  in  sach 
manner  that  there  is  tm  express  or  implied  representation  that  the 
goods  or  business  of  one  is  the  same  as  that  of  another;  and  applies 
where  one  limulat^e  a  particular  device  or  STinbol  of  another  in  mieh 
manner  as  to  lead  an  ordinarily  prudent  person  to  believe  that  the 
goods  are  those  of  the  other,  thus  perpetrating  a  fraud  upon  the 
person  deceived  and  upon  the  general  public  dealing  in  such  goods. 
The  basis  of  an  action  for  unfair  competition  is  fraud,  and  this  may 
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Sams:     injdnction.    Courta  of  equit}'  will  enjoin  the  fraudulent  uu  of 

2  a  name,  device  or  Bjmbol  oMd  for  the  purpose  of  depriving  another 
of  a  buBinesa  thus  mtablisbed,  and  of  the  profits  flowing  therefrom; 
even  thongh  the  name,  device  or  symbol  is  one  that  cannot  be  pro- 
tected as  such,  if  by  long  use  it  has  acquired  a  secondary  meaning 
as  designating  the  business  or  goods  of  a  particular  person,  and  the 
public  has  come  to  know  his  goods  by  tliat  name  or  symbol. 

Same:    tbask  uabks  and  nahbb:    tbaud:    bvuehck.    Any  person  baa 

3  a  right  to  mauufacture  a  particular  article,  except  sueh  as  may  be 
protected  by  patent,  in  such  manner,  shape  and  form  as  is  ewential 
to  its  use  and  purpose  for  which  intended.  The  necessary  features 
of  its  construction,  which  are  common  to  articles  of  that  class,  cannot 
be  appropriated  by  one  person  to  the  exclusion  of  another.  lu  this 
action  to  restrain  the  manufacture  and  sale  of  a  spark  plug  the  evi- 
dence is  held  insulGcieut  to  establish  unfair  comptetition,  or  that  any 
one  was  deceived  or  that  confusion  resulted. 

Appeal  from  Marshall  District  Court. — Hon.  Ci-arbnce 
Nichols,  Judge. 

Fbiday,  October  23,  1914. 

Action  to  enjoin  the  defendaot  from  mannfactaring  or 
selling  a  certain  spark  plug,  claimed  to  be  made  in  imitation 
of  spark  plugs  manufactured  by  the  plaintiffs,  alleging  that 
the  same  contain  special  features  which  distinguished  plain- 
tiff's manufactured  article  from  all  others,  and  to  enjoin  the 
defendant  from  using  its  corporate  name,  claiming  that  the 
same  resembled  plaintiff's  to  such  an  extent  that  it  caused 
confusion  to  the  puhU«  mind,  thereby  injuring  plaintiff's 
business.  Decree  for  the  defendant  dismissing  plaintiff's 
petition.    Plaintiff  appeals. — Affirmed. 

F.  E.  Northup,  for  appellant. 

Boardman  dt  Lawrence,  for  appellees. 


204  Motor  Co.  v.  Motob  Co.  [167  Iowa 

Gatnor,  J. — Prior  to  Febrnary,  1910,  the  original  plain- 
tiffs in  this  suit,  £.  J.  Beeve  and  Charles  C.  Eldridge',  were 
engaged  in  the  business  of  selling  automobiles  at  Marshall- 
towu,  Iowa.  About  February,  1910,  they  begaa  the  manu- 
facture of  spark  plugs  in  connection  with  one  C.  F.  Johnson, 
under  the  trade-name  of  Motor  Accessory  Manufacturing 
Company.  As  then  organized,  it  constituted  a  copartnership. 
On  the  2d  day  of  June,  1911,  as  such,  they  filed  a  petition  in 
the  district  court  of  Marshalltown,  in  which  they  prayed  for 
an  injunction  against  the  defendant,  alleging,  among  other 
things,  that  Yi^o  N.  Hansen,  who  is  one  of  the  defendants 
herein,  was,  at  the  time  they  began  the  manufacture  of  their 
spark  plugs,  in  the  service  of  the  plaintiff  as  a  salesman,  and 
as  such  acquired  a  knowledge  of  the  peculiar  characteristics 
of  the  plaintiff's  spark  plug  and  of  the  manner  in  which 
plaintiffs  were  manufacturing  the  same.  On  or  about  the 
11th  day  of  March,  1911,  the  defendant  Hansen  severed  his 
connection  with  the  plaintiffs,  and  immediately,  and  in  con- 
nection with  one  Sinclair,  organized  and  incorporated  another 
company  under  the  name  of  the  Marshalltown  Motor  Material 
Manufacturing  Company,  for  the  purpose  of  manufacturing 
spark  plugs  in  imitation  of  those  made  by  the  plaintiffs,  and 
with  the  intent  of  profiting  by  the  reputation  that  plaintiffs 
had  built  up.  Immediately  upon  the  organization  of  this 
company,  the  defendants  commenced  the  manufacture  of  and 
put  on  the  market  spark  plugs  containing  all  the  essential 
and  novel  features  of  the  spark  plug  invented  and  manu- 
factured by  the  plaintiffs,  and  closely  resembling  it  in  form 
and  general  appearance.  The  spark  plug  manufactured  by 
the  plaintiffs  is  called  the  "Hel-Fi,"  and  embodied  some  new 
and  useful  improvements  upon  which  a  patent  had  been 
applied  for,  and  an  application  for  a  patent  then  pending  in 
the  Patent  OfQee  of  the  United  States. 

Plaintiff  further  says  that  the  principal  feature  which 
distinguished  the  spark  plug  manufactured  and  sold  by  the 
defendants  from  the  "Hel-Fi"  is  the  cutting  of  "V-shaped 
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notches  in  the  end  of  the  eiectrodes,  and  saya  that  thia  is  one 
of  the  features  of  the  invention  for  which  a  patent  had  been 
applied,  and  is  one  of  the  features  of  plaintiff's  invention  in 
spark  plugs;  that  the  defendant  adopted  this  prominent 
feature  of  the  spark  p\ag  to  the  ezt«nt  of  ^ving  it  the  name 
"The  V-Bay  Spark  Plug;"  that  the  notches  in  the  electrodes 
are  in  the  ends  of  the  small  electro  wires,  and  are  inconspicu- 
oos  to  the  eye;  that  in  general  appearance  the  spark  plug 
made  by  the  defendants  is  nearly  identical  with  the  "Hel-Fi," 
and  the  various  parts  are  interchangeable ;  that  the  similarity 
is  BO  great  as  to  deceive  the  public  and  the  ordinary  purchaser, 
by  means  of  which  defendant  did  deceive  the  pnbtic  and  was 
enabled  to  palm  off  its  spark  plug  for  the  spark  plug  of  the 
plaintiffs. 

Plaintiffs  farther  complain  of  the  similarity  of  the  cor- 
poratism names,  inasmuch  as  both  companies  do  business  at 
the  same  place,  claiming  that  it  tended  to  cause  confusion 
and  deception,  and  has  a  tendency  to  divert  to  the  defendant 
orders  which  are  intended  for  the  plaintiffs ;  that  the  defend- 
ant has  obtained  and  filled  orders  which  were  intended  for 
the  plaintiffs,  and  which  would  have  come  to  the  plaintiff 
except  for  the  similarity  of  names. 

On  the  9th  day  of  September,  1912,  the  plaintiffs  amended 
their  petition,  alleging  that,  since  the  commencement  of  this 
action,  the  plaintiffs  in  the  original  suit  had  incorporated, 
using  the  trade-name  of  the  copartnersliip  as  its  corporate 
name,  to  wit,  the  Motor  Accessories  Manufacturing  Company. 
The  defendant  admits  that  it  is  a  corporation,  and  that  they 
are  engaged  in  the  manufacture  of  V-Kay  Spark  Pings,  but 
denies  all  other  allegations. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  the 
conrt,  and  a  decree  entered  dismissing  plaintiff's  petition. 
Plaintiff  appeals. 

These  essential  facts  appear  from  an  examination  of  the 
record :  At  the  time  this  suit  was  commenced,  the  defendants 
were  making  a  spark  plug  called  the  V-Bay ;  that  plaintifib 
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were  making  a  spark  plug  called  the  Hel-Fi.  The  defendant's 
spark  plug  has  notcbeB  in  the  electrodes  V-shaped.  These 
were  in  the  end  of  the  sraall  electrode  wires,  PlaintiflEs  had 
never  marketed  any  apark  plugs  with  V-notches  in  the  elec- 
trodes prior  to  the  organization  of  the  defendant  company, 
nor  until  after  it  had  placed  such  upon  the  market;  that  the 
cartons  in  which  the  pln^  were  presented  to  the  public  and 
sold  were  different  in  this:  That  the  Hel-Pi  was  presented 
and  sold  in  a  red  cart<Hi,  the  defendant's  Y-Ray  in  a  blue 
carton;  that  the  name  "Hel-Fi"  was  stamped  on  plaintiff's 
spark  plugs,  and  the  name  "Y-Ray"  stamped  upon  defend- 
ant 's  plugs.  One  was  marked  with  a  red  devil ;  the  other  with 
a  Y,  with  a  streak  of  lightning  stamped  on  its  respective  plug. 
The  "Y-Ray"  had  a  niekel-plated  shell,  the  Hel-Pi  a  rough 
iron  shell;  a  notched  electrode  on  the  Y-Ray,  none  on  the 
Hel-Pi ;  a  smooth  spacer  on  the  Hel-Pi,  a  beveled  cleaning  cap 
on  the  Y-Ray.  On  the  V-Ray  the  electrode  was  bent  at  right 
angles  to  a  center ;  on  the  Hel-Fi  the  electrodes  paralleled  the 
center  electrode. 

It  appears  that  plaintiffs  had  not  applied  for  a  patent 
with  V-notches  in  the  electrodes  at  the  time  this  suit  was 
begun,  and  had  never  placed  on  the  market  any  spark  plug 
with  Y-notches  in  the  electrodes.  In  other  respects,  the  spark 
plug  manufactured  by  the  defendant,  in  size  and  form  and 
general  appearance,  resembled  the  spark  plug  made  by  the 
plaintiffs.  It  is  claimed,  however,  that  the  resemblance  con- 
sisted only  in  those  essential  features  of  construction  necessary 
to  the  construction  of  the  article  prepared  for  the  market,  and 
that  no  one  has  an  exclusive  right,  even  by  use,  to  appn^riate 
these  to  himself,  and  thereby  acquire  the  sole  right  to  the 
manufacture  of  the  particular  article.  These  do  not  con- 
stitute, in  themselves,  trade-marks,  nor  are  they  the  subject 
of  personal  appropriation,  nor  does  their  use  offend  against 
the  law  of  unfair  business  competition. 

The  disposition  of  this  case  does  not  involve  the  question 
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of  tntde-namea  or  trade-marks,  nor  the  rights  which  obtain 
to  patented  articles. 

In  the  presentation  of  this  case,  the  plaintiffs  rely  solely 
npon  the  rules  heretofore  laid  down  governing  lufair  businefls 
competition,  and  the  determination  of  this  case  involves  the 
application  of  these  principles  to  the  facts  as  we  find  them 
in  this  record. 

What  is  unfair  competition  is  a  mixed  question  of  law 

and  fact,  and  has  been  varionsly  defined  and  applied  by  the 

courts.    It  consists  in  the  condact  of  a  trade  or  business  in 

such  a  manner  that  there  is  an  expressed  or 

mSfS^Md*"^'  implied  representation  that  the  goods  or  busi- 

nanes ;  fraud,     jj^^g  ^f  ^^  ^^^^  ^^^  gj^  q^^  goods  and  business 

of  another  (see  28  Am.  &  Eng.  Bncye.  345  [2d  Ed.]),  and 

applies  in  cases  where  one  simulates  the  particular  device  or 

symbol  employed  by  another  in  such  a  way  as  to  deceive  the 

ordinarily  prudent  person,  thereby  leading  him  to  believe,  by 

the  marks  thus  simulated,  that  the  goods  are  the  goods  of 

another,  and  thus  practicing  a  fraud  upon  the  person  whose 

goods  he  simulates,  and  upon  the  general  public  dealing  in 

those  goods. 

The  ground  of  the  action  of  unfair  competition  is  fraud, 
and  this  may  be  shown  by  direct  t^timony,  or  by  facts  and 
circumstances  or  inferred  from  the  manner  in  which  the 
business  is  carried  on. 

This  doctrine  is  applied  in  cases  where  one  has  established 
a  business  under  a  particular  name,  or  by  the  use  of  certain 
marks  or  symbols,  so  that  it  has  become  known,  in  the  trade, 
2    Same  ■  In-  generally  as  designating  the  goods  of  that  per- 

joocuoQ.  gQj,      Courts  of  equity  will  enjoin  one  who 

fraudulently  assumes  the  same  name,  device,  or  symbol  for 
the  purpose  of  stealing  away  from  the  other  the  business  so 
established,  and  thereby  depriving  him  of  the  profit  which 
flows  from  the  business.  The  object  of  the  law  is  to  protect 
the  property  rights  of  a  person  from  invasion  by  one  who 
fraudulently,  by  the  use  of  the  same  devices,  symbols,  or  name. 
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seeks  to  and  does  take  from  him  the  ciutom,  good  will,  and 
the  boameas  by  him  established  and  maintained.  There  is  no 
practical  way,  other  than  hj  prohibition  to  prevent  tht  filch- 
ing of  trade  established  by  one  in  an  article,  tbroogh  a  name, 
symlxd,  or  mark,  than  by  prohibiting  the  oae  of  tiie  trade 
name  or  mark. 

Even  where  the  name,  symbol,  or  device  used  is  not  one 
that  can  be  protected  as  a  trade  name  or  mark,  equity  will 
protect  one  in  the  use  of  it,  where  it  has,  by  long  use,  obtained 
a  secondary  meaning,  aa  designating  the  gooda  of  one  par- 
ticolar  person,  and  where,  by  the  use  of  it,  the  public  haa 
G<Hne  to  know  his  goods  by  that  name  or  symboL  He  thereby 
acquires  a  property  in  it  which  is  of  valae,  and  which  another 
cannot  wrongfully  simulate  and  so  deprive  him  of  the  benefits 
of  its  use.  See  Sartor  v.  Schaden,  125  Iowa,  696,  in  which  it 
is  said: 

Aside  from  the  law  of  trade-marks,  courts  will  protect 
trade  names  or  reputations,  although  not  registered  or  prop- 
erly selected  as  trade-marks,  on  the  broad  ground  of  enforcing 
josticc  and  protecting  one  in  the  fruits  of  his  toil.  This  is 
all  bottomed  on  the  principle  of  conunon  business  integrity, 
and  proceeds  on  the  theory  that,  while  the  primary  and 
common  use  of  a  word  or  phrase  may  not  be  exclusively 
appropriated,  there  may  be  a  secondary  meaning  or  construc- 
tion which  will  belong  to  the  person  who  has  developed  it.  In 
this  secondary  meaning  there  may  be  a  property  right 

To  have  this  protection,  the  party  complaining  must 
show  that,  by  continued  ose,  the  secondary  meaning  has  become 
established  in  the  public  mind,  and  that  his  goods  have  become 
known  and  recognized  by  the  public  under  the  name,  device, 
or  symbol,  with  its  secondary  meaning.  The  secondary  mean- 
ing only  comes  from  use.  Before  the  courts  will  afford  pro- 
tection in  its  use,  it  must  be  shown,  that,  as  to  the  party 
complaining,  it  has  a  secondary  meaning  in  the  public  mind ; 
that  it  designates  and  is  understood  to  represent  the  goods  of 
the  party  complaining,  so  that  one  appropriatinE  it  and  using 
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it,  after  each  meaning  had  attached,  would  be  in  a  position  to 
practice  a  fraud  upon  tbe  complainant  and  npon  the  public 

There  is  no  general  rule  applicable  to  all  these  cases. 
Each  case  must  depend  upon  ita  own  peculiar  facts.  It  must 
be  borne  in  mind  that  courts,  in  the  enforcement  of  this  law, 
do  not  seek  to  strangle  competition  nor  to  foster  monopoly, 
but  lend  their  aid  only  to  him  who  in  good  faith  has  adopted 
distiDguisbing  marks  or  names  to  denote  the  origin  of  bis 
goods,  or  adopted  some  peculiar  way  of  distiuguiahing  his 
goods,  and  it  must  appear  that  bis  godds  have  become  known 
to  the  public  by  the  distinguishing  mark,  and  that  business 
and  trade  in  the  goods,  under  the  designation,  has  been 
acquired.  Then  it  is  that  courts  of  equity  will  step  in  and 
prevent  another  fr(»n  filching  from  him  his  busness  by  simu- 
lating the  name  or  mark  thus  adopted.  Therefore  it  most 
appear,  to  entitle  the  party  to  relief,  that  the  name,  device, 
or  symbol  used  by  him  has  acquired  a  secondary  meaning  in 
the  pablic  mind,  or  with  the  trade,  and  that  he  has  estab- 
lished a  business  under  that  name,  mark,  or  symbol. 

Every  one  has  a  right  to  manufacture  spark  plugs,  except 
snch  as  may  be  protected  by  patent,  has  a  right  to  manu- 
facture them  in  the  way  and  in  snch  manner,  shape,  or  form 
8    Saub-  trade       ^^  ^^  essential  to  adapt  them  to  the  use  and 
°"me»:'ft»ad:    purposes  for  which  they  are  intended.     The 
eTidencc.  necessary  features  of  construction  no  one  can 

appropriate  to  himself.  No  court  would  enjoin  one  from 
making  use  of  features  essential  and  necessary  for  the  con- 
struction of  the  article,  simply  because  they  resembled  or  are 
the  same  as  those  formerly  used  by  another.  The  adoption, 
by  one  manufacturer,  of  the  essential  features  of  another's 
product,  where  those  features  arc  common  to  articles  of  that 
class,  doea  not  of  itself  amonnt  to  unfair  competition.  See 
Warren  v.  American,  141  Fed.  513  (72  C.  C.  A.  571),  or  as 
held  in  Bathhone  v.  Champion,  189  Fed.  26  (110  C.  C.  A.  596, 
37  L.  R.  A.  (N.  S.)  258) :  The  rule  of  unfair  competition 
cannot  be  successfully  invoked  to  abridge  the  freedom  of 
Vol.  167  U.— 14 
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trade  competitioo,  where  the  aimilarity  complained  of  is  with 
reference  to  necessary  functional  characteristics  of  the  article 
dmnlated.  These  essential  features  enter  into  the  composition 
of  all  articles  of  the  same  kind,  and  no.  one  can  acqnire  a 
personal  or  individual  right  to  the  same  even  hy  use. 

The  books  are  as  full  of  cases  as  the  human  mind  is  full 
of  invention.  Efforts  have  been  made  to  simulate  the  bosiaefla 
of  others  and  steal  away  the  trade,  and  courts  have  responded 
to  the  call  for  protection.  The  whole  doctrine  is  based  upon 
the  theory  of  protection  to  the  person  whose  rights  are 
invaded,  as  well  as  to  the  rights  of  the  public.  It  rests  upon 
nnfair  methods  used  to  deprive  another  of  rights  acquired 
and  business  established.  See  Fairbank  Co.  v.  Lukel,  King  d; 
Cake  Soap  Co.,  102  Fed.  327  (42  C.  C.  A.  376),  and  Sartor  v. 
Sckaden,  supra. 

Applying  these  principles  to  the  case  at  bar,  we  find  that 
the  defendant  started  in  business  in  the  manufacture  of  these 
spark  plugs  complained  of  shortly  after  the  plaintiff  had 
gone  into  business;  that  plaintiff  had  not  established  a  busi- 
ness, and  had  not  sold  any  spark  plugs  with  V-notches  in  the 
electrodes;  that  the  only  point  of  resemblance  of  the  two 
products  was  in  the  matter  of  essential  construction  common 
to  all  plugs;  that  the  points  of  difference  easily  observable 
by  the  trade  were  exposed,  and  could  easily  be  seen  and 
recognized,  by  one  desiring  to  make  purchase  as  follows: 
Plaintiff  called  its  spark  plug  "Hel-Pi,"  and  the  regular 
mark  was  a  red  devil's  head.  Defendants  called  theirs  "V- 
Bay,"  and  their  regular  mark  was  a  V,  with  radiating  streaks 
of  lightning.  Defendant  sold  theirs  in  a  blue  carton.  Plain- 
tiffs sold  theirs  in  a  red  carton.  The  defendant  used  a  nickel- 
plated  shell,  stamped  with  the  name  "Y-Ray,"  Plaintiff 
used  a  rough  iron  shell.  The  defendant  used  a  spiral-beveled 
cap  which  served  Ss  a  cleaner.  Plaintiffs  used  a  square 
shoulder  cap  used  as  a  spacer.  The  defendants  bent  their 
electrodes  converging  inwardly  towards  the  central  electrode. 
Plaintiffs  bent  their  electrodes  to  parallel  the  central  electrode. 
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Defendants  notched  their  electrodes  with  a  V.  Plaintiffs  did 
not.  The  defendants  stamped  their  trade-mark  on  the  por- 
celain "V-Ray."  Plaintiffs  stamped  theirs  "Ilel-Fi."  There 
is  BO  evidenee  that  any  one  was  deceived  or  that  any  confuaiou 
arose. 

As  said  by  the  trial  court  in  his  opinion : 

If  plaintiff  had  been  in  business  a  number  of  years,  and 
had  gained  for  themselves  an  excellent  reputation  in  the  name 
-under  which  they  were  doin^  business,  and  had  built  up  a 
good  will,  that  would  be  one  thing;  buf>  here  are  two  com- 
panies entering  into  competition  at  practically  the  same  time. 
The  plaintiff  takes  the  name  'Motor  Accessory  manufacturing 
Company.'  That  is  descriptive  of  the  business  in  which  they 
are  engaged.  The  defendant  has  adopted  the  name  'the 
Marshalltown  Motor  Material  Manufacturing  Company.' 
That,  too,  is  descriptive  of  the  business.  There  is  no  proof 
in  this  record  that  the  plaintiff  had  built  up  a  business  under 
the  name,  so  that  the  name  became  secondary,  and,  without 
such  showing,  it  could  not  become  exclusive.  However,  even 
if  it  should  be  conceded  that  the  names  were  similar,  it  does 
not  afford  evidence  of  a  design  to  engage  in  unfair  business 
competition  for  the  reason  that  it  appears  that  the  defendant 
company  advertised  under  the  name  of  the  4  M.  Company. 

The  plaintiff  has  sought  to  show  that  confusion  arose  in 
the  business  from  the  similarity  in  the  names  of  the  two 
corporations.  This,  if  it  occurred  at  all,  occurred  in  the  early 
part  of  their  business  career,  and  the  evidence  offered  such 
slight  significance  of  confusion  that  we  cannot  trace  it  directly 
to  the  names  or  the  manner  of  doing  business,  rather  to  the 
inadvertence  or  carelessness  of  the  parties  through  whose  act 
the  confusion  arose  if  any. 

There  are  other  complaints  made,  however,  in  the  petition 
of  which  the  evidence  offers  such  slight  proof  that  we  do  not 
consider  them  as  a  basis  for  the  relief  prayed  for. 

As  said  before,  each  case  must  be  decided  on  its  own 
peculiar  facts,  and  a  careful  review  of  the  record  in  this  case 


212  BoxBB  V.  DAonv.  [167  Iowa 

satiafies  iu  that  the  judgment  of  the  district  court  was  right, 
and  therefore  is — Affirmed. 

Ladd,  C.  J.,  and  Dbeueb  and  Withbow,  JJ.,  ccoicur. 


U.  G.  BoYEB,  Appellee,  v.  J.  B.  Daoub,  et  aL,  Appellant. 


:   ABAMDOMUKKT:      JtntOUBHT:      CONCLnSIVKNXSB.     A  finding 

1  that  abience  of  a  judgment  debtor  from  hia  hoinertead,  though  for 
a  eoBaiderable  period  of  time,  waa  temporarj  and  not  snch  as  to  eon- 
stitnte  an  abandonment  of  the  homeetead  ia  eonclosive  on  the  qnea- 
tiou  of  abandonment  prior  to  the  date  of  mch  finding. 

Bum:     ASandonuent:     evidence.     Where  there  is  a  fixed  and  specifle 

2  intent  to  return  to  a  homeotead  at  some  future  time,  althoagh  the 
time  ia  dependent  upon  future  circumatancee,  the  abience  nnder  Buch 
conditions  will  not  eonatitnte  an  abandonment.  In  the  inatant  caae 
an  abandonment  is  not  shown. 

BaBM:     abandonvent:     PBEsuupnoN.     Long  continued  aboenee  from 

3  a  bomeatead  may  raise  a  preeumption  of  abandonment,  but  auch  pre- 
■tunption  ia  not  conelnaiTe. 

Appeal  from  Clarke  District  Court. — Hon.  Thouab  L.  Max- 
WEUi,  Jndge. 

Fbidat,  Octobkb  23,  1914. 

pBOOEEsmo  to  subject  certain  real  estate  to  an  execution. 
Claim  of  homestead  and  former  adjudication.  From  a  decree 
diamissintf  his  application  for  a  modification  of  a  former 
decree,  the  defendant  appeals. — Affirmed. 

0.  M.  Slaymaker,  for  appellant 

W.  8.  Hedrick,  for  appellee. 

Wn-HBow,  J. — I.  The  appellant  is  the  owner  of  a  judg- 
ment against  U.  Q.  Bo^er,  the  appellee,  secured  in  the  diatrict 
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conrt  of  Clarke  comit?  in  April,  1903.  An  execution  was 
isBQed  and  caused  to  be  levied  on  certain  real  property  in  the 
town  of  Woodbam.  Therenptm  this  appellee  brought  pro- 
ceedings to  restrain  the  enforcement  of  the  judgment  against 
the  property  which  had  been  subjected  to  the  levy,  on  the 
ground  that  he  was  a  resident  and  citizen  of  Iowa,  the  head 
of  a  family,  and  that  the  property  was  exempt  to  him  as  a 
homestead.  Issue  being  taken,  there  was  a  trial,  resulting  in 
a  decree  finding  the  property  to  be  a  homestead  and  enjoining 
its  sale  imder  execution.  From  this  decree  which  was  entered 
in  the  February,  1911,  term  of  court,  an  appeal  was  taken  to 
this  court,  resulting  in  an  affirmance  of  the  case  on  its  merits 
February'  13, 1912.    Boyer  v.  Dague,  154  Iowa,  67. 

On  February  21,  1912,  which  was  eight  days  after  the 
decision  by  this  court,  the  appellant  filed  in  the  district  court 
in  the  original  case  an  application  for  a  modification  of  the 
original  decree,  stating  as  grounds  therefor  changed  conditions 
as  fdlowB: 

This  defendant  alleges  that  on  the  trial  of  said  cause  it 
appeared  that  the  plaintifiF  was  a  railroad  carpenter,  working 
for  the  Missouri-Pacific  Railroad  Company,  in  its  shops  at 
Osawatomie,  Kan.;  that  he,  together  with  his  family,  were 
living  at  such  point,  and  had  been  since  February  13,  1906, 
but  he  at  such  time  testified  that  he  was  only  there  tempo- 
rarily, and  that  he  expected  to  return  to  Clarke  county,  Iowa ; 
that  said  canse  was  tried  in  February,  1911,  and  more  than  a 
year  has  now  elapsed  since  that  time,  and  the  said  plaintiff 
has  made  no  effort  to  return  to  Clarke  county,  and  this 
defendant  alleges  and  charges  that  he  never  intends  to  and 
did  not  intend  to  at  the  time  he  so  testified,  but  so  testified  for 
the  purpose  of  inducing  the  court  to  determine  the  cause  in 
his  favor. 

This  defendant  alle^  that,  if  the  plaintiff  did,  at  that 
time,  have  such  intention,  he  baa  since  abandoned  the  same, 
and  he  has  ceased  to  be  a  resident  and  citizen  of  Clarke 
county,  Iowa,  and  the  property  in  controversy  is  liable  to 
execution,  and  therefore  hia  judgment  is,  and  should  be,  a 
lien  thereon. 
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The  plaintiff,  this  appellee,  denied  generally  the  aver- 
ments of  the  supplemental  pleading,  and  pleaded  a  former 
adjudication  of  the  case.  Hearing  was  had  in  the  district 
court,  resulting  in  a  decree  that  the  property  was  the  home- 
stead of  the  plaintiff,  and  dismissing  the  application  for  a 
modification  of  the  original  decree.  From  that  order  this 
appeal  is  taken. 

II.  In  the  trial  of  the  original  case  it  appeared  that  the 
plaintiff  with  his  family  were  living  at  Oaawatomie,  Ean., 
solely  because  of  obtaining  better  wages,  and  with  the  purpose 
,    „        __  on  his  part  t«  return  with  his  family  and  live 

^S^^f^n-  0"  *^  premises  in  controvert.  WMe  the 
ciuaiTeneM.  absence  was  a  prolonged  one,  extending  over 
several  years,  it  was  then  found  and  determined  that  it  was 
not  such  as  to  constitute  an  abandonment  of  the  homestead, 
but  could,  under  the  facts,  only  be  construed  as  a  temporary 
absence.  That  finding  was  conclusive  against  the  parties  at 
least  up  to  the  time  cpvered  by  the  trial  of  the  ease  in  the 
district  court.  Hempstead  v.  Des  Moines,  63  Iowa,  40;  Qas- 
light  Co.  V.  Keokuk,  80  Iowa,  137.  We  therefore  cannot  now 
inquire  into  conditions  covered  by  that  decree,  excepting  as 
they  may  shed  light  upon  the  subsequent  conditions  relied  upon 
as  showing  an  abandonment  of  the  homestead  since  the  original 
finding. 

A  careful  examination  of  the  record  discloses  no  material 
difference  in  the  testimony  introduced  in  this  hearing  and 
that  of  the  former  trial.  Indeed,  depositions  used  at  the 
former  hearing,  and  transcript  of  the  testi- 
^'  lonment'-^Ti-  mony  of  some  witness  there  used,  were  intro- 
""*■  dueed  at  this  hearing.    Witness  testified  as  to 

the  condition  of  the  property,  in  being  out  of  repair,  and  at 
times  unoccupied,  as  tending  to  show' abandonment,  but  vary- 
ing in  no  material  degree  from  that  formerly  shown.  The 
plaintiff,  Boyer,  testified  as  to  his  absence  with  his  family  in 
Kansas,  of  being  in  debt  before  leaving  Iowa,  of  his  employ- 
ment in  Kansas  at  better  wages,  of  his  desire  and  effort  to  pat 
his  children  through  the  high  school,  and  of  his  intention 
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to  return  to  Iowa  when  he  is  financially  able  and  the  children 
are  educated.  It  is  shown  that  he  never  has  voted  in  Kansas, 
and  that  when  at  different  times  requested  to  do  so  stated  that 
he  was  a  resident  of  Iowa  and  that  he  was  temporarily  in 
Kansas.  These  facts  were  also  before'  the  court  at  the  former 
trial.  Really  the  only  claim  of  difference  in  the  record  of 
the  two  hearings  is  that  the  property  has  only  been  occupied 
a  part  of  the  time  since  the  former  trial,  is  in  about  the  same 
condition  it  then  was,  and  that  the  plaintiff  has  no  definite  or 
fixed  time  for  his  return  to  Clarke  county.  As  to  the  former 
claim,  while  such  evidence  is  proper  as  a  circumHtance  tending 
to  show  an  abandonment,  it  varies  so  slightly  from  that  intro- 
duced at  the  first  trial  as  to  afford  no  substantive  grounds  for 
holding  it  to  be  a  new  fact.  As  to  the  latter,  distinction  must 
be  kept  between  a  fixed  intent  to  return  and  a  fixed  time  for 
returning.  If  the  intent  is  fixed  and  specific  to  return  at 
some  future  time,  the  length  being  dependent  upon  future 
conditions,  such  would  not  be  an  abandonment.  Band  Lumber 
Co.  V.  Atkins,  116  Iowa,  242. 

While  long-continued  absence  without  occupancy  has  been 
held  by  this  court  to  possibly  cause  a  presumption  of  abandon- 
ment, such  may  be  overcome.     Repenn  v. 


in  the  present  case  is  the  result  of  the  former 
judgment,  and  the  present  record  affords  no  proper  basis  for 
a  change  in  that  finding. — Affirmed. 

Ladd,  C.  J.,  and  Dbeher  and  Qatnor,  JJ.,  concurring. 


In  the  Matter  of  the  Estate  of  John  J.  Condon,  Maby  J.  Con- 
don, Executrix,  Maby  J.  Condon,  Widow,  Appellants, 
v.  Lotns  J.  Condon,  et  al.,  Appellees. 

Willi:  ooNSTKDOTioN :  Lirs  £STATa:  bei^qitancy.  Where  a  testator 
luw  made  an  absolute  deyiae  of  propertf  in  fee  to  one  peiaoa,  a  snb- 
sequent  provision  attempting  to  vest  tlie  remainder  in  others  is  re- 
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pugnont  and  void;  but  where  the  devise  woe  of  all  bis  propert}'  to 
hu  wife  for  her  own  uw  and  benefit  during  her  natural  life,  and 
upon  her  death  the  remainder  to  be  divided  equally  among  the  testa- 
tor's named  children,  the  widow  took  a  life  estate  simply  and  the 
bequeet  of  the  remainder  waa  valid. 

Appeal  from  Cherokee  District  Cotirt. — Hon.  WI  D,  Boies, 
Judge. 

Thubedat,  Noveubeb  5,  1914. 


Q  probate  for  the  conatmctioa  of  a  will.  The 
trial  court  ruled  that  the  widow  takes  a  life  estate,  and  ahe 
appeals. — Affirmed. 

William  Mulvaney,  for  appellant 

Molyneux  it  Maker,  for  appellees. 

Pkeston,  J. — The  only  qnestion  is  whether  the  widow 
takes  a  fee  or  a  life  ertate  in  the  real  property.  There  is  some 
claim  by  appellants  in  tbe  printed  argument  that  tbey  were 
entitled  to  a  construction  of  the  will  as  to  the  personal  prop- 
erty, but  we  are  of  opinion  that  this  was  not  asked  in  the 
pleadings  or  presented  to  the  trial  court.  In  oral  argument, 
counsel  state  that  they  do  not  now  press  that  point,  and  it  is 
not  adjudicated.    The  widow  is  also  the  executrix. 

Deceased  left  personal  property  of  the  valoe  of  $20,000, 
one  thousand  acres  of  land  in  South  Dakota,  and  other  real 
estate  in  Cherokee  county.  The  will  is  short.  The  first  para- 
graph provides  for  payment  of  debts,  the  third  appoints  his 
wife  as  executrix,  and  the  paragraph  in  dispute  reads: 

2.  I  give  to  my  wife,  Mary  J.  Condon,  all  of  my  property, 
real,  personal  or  mixed,  wheresoever  situated,  which  I  now 
own  or  may  die  possessed  of,  for  her  own  use  and  benefit 
daring  her  natural  life,  and  at  her  death,  I  direct  that  what 
is  then  remaining  of  the  estate,  shall  be  equally  divided,  share 
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and  share  alike,  between  my  children,  Nellie,  LooU  J.  and 
Mary. 

The  rule  often  stated,  and  to  which  coonsel  agree,  is, 
briefly  stated,  that  in  the  interpretation  of  wills  the  intention 
of  the  testator  governs  and  will  be  carried  into  effect,  nnlesB 
to  do  BO  would  violate  some  rule  of  law. 

There  ia  another  line  of  cases  holding  that,  where  there  is 
an  absolute  fee  devised,  testator  may  not,  in  subsequent  por- 
tions of  the.  will,  again  give  the  same  proper^  to  others,  be- 
cause the  later  provision  is  repugnant  and  void.  In  such  case 
it  is,  perhaps,  more  a  question  of  power  to  again  dispose  of 
projKrty  already  devised  rather  than  a  question  of  intention. 
There  is  a  distinction  between  a  devise  of  a  life  estate  to  one 
person,  with  the  remainder  to  others,  and  the  devise  of  an 
absolute  estate  to  one,  and  an  attempt  to  further  dispose  of 
the  estate.  Appellant  cites  a  number  of  eases,  among  them 
Ckannell  v.  Aldinger,  121  Iowa,  297 ;  Talbot  v.  Snodgrast,  124 
Iowa,  681 ;  Meyer  v.  WeUer,  121  lowa^  51. 

We  think  counsel  erroneously  assume  that  testator  in  the 
will  in  question  does  by  the  first  provision  of  paragraph  2 
absolutely  dispose  of  his  property.  Had  testator  omitted  the 
words  "during  her  natural  life,"  we  would  have  a  different 
proposition.  In  that  case  the  will  would  be  very  much  like 
the  ChanneU  case  and  some  of  the  others  cited.  We  have  no 
difficulty  in  determining  the  purpose  and  intent  of  the  testator 
from  the  language  used.  He  gives  her  bis  property  for  her 
own  use  and  benefit  during  her  nstural  life,  and  at  her  death 
what  is  then  remaining  to  be  divided  between  his  children,  who 
are  named.  The  words  last  quoted  clearly  indicate  the  inteu- 
tion  to  give  a  life  estate.  We  shall  not  attempt  to  cite  all  the 
cases,  but  as  bearing  on  this  see  Paxton  v.  Paxion,  141  lows, 
96;  In  re  Estate  of  Proctor,  95  Iowa,  172;  Steiff  v.  Seibert,  128 
Iowa,  746 ;  Podaril  v.  Clark,  118  Iowa,  264 ;  ChanneU  v.  Ald- 
inger, supra. 

The  will  in  the  instant  case  does  not  contain  au  express 
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power  to  sell.  Whether  the  widow  may  sell  for  her  support 
need  not  be  now  determined,  for  that  question  has  not  been 
argued.  The  only  contention  at  this  point  is  that  the  lan^oage 
used,  that  the  gift  is  for  her  use  and  benefit,  is  a  power  of 
disposal,  and  indicates  an  intention  to  vest  in  her  the  fee.  Con- 
ceding for  the  purpose  of  argument  that  she  may  sell,  it  is  a 
limited  power,  and  will  not  enlarge  her  life  estate  into  an  estate 
in  fee.    Paxton  v.  Paxton,  supra,  and  cases  therein  cited. 

The  trial  court  rightly  held  that  the  widow  did  not  take 
the  fee  and  the  judgment  is  therefore — Affirmed. 

Ladd,  C- J.,  and  Etans  and  Wsavxb,  JJ.,  concur. 


In  the  Matter  of  the  Estate  of  James  Babbbtt,  Deceased, 
State  Bane  of  Fbemont  and  E.  E.  AtiSTiN,  Appellants. 


DEATH :  BUKDEN  OF  FBOOF :  EVIDENCE.  One  ask- 
ing ttdministration  upon  the  estate  of  a  decedent  haa  the  burden  of 
proving  his  death;  and  a,  finding  of  death  bj  the  court  in  tn&king 
the  appointment  of  an  administrator  establishes  the  fact  prima  facie 
that  the  person  is  dead,  and  the  burden  is  then  cast  upon  the  one 
collateraUj'  attacking  the  order  to  show  that  such  person  is  atill 
alive.  The  evidence  in  the  instant  case  is  held  insuflicient  to  ihow 
that  the  person  for  whom  the  adminiatTator  was  appointed  ia  still 

me:  administbation  ;  collateral  attack.  The  appointment  of  an 
administrator  for  the  estate  of  one  who  is  alive  prior  to  the  lapse  of 
seven  ^eara  is  void,  and  may  be  collateTallf  attacked. 

bm:  discovert  or  assbts:  dvidence:  pbejudice.  Where  a  bank 
and  its  cashier  were  ordered  to  appear  for  examination  touching  the 
assets  of  a  decedent  it  was  proper  to  examine  the  vice-president,  who 
was  also  a  director  of  the  bank,  but  not  witnesses  having  do  connec- 
tion with  the  bank.  However,  where  the  evidence  of  such  witnesses 
as  were  improperly  examined  had  no  bearing  upon  any  material 
question  iuiolved,  the  error  in  permitting  their  examination  was  not 
prajudieial. 
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Suu:    ETiDENCi:    SCOPE  or  CBOBs-EXAiiiNATioK.    Where  B  nitneH,  who 

i     made  affidavit  of  decedent's  death,  testified  in  a  proceeding  for  dis- 

eover;  of  aaseta  merely  to  an  inability  to  find  certain  papers,  cross- 

examinatiou  touching  her  knowledge  of  the  death  of  decedent  ff«s 

improper. 

Sum.    a  part;  who  made  application  for  the  appointment  of  an  ad- 

5  minifltrat^r  could  not  be  required  to  appear  for  examination  touching 
matters  embraced  in  the  application,  in  a  proceeding  to  discover 
awete  of  the  estate,  DQleBS  ordered  bj  the  court  to  do  M,  or  at  leMt 
aubptenaed. 

Suae:    DiscovstT  or  assbts:     wnoHGrtiL  possbssioh.    Where  a  bank 

6  issued  drafts  payable  to  a  decedent  several  years  previous  to  his 
disappearance,  which  had  not  been  paid  and  could  not  be  found,  the 
bank  coold  be  required  in  a  proceeding  by  the  administrator  to  dis- 
cover assets  of  the  decedent  to  issue  duplicate  drafts,  when  properly 
indemnified  by  the  administrator  against  any  loss  on  account  thereof ; 
as  the  possession  of  the  funds  by  the  bank  was  wrongful  as  against 
the  administrator,'  althongh  not  fraudulent  or  tortions. 

Appeal  from  Mahaska  District  Court. — Hon,  Henbt  Silwold, 
Judge. 

Thxjbbday,  November  5,  1914. 


This  is  an  appeal  from  an  order  in  probate,  by  which  appel- 
lants were  directed  to  stop  payment  of  certain  drafts,  and  that 
the  defendant  bank  issue  duplicates  of  said  drafts  to  the  ad- 
ministrator. The  State  Bank  of  Fremont  and  E.  E.  Austin, 
the  cashier,  appeal. — Affirmed. 

Irving  C.  Johnson  and  Burrell  &  Devitt,  for  appellants. 

Reynolds  (£  David  and  C.  C.  Orvis,  for  appellee. 

Preston,  J. — The  real  contention  in  this  case  seems  to 
be  which  of  two  banks  shall  hold  the  money  in  controversy 
for  a  time.  The  administrator,  who  is  also  a  banker,  applied 
for  and  obtained  an  order  requiring  appellants  to  appear  and 
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submit  to  an  examiaation  touching  the  possession  or  control 
iiy  them  of  assets  of  the  estate.  Appellants  filed  a  motion  or 
resistance,  in  which  thejr  deny  that  the  court  has  any  jurisdic- 
tion to  grant  an  order  requiring  them  to  appear,  and  they 
deny  that  James  Barrett  is  now  deceased;  they  say  there  is 
nothing  of  record  to  show  that  James  Barrett  is  now  deceased, 
except  the  affidavit  of  Catherine  E.  Sullivan,  attached  to  the 
petition  for  administration,  and  that  it  does  not  show  the 
means  of  knowledge  of  affiant,  or  where  or  when  Barrett  died, 
or  any  other  facta  with  reference  to  his  death ;  that  all  pro- 
ceedings with  reference  to  the  estate  of  a  person  now  living 
are  void,  and  they  ask  that  the  said  Catherine  E.  Sullivan  be 
required  to  be  brought  before  the  court  and  submit  to  a  cross- 
examination  in  relation  to  the  alleged  death  of  Barrett.  No 
ruling  was  made  on  this  motion,  and  no  order  for  the  cross- 
examination  of  Catherine  E.  Sullivan.  Wlien  witnesses  were 
called,  appellants  objected  on  the  same  grounds,  and  because 
Catherine  E.  Sullivan  had  not  appeared  for  cross-examination. 
I.  The  legal  question  most  strongly  ui^d  by  appellants 
is  that  the  court  was  without  jurisdiction  to  enter  any  order 
requiring  the  appellants  to  appear  and  submit  to  examination, 
1  BsTiTw  OF  Di-  ^^^  ^*^  without  any  jurisdiction  to  make 
dra"of 'pn^'-'  *"?  order  requiring  the  appellants  to  produce 
evidcDce.  ^jjy  money  qj.  property,  because  there  was  no 

competent  evidence  of  the  death  of  James  Barrett,  and  that, 
therefore,  the  appointment  of  an  administrator  was  void.  The 
evidence  of  the  witnesses  examined  by  the  appellee,  viz.,  £.  E. 
Austin,  cashier,  and  D,  K,  Unsicker,  who  was  vice  president 
and  a  director,  of  the  appellant  bank,  shows  the  following 
facts  as  to  the  character,  haibits,  condition,  and  previous  con- 
duct of  James  Barrett :  He  was  at  the  Bank  of  Fremont  on 
January  6,  1911,  at  which  time  he  received  the  five  drafts 
in  question,  issued  by  appellant  bank  and  drawn  on  banks 
in  Des  Moines  and  Chicago,  to  the  amount  of  more  than 
$8,000.  These  drafts  have  never  been  presented  for  payment 
or  cashed,  but  the  money  of  appellant  bank  is  on  deposit  in 
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the  Chicago  and  Dea  Moinea  banks,  upon  which  the  drafts 
were  drawn,  to  the  credit  of  appellant.  The  appellants  had 
not  stopped  payment  of  the  drafts  at  the  time  of  this  trial. 
Barrett  was  last  seen  January  27,  1911.  He  was  at  that  time 
eighty-one  years  of  age  and  reasonably  well  for  a  man  of  his 
age.  When  he  was  at  the  bank  January  6th  he  had  about 
$150  or  $200  in  cash.  He  was  a  man  who  spent  very  little 
money  on  himself  for  the  comforts  of  life,  and  ordinarily 
would  be  considered  as  a  tramp.  In  the  winter  he  would 
wear  an  old  felt  hat,  with  a  red  handkerchief  wrapped  over 
it.  He  wore  no  overshoes,  and  rather  a  shabby  overcoat,  if 
he  had  any  at  all.  People  would  be  more  apt  to  give  him 
money  than  to  try  to  take  any  away  from  him.  A  number  of 
years  ago  he  drove  to  town,  tied  his  team  to  the  hitch  rack, 
and  went  to  Oregon,  and  they  did  not  know  where  he  was  for 
four  years.  His  wife  finally  went  out  there  to  him.  His  son 
had  tried  to  place  him  under  guardianship  as  incompetent, 
but  the  guardianship  was  denied.  These  witnesses  had  never 
seen  the  dead  body  of  Barrett,  nor  had  they  seen  any  one  who 
had  seen  his  dead  body.  He  had  simply  disappeared,  without 
letting  any  one  know  bis  whereabouts.  He  left  a  certificate 
for  $100  with  witness  Unsicker  to  pay  his  taxes,  and  the  bal- 
ance, if  any  remained,  to  be  paid  to  a  person  named. 

It  seems  that  Catherine  E.  Sollivan,  a  daughter  of  Bar^ 
rett,  made  an  affidavit  in  connection  with  the  petition  for  the 
appointment  of  an  administrator,  stating  that  Barrett  was 
dead,  and  that  he  had  died  in  Mexico,  but  not  stating  where 
or  when  the  death  oceumed.  Neither  this  petition  nor  affi- 
davit were  introduced  in  evidence  in  this  case.  Aa  we  under- 
stand the  record,  the  application  for  the  appointment  of  the 
administrator  was  presented  to  a  judge  of  the  district  court 
in  Mahaska  county,  Iowa.  It  is  not  contended  that  Barrett 
was  not  a  resident  of  Mahaska  county  when  he  left,  and  there 
is  no  evidence  of  an  intention  on  his  part  to  change  his  resi- 
dence, and  no  evidence  that  he  bad  done  so.  Code,  section 
225,  provides  that  the  district  court  of  each  county  shall  have 
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original  jurisdiction  to  probate  the  wiUa  of,  and  to  grant  ad- 
ministration upon,  the  estates  of  all  persons  who  at  the  time 
of  their  death  were  residents  of  the  coouty.  Code,  section 
3307,  provides  for  the  administration  of  estates  of  absentees 
after  seven  years  have  elapsed,  but  it  is  not  claimed  that  these 
proceedings  were  had  under  the  section  last  referred  to. 

It  is  contended  by  appellants  that,  unless  James  Barrett 
waa  dead  at  the  time  administration  was  granted,  tJie  essential 
basis  of  jurisdiction  was  absent,  and  that  the  burden  is  upon 
the  appellee  to  prove  the  death  of  James  Barrett.  In  New 
York  Life  Ins.  Go.  v.  ChUtenden,  134  Iowa,  613,  in  speaking 
of  administration  upon  the  estate  of  a  person  who  has  not 
been  absent  seven  years,  it  is  said : 

It  seems  to  be  conclusively  settled  by  adjudications  that 
a  probate  court  acquires  no  jurisdiction  by  proceeding  to 
administer  on  the  estate  of  a  person  on  the  ground  that  he  is 
dead,  if  in  fact  he  is  alive,  and  such  proceedings  are  entirely 
invalid,  and  any  judgments  or  orders  made  in  pursuance 
thereof,  and  any  action  taken  thereunder,  are  absolutely  void 
as  against  the  person  who  is  erroneously  adjudged  to  be  dead. 

See,  also,  Scott  v.  McNeal,  154  U.  S.  34  (14  Sup.  Ct.  1108, 
38  L.  Ed.  896) ;  18  Cyc.  66. 

It  is  doubtless  true  that,  when  application  was  made  for 
the  appointment  of  the  administrator  in  this  case,  the  party 
applying  for  the  administration  had  the  burden  to  show  that 
Barrett  was  dead.  That  was  done,  and  the  court  or  judge 
making  the  appointment  was  satisfied  from  the  evidence  that 
Barrett  was  dead,  and  the  appointment  was  made.  The  show- 
ing may  be  made  circumstantially,  by  showing  facts  and  cir- 
cumstances which  fairly  tend  to  establish  the  probability  of 
death  within  a  period  earlier  than  seven  years.  The  presump- 
tion obtains  from  absence  alone,  after  seven  years.  No  appeal 
was  taken  from  that  finding,  and  no  action  has  been  had  to 
set  aside  the  appointment.  That  finding  has  force  as  an  ad- 
judication until  it  appears  that  Barrett  is  alive.  The  court, 
then,  had  jurisdiction  of  the  subject  involved  in  the  applies- 
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tion  for  anthorily  to  admiDUter  the  estate  of  Barrett  as  a  de- 
ceased person.  We  do  not  know  whether  the  court  had  the 
same  evidence  now  before  us,  but  when  letters  of  administra^ 
tion  were  awarded  the  court  necessarily  decided  the  question 
of  fact  that  Barrett  was  dead. 

Appellee  cites  cases  to  the  effect  that  the  appointment 
may  not  be  attacked  collaterally.  This  is  the  rule  in  some 
cases.  But,  under  the  authorities  before  cited,  where  the  ad- 
ministration has  been  granted  upon  the  estate 
'  tmioii "  cai-°  of  one  who  is  in  fact  alive,  and  before  seven 
years  has  elapsed,  the  appointment  is  void, 
and  may  be  collaterally  attacked.  But  it  must  be  made  to 
appear,  after  the  appointment,  that  the  party  is  now  alive, 
or  waa  when  the  appointment  was  m^de.  We  think  the  burden 
is  now  upon  the  appellants  to  show  that  Barrett  is  alive,  or 
was  at  the  time  of  the  proceedings  from  which  this  appeal 
is  taken. 

Appellants  cite  Seeds  v.  Orand  Lodge,  93  Iowa,  175,  and 
other  cases,  to  the  effect  that  one  who  is  shown  to  be  alive 
will  be  presumed  to  continue  to  live.  But  there  would  be 
a  limit  somewhere,  of  course.  The  mortuary  tables  were 
not  introduced  in  evidence,  but  the  expectancy  of  a  person 
eighty-one  years  of  age  is  necessarily  short. 

Conceding  the  rule  as  to  the  presumption  just  referred 
to,  we  have  against  this  the  evidence  which  has  been  recited, 
and  we  are  of  opinion  that  appellants  have  not  shown  that 
this  man  was  alive  when  these  proceedings  were  had.  There 
is  no  presumption  of  death  from  his  mere  absence  alone  for 
two  or  three  years;  but  this,  with  the  other  circumstances, 
fairly  tends  to  show  the  probability  of  death.  In  this  connec- 
tion, there  is  another  circumstance  which  might  be  referred 
to.  If  Barrett  went  to  Mexico,  as  stated  in  the  Sullivan  affi- 
davit, and  as  claimed  by  appellees,  we  may  take  notice  of  the 
war  in  Mexico  for  the  last  few  years  as  indicating  a  condition 
of  more  or  less  peril  to  a  person  such  as  Barrett  is  shown  to 
have  been. 
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II.  Complaint  is  made  by  appeUants  becanse  the  court 
permitted  D.  K.  Unaicker,  Cattierine  E.  Sullivan,  and  R.  K. 
Davis  to  testify.  We  think  it  was  irregular  as  to  Sullivan  and 
s    81VB'  ate-        Davis,    Cases  are  cited  by  appellant  in  which 

ira fwiaeS^ :  tl"s  court  held  that  such  evidence  was  prop- 
prejndke.  '  ^^jy  gxeludcd.  The  trial  court  in  this  case 
should  have  excluded  the  evidence  of  Davis  and  Sullivan ;  but, 
aa  will  be  shown,  their  evidence  waa  not  material,  and  no 
prejudice  could  result.  Unsicker  was  vice  president  and  a 
director  in  the  bank.  The  order  to  appear  for  examination 
was  directed  to  the  bank,  and  to  E.  E.  Austin,  cashier,  and 
we  think  it  was  proper  to  examine  Uusicker  as  an  officer  of 
the  bank,  as  well  as  the  cashier;  it  appearing  that  he  had 
knowledge  of  these  transactions  as  such  officer.  Sullivan  was 
examined  by  the  court  on  its  own  motion,  and  to  matters  that 
are  not  material ;  she  testifying  only  that  she  bad  not  found 
any  of  the  drafts,  and  Davis  testifying  only  to  the  custcmi  in 
stopping  payment  of  drafts.  Neither  of  these  witnesses  testi- 
fied to  any  of  the  facts  bearing  upon  the  question  as  to  the 
death  of  James  Barrett,  or  any  other  question  that  was  ma- 
terial to  the  bearing,  and,  while  we  think  it  was  irregular  to 
hear  the  testimony  of  these  last  two,  there  waa  no  prejudice 
to  appellants  because  thereof. 

III.  As  before  stated,  Catherine  E.  Sullivan  was  a  wit- 
ness called  by  the  court,  and  appellants  sought  to  show,  by 
cross-examining  her,  what  she  knew  about  her  father's  death, 
4  baub:  tji-  ^°'^  ^^'^  ^^  objected  to  as  not  cross-examina- 
tion, and  sustained.  They  also  made  an  offer 
to  prove.    We  think  the  matter  sought  to  be 

thus  brought  out  was  not  cross-examination. 

IV.  Appellants  further  complain  because  they  were  not 
given  an  opportuiiity  to  cross-examine  Catherine  E.  Sullivan 
on  her  affidavit  which  she  filed  in  the  application  for  the  ap- 
pointment of  the  administrator.    This  matter 
was  mentioned  by  appellants  in  their  motion, 

or  resistance,  which  has  been  before  set  out.    It  does  not  ap- 
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pear  that  the  nutter  was  called  to  the  attention  of  the  court, 
and  appellants  did  not  further  press  the  matter.  The  witness 
would  not  be  required  to  appear  for  cross-examination  unless 
ordered  to  do  so,  or  at  least  subpcenaed. 

Y.  As  before  stated,  the  taking  of  the  testimony  of  other 
witnesses  than  that  of  the  persons  who  were  to  be  examined 
was  irregular.  It  is  true  that  section  3315  of  the  Code  does 
s  But»  ■  dia-  °°^  contemplate  a  trial  of  an  issue  of  fact,  but 
Sb^wronlhii  is  in  the  nature  of  a  bill  of  discovery.  If  it 
"*'"'***''"''  appears  without  dispute  that  the  party  sum- 
moned  for  examination  has  property  in  his  possession  or  under 
his  control,  he  may  be  ordered  to  deliver  it  to  the  adminis- 
trator. If  he  claims  some  right  in  the  property,  or  there  is  a 
dispute  as  to  the  facts,  the  administrator  should  resort  to 
some  other  appropriate  action  for  his  remedy.  But  in  this 
case  there  is  no  dispute  as  to  the  facts  which  were  established 
by  the  evidence  of  the  i^pellants.  Their  possession  need  not 
necessarily  be  wrongful  in  the  sense  that  it  is  fraudulent,  or 
^e  like ;  but  tiie  question  is,  rather,  who  is  in  the  right  about 
the  poBBeasion  or  was  rightly  entitied  to  the  money  or  prop- 
erty* Barrett  paid  money  to  the  appellant  bank,  and  it,  in 
turn,  issued  its  drafts  to  Barrett.  The  drafts  were  drawn 
against  its  funds  which  it  had  in  the  Des  Moines  and  Chici^ 
banks,  where  it  now  stands  to  the  credit  of  appellant.  'The 
drafts  are  lost  It  is  true,  as  claimed  by  appellants,  that  there 
is  no  direct  evidence  that  the  drafts  were  lost;  but  the  drafts 
disappeared  with  Barrett,  and  have  not  been  seen  or  heard  of 
since,  and  they  have  not  been  cashed. 

The  administrator  is  entitled  to  the  possession  of  the 
money  of  the  deceased.  The  bank  has  not  the  actual  posses- 
sion of  the  money  or  drafts,  but  they  are  under  its  control 
The  order  of  the  court  was  to  the  effect  that  appellant  bank 
shotdd  Mtop  payment  of  the  drafts  and  issue  duplicate  drafts 
to  the  administrator,  when  he  shall  indemnify  it  by  giving  a 
bond,  under  section  3060-al99,  Code  Supplement.  Under  the 
circumstances  of  this  case,  there  was  no  other  way  in  which 
VOU167U.— 15 
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this  money  or  property  coold  be  delivered  to  the  administra- 
tor, unless  payment  of  the  money  itself  had  been  asked,  which 
would  be  less  favorable  to  appellants  than  the  order  which 
was  made.  There  being  no  dilute  as  to  the  facts,  there  would 
be  no  necessity  for  the  administrator  to  commence  another 
action.  There  ia  a  dispute  between  counsel  as  to  whether  the 
administrator  has  given  bond  as  required  by  the  order. 
"Whether  he  has  or  not  is  not  material  on  this  appeal,  for  the 
reason  that,  under  the  order,  he  must  do  so  before  the  appel- 
lants are  required  to  comply  with  the  order. 

We  conclude  that  there  is  nothing  in  the  record  of  which 
appellants  may  justly  complain,  or  by  which  they  have  been 
prejudiced.   The  judgment  and  order  are  therefore — Affirmed. 

Laod,  C.  J.,  and  Evans  and  Weaveb,  JJ.,  concur. 


"W.   D.    TowNSLBT,    Execator,    Plaintiff   and   Appellant,    v. 
CfiABLEs  P.  TowNBi-BY,  Defendant  and  Appellee. 

EstttM  of  decedents:     bxfobts:     avF-oir;     xnoxscx.     In  this  pro- 
1     eseding  involving  a  set  off  of  a  legatee's  interest  under  a  wiQ  against 
a  note  executed  hj  the  legatee  to  the  testator,  evidence  of  the  non- 
payment of  the  note  is  held  insnfflcieiit  to  oTercome  the  presump- 
tion of  pajment  arising  from  the  eiecation  of  a  releaae  by  the 


BMue:    KviDENCi:    TKANSACTiONs  WITH  A  DKCDEHT.    A  legatee  under  a 
i    will  is  incompetent  to  testdfy  to  a  personal  tronsactirm  with  the  tes- 
tator; and  the  fact  that  a  legatee  did  not  offer  to  teetify  that  a  note 
given  by  him  to  the  testator  had  been  paid  could  not  be  considered 
as  a  cirenmttanee  tending  bi  show  that  it  was  unpaid. 

Wills:  ETCiTAi,  or  CLAius:  xvtdencx  OP  UABiLrrr.  A  will  esecated 
3  after  the  release  of  a  note  given  by  a  legatee  to  the  testator,  in 
which  the  note  was  listed  among  others  as  due  from  the  legatee, 
and  the  will  required  an  application  of  the  amount  of  the  legacy 
to  the  notes  unpaid  at  testator 's  death,  but  did  not  make  the  par- 
ticular note  a  ehuge  against  the  legw^,  did  not  establish  the 
i^atoe's  liabiUtr  for  the  note. 


Nov.   1914]  TOWNSLET  V.  TOWNSLBT.  227 

Smim:     bzpoxtb:    apfbil:     thai,  dk  novo.    FroeeedingB  for  the  con- 

4     firmfttioii  of  an  executor  'h  report  sre  not  triable  de  novo  on  appeal, 

even  thouf(b  the  executor  asked  that  a  release  given  bj  the  testator 

for  the  payment  of  a  note  held  b;  him  be  cancelled,  because  never 

delivered. 

Appeal  from  Washington  Diatrict  Court. — ^Hon.  Hbkbt  Sil- 
WOLD,  Judge. 

Thubbdat,  November  5,  1914. 


Tms  is  a  proceeding  in  probate.  The  issue  between  the 
parties  arises  upon  objections  to  the  final  report  of  the  execu- 
tor.  The  objections  were  sustained,  and  he  appeals. — Affirmed. 

S.  W.  Livingston,  for  appellant. 

Wilton  it  Wilson  and  Marsh  W.  SaHey,  for  appellee. 

Evans,  J. — The  parties  are  brothers.    They  are  the  sons 
of  John  Towosley,  deceased,  and  beneficiaries  of  bis  estate. 
W.  D.  is  the  executor  of  his  father's  estate.    His  final  report 
^  as  such  was  objected  to,  by  Charles  in  the  fol- 

pofw^  let-oitT  lowing  respect :  In  distributing  the  estate,  the 
eTideDce.  executor  applied  the  share  of  Charles  upon  a 

$1,500  note,  executed  in  1902  by  Charles  to  his  father;  such 
note  being  in  the  possessim  of  the  executor.  The  objection  of 
Charles  to  such  application  was  based  upon  the  allegation  that 
the  note  had  been  paid  to  his  father  in  the  year  1905.  Charles 
also  set  out  with  his  objections  a  copy  of  a  formal  writing 
executed  by  his  father  in  July,  1905,  acknowledging  the  pay- 
ment of  such  debt.  To  such  pleading  the  executor  filed  a  reply, 
averring  that  the  writing  set  out  by  Charles  had  never  been 
delivered  to  him  by  the  father,  and  was  therefore  of  no  effect. 
It  appears  without  dispute  in  the  record  that  in  1902  Charles 
did  execute  to  bis  father  a  note  and  mortgage  for  $1,500.  It 
appears,  also,  that  on  the  12th  day  of  July,  1905,  the  father 
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execated  a  formal  written  release  of  sach  mortgage.  One  of 
the  recitals  of  such  release  was  that  the  mortgage  '  *  is  redeemed, 
paid  off,  satisfied,  and  discharged."  Snch  release  was  duly 
recorded  on  Joly  13, 1905. 

On  the  trial  Charles,  being  in  possession  of  such  release 
and  the  original  mortgage,  pat  both  in  evidence,  and  rested. 
It  is  needless  to  say  that  snch  release  was  abundant  proof  to 
sustain  the  order  of  the  trial  court,  in  the  absence  of  some 
appropriate  explanation  or  contradiction  thereof.  In  c<mtra- 
diction  thereof,  the  appellant  relies  wholly  npon  circamBtanees, 
which  are  snbstaDtially  as  follows:  In  March,  1905,  the  father 
gave  to  his  Boa  W.  D.  a  power  of  attorney  to  act  as  his  agent, 
and  from  that  time  fort;h  W.  D.  did  much  of  the  business  of 
the  father.  He  testified  to  the  extent  of  his  knowledge  that 
the  note  had  not  been  paid.  At  the  time  in  question  the  father 
was  under  no  mental  disability  to  transact  his  own  business, 
except  the  ordinary  indispositions  of  his  age,  which  was  sev- 
enty-nine years  at  that  time.  The  power  of  attorney  ^pressly 
recognized  his  right  to  transact  his  own  basiBess.  He  kept  the 
actual  possession  of  his  notes  for  several  years  after  such  date. 
He  died  in  1911,  at  the  age  of  eighty-five. 

We  are  clear  that  the  testimony  of  the  executor  a  not  suffi- 
cient to  overcome  the  written  release.  The  executor  also  lays 
stress  upon  an  alleged  conversation  between  him  and  his 
brother  Charles  after  the  death  of  the  father.  The  executor 
testified  to  such  conversation  as  follows : 

After  the  death  of  John  Townsley,  I  had  a  conversation 
with  Chaa.  E.  Townsley  with  reference  to  the  note  in  dispute 
for  $1,500.  I  think  this  was  probably  the  last  of  April,  1911. 
In  the  conversation  about  this  $1,500  note,  he  came  to  my 
house  and  wanted  to  see  the  note,  and  I  told  him  I  did  not 
have  the  note,  that  it  was  at  Bicher  &  Livingston's  law  office, 
that  I  had  copies  of  it,  that  I  could  give  him  the  date,  and 
payments,  ete.,  and  he  said  that  his  impression  was  that  the 
note  had  been  paid,  and  I  went  upstairs,  and  came  back  down, 
and  began  to  read  them  off  to  him,  and  he  then  said,  if  I 
held  the  note,  why  he  guessed  that  it  had  not  been  paid. 
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As  against  this,  Charles  testified  in  denial  that  he  had 
never  said  that  he  guessed  that  the  note  bad  not  been  paid. 
Some  stress  is  laid  bjr  appellant  in  ailment  upon  the  fact  that 
Charles  did  not  testify  upon  the  trial  that  the  note  had  been 
in  fact  paid. 

If  Charles  had  been  a  competent  witness  to  testify  to  snch 
a  fact,  the  circomstanee  would  not  be  witboat  its  Bigniflcance. 
In  view  of  bis  clear  incompetency  to  testify  to  a  personal 
2    siuB'  BTi-        transaction  with  his  father,  the  circnmstanee 
M^BB  witt'm    ^  entitled  to  no  weight  whatever.    If  Charles 
****"'"  was  not  ready  and  willing  to  testify  to  snch 

fact,  the  ezecntor  could  have  put  him  to  the  test,  either  by 
calling  him  as  a  witness,  or  possibly  by  tendering  a  waiver  of 
objection  to  his  competency.  Upon  the  state  of  the  record  be- 
fore us,  we  would  not  be  justified  in  fixing  any  suspicion  upon 
the  objector  for  his  failure  to  offer  to  testify  to  a  personal 
transaction  between  himself  and  the  deceased. 

The  farther  circumstance  is  urged  that  the  father  made 
a  wUl  in  1908.    In  such  will  he  recited  certain  notes  which  he 
then  held  against  Charles,  being  five  in  number.    This  recital 
B   wtLLB-  iwiui  i^clu'l^  tlifi  $1,500  note  in  question.    Such 
drag's:' ita-"'  '°*'^  recital  in  the  will  of  the  father  could 
buity.  mjj^  ^f  course,  be  binding  upon  Charles  as  cre- 

ating affirmative  liability  against  him.  It  would  have  been 
competent  for  the  testator  to  charge  such  amount  against  the 
share  of  Charles,  whether  he  was  right  or  wrong  in  iocluding 
it  as  an  existing  indebtedness ;  but  he  did  not  do  so.  He  simply 
required  the  share  to  be  applied  to  such  of  the  notes  as  re- 
mained unpaid  at  the  time  of  his  death. 

The  appellant  does  not  claim  that  this  provision  of  the 
will  conclusively  requires  him  to  apply  the  share  of  Charles 
upon  this  note ;  the  amount  of  the  note  being  greater  than  such 
share.  On  the  contrary,  the  parties  stipulated  that  the  de- 
termination of  the  issues  made  should  operate  as  an  adjudica- 
tion of  the  question  of  the  liability  of  the  maker  as  to  the 
whole  note. 
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It.  The  case  is  triable  here  on  errors  011I7.  The  conten- 
tion of  appellant  that  it  is  triable  de  novo  cannot  be  sustained. 
The  ease  presents  no  equitable  issue.  It  was  never  on  the 
equity  side  of  the  court  Mow.  It  was  a  mere 
»rt« :'  appeal :  proceeding  in  probate.  The  prayer  of  the  ex- 
ecutor 's  reply  that  the  written  release  be  held 
null  and  void  presents  nothing  for  the  consideration  of  the 
equity  side  of  the  court.  Such  prayer  is  based  upon  the  allega- 
tion that  the  release  was  never  delivered.  This  allegation  is 
all-snfficient  as  a  defense  thereto,  and  the  appellant  would  have 
no  need  of  affirmative  equitable  relief.  Neither  is  it  the  func- 
tion of  the  reply  to  pray  for  affirmative  relief. 

The  finding  of  the  trial  coort  has  the  force  and  effect  of 
a  verdict  From  what  we  have  above  set  forth,  it  is  clear  that 
the  finding  in  this  case  has  abundant  support  in  the  record. 

The  order  entered  below  is  therefore — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Prkbton,  JJ.,  concur. 


0.  C.  Hebhutohausen,  Appellant,  v.  Adaub  Ezpbsss  Com- 
PANT,  Appellee. 

Currian:     intbistate  coMuntCE:     plk&dikos.     Wbere  the  defoidant 

1  eipresa  companj,  in  an  action  against  it  to  racover  aa  alleged  over- 
charge for  an  interetate  Bhipment,  admitted  that  it  waa  within  the 
Interstate  Commerfe  Act,  the  sufScienc;  of  the  petition  with  refer- 
ence to  such  act  was  properly  raised  by  demurrer,  although  there  was 
no  allegation  Teferring  to  the  terms  of  the  act. 

Bame:    eates:     pbesuuption.    ^here  plaintiff  alleged  that  he  paid  a 

2  certain  transportation  charge  at  the  time  of  shipment,  and  was 
reqaired  to  pay  an  additional  anm  at  destination,  but  failed  to 
all^e  that  the  total  payment  was  not  the  true  and  published  rate, 
it  will  be  presumed,  in  an  action  to  recover  the  alleged  overcharge 
on  the  interstate  shipment  that  the  total  amount  paid  was  the  legal 
rate. 
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Bvna:    katu:    riiLUBx  to  ivbt.    Failure  to  keep  ezpreee  ratee  poetod 
a     at  atatioiie  u  requirad  b^  the  Intaratate  Commerce  Act  is  not  essen- 
tial to  make  the  ratee  legmll;  operative. 

Ejuua:  bates:  pliadinob.  In  an  action  againet  a  carrier  to  recover 
4  an  alleged  overcharge,  the  allegation  that  if  the  rate  charged  was 
the  true  tariff,  the  defeodaofa  agent  falsely  and  wrougfully  stated 
to  the  plaintiff  that  the  rate  waa  a  lesser  sum,  vrhich  ha  paid  upon 
making  shipment,  was  couBietent  with  the  fact  that  the  agent  made  a 
miatake  or  that  he  favored  plaintiff  with  a  lower  rate,  and  in  either 
event  would  be  falee  and  wrongful. 

Same:  batks:  rkbatk:  ovxkcharqb:  ucomT.  Under  the  pro- 
Q  vbioni  of  the  Interstate  Commerce  Act  uxy  eoneeHioa  tram  tiie 
published  rates  is  an  unlawful  rebate.  So  that  where  plaintiff  paid 
a  certain  charge  upon  making  as  interst-ite  shipment,  and  ao  addi- 
tional sum  at  destination,  which  was  the  legal  rate,  he  could  not 
recover  the  latter  sum  either  on  the  ground  of  fraud,  deceit,  or  the 
authority  of  the  carrier's  agent  to  bind  it;  aa  neither  the  carrier  nor 
its  agent  conld  lawfully  contract  for  shipment  at  leea  than  the  filed 
and  published  rate. 

Appeal  from  Lee  District  Court. — Hon.  H.  Bank,  Jb.,  Judge. 

Thubsdat,  Novbhber  5, 1914. 

The  trial  court  Bnstaioed  a  demarrer  to  eonat  3  of  plain- 
tiff's petition.    The  plaintiff  appeals. — Affirmed. 

Herminghausen  <£  Herminghamen,  for  appellant. 

OreeH  A  Breckenridge  and  George  B.  Stewart,  for 
appellee. 

Pbbston,  J. — I.  The  original  petition  was  in  two  counts, 
which  are  not  set  oat  in  the  abstract.  By  way  of  amendment 
to  petitim,  plaintiff  filed  a  third  count,  substaatially  as  fol- 
lows: That  on  April  27,  1909,  at  Montrose,  Iowa,  he  delivered 
to  the  defendant  one  jack,  crated,  for  shipment  to  Weiuer, 
Ark.,  and  on  delivery  of  said  jack  he  paid  the  express  charges 
in  full  as  given  to  him  by  theagent  of  the  defendant  company 
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at  Montrose  in  the  sam  of  $28  j  that  when  the  jack  arrived  at 
Weiner  delivery  thereof  was  refused  to  the  plaintiff  until  a 
claim  for  charges  in  the  sam  of  $102.50  should  be  paid ;  that  in 
order  to  release  the  jack  plaintiff  paid,  under  protest,  the 
wrongful  chai^  of  $102.50  thus  made ;  that,  though  demanded, 
no  refund  of  said  amount  has  been  made,  and  the  whole,  with 
interest,  is  due ;  and  that  no  rate  or  tariff  sheet  was  posted 
for  shippers  in  the  office  of  the  company  at  Montrose;  that 
plaintiff,  before  purchasing  said  jack,  in  good  faith  inquired 
of  the  agent  of  defendant  company  about  the  shipping  rates 
for  a  jack  from  Montrose  to  Weiner,  Ark,,  with  the  intent  to 
learn  the  true  rates ;  that,  if  the  rates  exacted  are  the  true 
tariff  rates,  then  the  defendant,  through  its  agent,  falsely  and 
wrongfully  misrepresented  to  the  plaintiff  the  chaises  to  be 
$28,  to  his  injury.  He  further  alleges  that  the  plaintiff,  before 
shipping  the  jack,  inquired  whether  the  jack  would  have  to  be 
crated,  and  was  informed  by  the  agent  that  the  company  would 
receive  the  jack  in  no  other  way  than  crated,  which  representa- 
tion was  false  and  wrongful ;  that  the  crate  weighed  two  hun- 
dred and  forty  pounds,  and  the  tariff  charges  were  made  on 
the  jack  and  the  crate,  to  plaintiff's  injury.  Wherefore  plaiu' 
tiff  demands  judgment.  It  seems  to  be  conceded  in  argument 
that  defendant  had  answered  as  to  counts  1  and  2  of  the  peti- 
tion. To  count  3  it  interposed  a  demurrer  on  a  number  oj 
grounds.  The  demurrer  was  sustained  generally,  and  all  ques- 
tions raised  thereby  have  been  argued.  If  the  ruling  was  cor- 
rect on  any  ground,  it  should  be  affirmed. 

Appellant  says  that  there  ifi  no  averment  in  the  pleadings 
demurred  to  which  presents  or  refers  to  anything  in  the  Inter- 
state Commerce  Act,  and  that,  consequently,  that  question 
1    caebiers  ■  iQ-     '^ould  not  be  raised  by  demurrer,  but,  if  at 
m"S?  ^a.    "^'j  ^y  answer,  and,  further,  that  if  the  allega- 
"*"■  tions  are  not  sufficient,  the  appellee's  remedy 

■  would  be  by  motion  for  more  specific  statement.  As  to  the  first 
proposition,  while  it  is  true  that  plaintiff  does  not  in  count  3 
refer  to  the  Interstate  Commerce  Act,  it  does  appear  on  the 
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faee  of  the  petiti<m  tiiat  tiie  Bhipment  was  hy  express  from 
lows  to  Arkanass,  and  is,  therefore,  an  interstate  shipmeat 
It  is  admitted  that  the  expres  companies  have  been  bronght 
under  the  provisions  of  the  Interstate  Commerce  Act  And  it 
is  tnie  that  if  the  all^&tiona  of  the  petition  are  indefinite  the 
defendant  may  move  for  a  more  specific  statement.  But  the 
eoont  most  state  s  caose  of  action,  and,  if  it  does  not  do  so, 
then  tile  pleading  is  subject  to  demurrer. 

II.  Plaintiff  paid  $28  when  the  shipment  was  made,  and 
(102.50  more  at  the  destination  in  Arkansas,  making  a  total 
of  (130.50.  It  is  not  alleged  that  this  is  not  the  true  rate  filed 
3  SiuB'  ntn-  ""*  published  with  the  Commission,  as  re- 
pwmimptioB.  qnired  by  law.  It  is  presumed  to  be  so  in  the 
absence  of  averments  to  the  contrary.  Clement  v.  Rcalieajf 
Co.  (CO.),  153  Fed.  979. 

That  the  defendant  did  not  keep  the  rates  posted  at  its 
office  in  Mnitrose  is  not  now  material.  Though  the  act  pro- 
vides a  penalty  for  a  failure  in  this  respect,  it  is  not  essential 
8  8*HB  ■  ntea  •  ***  make  the  rates  legally  operative.  United 
■  uaiai  to  Kit.  gf^^  ^  jf^^^  223  U.  S.  599  (32  Sup.  Ct. 
323,  56  L.  Ed.  668) ;  E.  C.  S.  R.  Co.  v.  Alhera  Commiasion 
Co.,  223  V.  8.  573,  594  (32  Sup.  Ct.  316,  56  U  Ed.  556,  557) ; 
Texat,  etc..  Railway  v.  Cisco  OU  MiU,  204  U.  S.  449  (27  Sup. 
Ct.  358,  51  L.  Ed.  562). 

The  petition  does  not  allege  that  the  agent  at  Montrose 
purposely  or  knowingly  gave  a  false  rate,  but  the  allegation  is 
that,  if  the  rate  exacted  is  the  true  tariff  rate,  then  defendant, 
through  its  agent,  falsely  and  wrongfally 
piMdinc*.  Btated  the  rate  to  be  $28.    Under  this  allega- 

tion, the  agent  may  have  made  a  mistake,  or  may  have  given 
a  lower  rate  for  the  purpose  of  favtuing  plaintiff.  In  either 
event,  it  would  be  false  and  wrongful. 

Appellant  contends  that  the  question  in  this  case  is  not 
a  question  of  rates  at  all,  citing  Crcmer  v.  Railway,  153  Iowa, 
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103.  In  that  case  there  was  no  question  of  rates,  but  it  seems 
6  baue  ■  ratefl  to  US  in  this  cBse,  Call  it  what  we  may,  it  is 
char^:'  r""''  nothing  but  a  question  of  rates.  Aa  already 
*"'*"■'■  shown,  we  must  assume  that  the  rate  charged, 

$130.50,  was  the  legal  rate.  Plaintiff  allegus  that  a  rate  was 
given  to  him  of  $28,  which  he  agreed  to  and  did  pay,  and  he 
seeks  to  recover  back  the  difference  between  the  true  rate  and 
the  lower  rate  given. 

It  seems  quite  clear  that,  under  the  act  itself  and  the 
decisions,  he  may  not  do  so.  Section  6  of  the  Interstate  Com- 
merce Act  provides  that  no  carrier  shall  charge,  or  demand, 
or  collect,  or  receive  a  greater,  or  less,  or  different  compensa- 
tion for  such  transportation  of  passengers  or  property,  or  for 
any  service  in  connection  therewith,  between  the  points  named 
in  such  tariffs,  than  the  rates,  fares,  and  chaises  which  are 
specified  in  tariff  filed  and  in  effect  at  the  time ;  nor  shall  any 
carrier  refnnd  or  remit  in  any  manner  or  by  any  device  any 
portion  of  the  rates,  fares,  and  charges  so  specified,  nor  ex- 
tend to  any  shipper  or  person  any  privileges  or  facilities  in 
the  transportation  of  passengers  or  property  except  such  as 
are  specified  in  sueh  tariffs;  and  section  10  of  the  act  (U.  S. 
Comp,  St.  1913,  section  8574)  makes  it  a  criminal  offense, 
subject  to  severe  punishment,  for  a  carrier,  or  any  of  its 
officers  or  agents,  to  permit,  or  for  a  shipper  to  obtain,  trans- 
portation for  property  at  less  than  the  regular  rates  then 
established.  It  is  quite  evident  that  the  rates  as  fixed  and 
published  mast  be  strictly  observed,  and  there  must  be  no 
departure  from  them ;  the  purpose  of  the  act  being  that  there 
shall  be  one  rate  and  equal  privileges  for  all.  Winn  v.  Express 
Co.,  149  Iowa,  269 ;  Armour  Packing  Co.  v.  United  States,  209 
tl.  S.  56  (28  Sup.  Ct.  428,  52  L.  Ed.  681). 

It  has  been  held  that  any  concession  from  the  published 
schedules  is  a  rebate.  If  plaintiff  may  recover  here,  he  ob- 
tains a  rate  of  $28,  when  the  legal  rate  is  $130.50.  It  is  claimed 
by  appellant  that  he  is  entitled  to  recover  because  of  the 
alleged  false  representation  of  the  agent  of  defendant.    In  his 
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reply  brief,  the  argument  is  that  he  is  entitled  to  recover  as 
for  fraud'  aod  deceit,  which  is  a  broader  claim  than  that 
alleged  in  the  third  count  of  the  petition.  But,  under  the  act 
of  Congre^  and  the  eases,  he  may  not  obtain  a  lower  rate 
than  the  published  schedule  by  any  device  or  in  any  manner 
whatever.  In  Texaa  tfe  Fat^fic  By.  Co.  v.  Mugg,  202  U.  S.  242 
(26  Sup.  Ct.  628,  50  L.  Ed.  1011),  it  appears  that  the  Texas 
courts  held  the  railway  company  liable  for  misrepresentation 
of  the  rate  of  freight,  but  this  was  reversed. 

Cases  are  cited  by  appellant  as  to  the  authority  of  an 
agent  to  bind  his  principal.  But,  under  the  Interstate  Com- 
merce Act,  it  would  be  unlawful  for  either  the  principal  or 
agent  to  agree  to  a  rate  different  from  that  published.  It  will 
not  be  presumed  that  the  agent  was  authorized  to  do  an  unlaw- 
ful act. 

There  might  be  some  question  as  to  the  representation  or 
statement  that  the  animal  must  be  crated,  and  that  plaintiff 
was  compelled  to  pay  for  two  hundred  and  forty  pounds  more. 
But  we  are  of  (pinion  that  such  question  is  not  properly 
pleaded.  This  point  is  barely  touched  upon  in  ailment. 
It  is  not  alleged  that  plaintiff  would  have  shipped  the  jack 
uncrated,  but  for  such  statement.  For  aught  that  appears 
in  the  pleading,  plaintiff  would  have  shipped  crated  anyway. 
It  is  not  alleged  that  plaintiff  relied  upon  such  statement,  nor 
is  there  any  allegation  that  the  rate  charged  was  not  the  true 
rate  for  a  crated  jack. 

We  conclude  that  the  demurrer  was  properly  sustained 
on  the  grounds  su^^sted.  This  renders  it  unnecessary  to 
refer  to  other  points  argued. 

The  judgment  is  therefore — Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Whaver,  JJ.,  concur. 


SoBWDT  Y.  Mbhan,  [167  Iowa 


August  Schmidt,  Appellee,  v.  Abthub  Mehan,  Appellant. 

AsiMlt  and  bfttterr:    xvidbnck:    bubicission  or  issuks.   Inthiiuticin 

1    lot  aasanlt  and  batteiT,  the  evidence  is  reviewed  and  held  to  require 

■nbmiaaioii  of  the  question  of  the  ehanteter  and  nature  of  tiw 


Same:  excessitk  v^dict:  miw  ^ual.  A'verdiet  m&f  be  ao  e 
S  aa  to  indicate  patnon  and  prejudice,  and  to  authorize  a  new  trial 
for  that  reaaon;  but  it  doee  not  neeesBarily  follow  that. a  new  trial 
should  be  granted  because  the  verdict  is  ezceeaive.  Thna  whera 
an  ozeossive  verdict  for  assault  and  battery  was  reduced  bj  the  trial 
eoort,  the  defendant  was  not  entitled  to  a  new  trial. 

Appeal  from  Ida  District  Court. — Hon.  M.  B.  HuTcmNSON, 
Judge. 

Thdbsdat,  Novehbbr  S,  1914. 

This  was  an  action  to  recover  a  balance  of  $77.46  tor 
labor  performed  for  appellant.  A  second  connt  songht  to  re- 
cover damages  for  assault  and  battery.  Trial  to  s  jury,  which 
returned  a  verdict  for  $577.46.  The  trial  court  ruled  that  the 
verdict  was  excessive,  and  required  plaintiff  to  remit  $200  or 
submit  to  a  new  trial  Plaintiff  remitted,  and  judgment  was 
entered  for  $377.46.    Defendant  appeals. — Affirmed. 

J.  C.  Walter,  for  appellant. 

Oeorge  B.  Clark,  for  appellee. 

Pbebton,  J. — No  question  is  made  as  to  the  recovery  on 
the  first  count  for  wages,  and  that  the  amount  due  for  that 
was  $77.46.  Two  points  are  argued :  First,  that  the  verdict 
is  not  sustained  by  the  evidence ;  and,  second,  that  the  damages 
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were  exeeasive,  and  that  anch  fact  eviacefl  pasBion  and  preja- 
diee  on  the  part  of  the  juiy,  because  of  which  a  new  trial 
should  be  granted. 

The  parties  had  some  words  about  the  manner  in  which 
plaintiff  handled  the  team,  and  plaintiff  told  defendant  to  pay 
him  off  aa  soon  as  they  got  home.  Defendant  contends  that 
1  abuult  *md  plaintiff  was  at  fault  for  the  all^fed  aasault 
KSJTmiSS^  *°d  battery.  Bat  mere  words  do  not  justify 
•km  (rf  lamif.  ^  aasault.  The  evidence  introduced  on  be- 
half of  plaintiff  is  that,  when  plaintiff  told  defendant  to  pay 
him  off,  defendant  took  hold  of  plaintiff's  shoulders  and  choked 
him,  and  then  pnt  both  hands  around  his  neck  and  lifted  him 
off  the  ground,  and  that  defendant  hit  plaintiff  once  on  his 
leftside.    He  says: 

I  couldn't  bear  for  five  hours,  and  my  head  was  ringing 
and  blowing  for  the  next  three  or  four  days.  Then  I  started 
home.  I  went  across  the  field  to  Anderson's  place.  I  was 
sick.  I  did  not  rest  much  that  night.  On  Sunday  I  was  in 
Ida  Grove.  My  head  was  aching  and  blowing.  It  was  just 
ringing.  I  couldn't  hear  right.  My  face  hart  me.  It  was 
swollen.  On  Sunday  I  went  to  the  lawyer,  and  then  I  went 
to  the  doctor.  He  examined  me,  and  I  paid  him  a  dollar.  I 
lost  two  days'  work,  worth  $2  a  day  and  board. 

Other  witnesses  testified  as  to  tbe  appearance  of  plaintiff 
after  the  difficulty.  Another  witness  says  defendant  told  bim 
that  on  account  of  plaintiff's  breaking  up  some  machinery, 
and  because  he  was  going  to  quit,  there  was  a  sore  feeling 
between  them.  This  is  denied  by  defendant.  Defendant  tes- 
tified: 

I  did  not  take  hold  of  plaintiff's  neck  with  either  hand 
and  choke  him,  and  I  did  not  touch  his  neck  with  either  hand. 
I  did  not  strike  the  plaintiff  in  bis  face  with  either  hand.  I 
took  hold  of  him  by  both  his  arms  and  shook  him  a  little. 
Then  I  let  him  go,  and  plaintiff  ran  across  the  field. 

He  also  testifies  that  before  this  trouble  plaintiff  com- 
plained about  his  hearing  and  that  his  ears  botiiered  him  some- 
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times.  Defeudaiit  is  corroborated  by  his  wife  aa  to  plaintiflf's 
hearing.  Witness  Hepner,  a  brother-in-law  of  defendant,  who 
was  present  at  the  altercation,  aays  he  did  not  see  defendant 
take  hold  of  plaintiff.  He  says  he  was  fifteen  feet  away,  and 
the  horses  were  between  faim  and  the  parties.  Two  witnessea 
in  rebuttal  Bay  plaintiff's  hearing  wan  good  prior  t»  the  tronble. 

Clearly  there  was  such  a  conflict  in  the  evidence  as  to 
make  it  a  question  for  the  jury.  The  verdict  has  ample  sup- 
port. Plaintiff  was  not  seriously  hurt.  The  amoont  of  dam- 
ages was  thonght  by  the  trial  court  to  be  excessive.  The  court 
was  on  the  ground,  saw  the  parties  and  the  witnesses,  and  was 
in  a  position  to  judge  the  matter,  and  we  think  properly  re- 
quired a  reduction  in  the  amount  asseaaed. 

But  it  is  said  by  appellant  that,  because  the  verdict  was 

found  to  be  excessive,  it  indicates  passion  and  prejudice  on 

the  part  of  the  jury,  and  that,  therefore,  a  new  trial  should 

be  granted.     He  cites:    Saunders  v.  MifUen, 

BiTe  Terdict:      66  lowa,  728;  Sadley  v.  Bean,  38  Iowa,  684. 

The  damages  may  be  so  excessive  as  to  evince 

prejudice  and  warrant  a  new  trial.    This  depends  somewhat 

upon  the  evidence  in  the  case.    In  the  Saunders  case  it  was 

said:   ' 

When  the  actual  damages  are  so  small,  the  amount 
allowed  as  exemplary  damages  should  not  be  so  large.  It 
evinces,  we  think,  prejudice  on  the  part  of  the  jury,  caused 
in  this  case,  no  doubt,  by  the  arbitrary  conduct  of  the  defend- 
ant, and  the  total  disregard  of  the  ordinary  requirements  and 
conduct  due  from  any  person  to  his  unfortunate  debtor,  and 
which  we  have  no  doubt  was  intensified  in  the  minds  of  the 
jurors  because  the  plaintiff  was  a  woman,  who  seems,  under 
the  trying  circumstances,  to  have  acted  with  great  prudence 
and  discretion.  Still  we  cannot  but  think  the  punishment  too 
great.  The  amount  of  punitive  damages  that  may  be  given 
in  any  ease  rests  largely  in  the  discretion  of  the  jury.  But 
such  discretion  is  not  unlimited.  A  court,  and  especially  an 
appellate  tribunal,  should  not  interfere  in  such  cases  unless 
the  conclusion  is  irresistible  that  the  amount  allowed  is  so 
gl^at'as  to  evibee  prejudice  on  the  part  Of  the  jury.    *   "  ■ 
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Bat  it  does  not  necessarily  follow,  because  the  damages 
are  held  to  be  excessive,  that  a  Dew  trial  should  be  granted. 
Doran  v.  Railway,  117  Iowa,  442;  Enowlton  v.  Light  Co.,  117 
Iowa,  451.  An  excessive  verdict  reduced,  merely  shows,  id 
the  opinion  of  the  court,  that  the  evidence  did  not  authorize 
a  verdict  for  so  large  an  amount  as  that  fixed  by  the  jury. 
Baxter  v.  Cedar  Rapids,  103  Iowa,  599.  There  is  nothing  in 
the  instant  ease  calculated  to  arouse  the  sympathies  or  passions 
of  the  jurors.  The  trial  court  was  of  opinion  that  the  jury 
had  allowed  too  much,  aud  reduced  it. 

There  was  no  error,  and  the  judgment  is — Affirmed. 

Ladd,  C.  J.,  and  Evanb  and  Weaver,  JJ.,  concur. 


Lizzie  Keith,  Appellee,  v.  MoDBStx  Woodmen  op  America, 
Appellant. 

Fiatonutl  Insoranca:  estoppel  to  deny  LiABnjTv.  Plaintiff,  the  bene- 
1  ficiary  in  a  certificate  of  insorunce,  notified  the  inanrer  of  the  dU- 
appenrasce  of  the  insured  and  asked  its  advice  in  the  premises. 
Defendant  advised  plaintiff  that  it  was  customarj'  to  consider  a 
member  dead  and  to  pay  his  claim  after  continnous  disappearance  of 
seven  jean;  that  it  woidd  probably  be  advisable  to  keep  the  certifi- 
cate in  force  for  the  next  six  jsars  if  ehe  believed  the  insured  dead, 
but  that  if  she  believed  that  he  ii  still  alive  and  is  eouceoling  his 
whereabonts,  waned  her  that  be  would  be  at  liberty  to  change  the 
beneflciar;  regardless  of  her  payments.  The  beneficiary  con- 
tinued to  make  payments  for  seven  years  and  the  insurer 
received  and  retained  the  same.  Held,  that  the  insurer  was 
estopped  to  deny  liability  on  the  certificate,  although  in  the  mean- 
time it  changed  its  by-laws  without  her  knowledge,  so  that  recovery 
Muld  not  be  had  on  a  certificate  of  a  member  who  had  disappeared 
until  the  expiration  of  his  life  expectancy,  in  the  absence  of  proof  of 
aetool  death. 

Fleadlngs:     beplt;     when  tuuted  ae  past  op  petition.    Whether  a 

S    pleading  is  to  be  treated' as  a  reply  depends  more  npon  its  allegations 

-  than  upon  the  name  given  it.    Thus  where  a  reply  filed  after  de- 

',.  mumr. to.one .of  the  defenses  had.beeu  anseainedr  buttii}fDre..tha 
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other  ietenam  were  withdrawn  ma  expUnatoi?  of  the  petition,  to 
which  no  motion  to  strike  wm  made,  ahould  not  be  treated  as  a  Mplj 
bat  as  a  part  of  the  petition. 

Appeal  from  Clinton  District  Court. — Hon.  A.  J.  HoiinsB, 
Judge. 

Thursday,  November  5, 1914, 

AcnoN  on  a  benefit  certiScate  issued  to  Nathan  Keith  and 
payable  to  Lizzie  Keith,  plaintiff,  who  was  his  wifi,.  Judg- 
ment for  plaintiff.    Defendant  appeals. — Affirmed, 

Truman  Plants  and  George  O.  Perrin,  and  E.  L.  Miller, 
for  appellant. 

CarroU  Bros,  and  Wolfe  &  Wolfe,  for  appellee. 

Prestoh,  J. — It  18  alleged  by  plaintiff,  Bubatantially :  That 
the  certificate  was  issued  to  deceased  June  21,  1899.  He  had 
paid  all  assessments  and  dues  to  April  11, 1904,  and  thereafter 
plaintiff  paid  such  assessments  and  dues  to  and  including  the 
year  1911  for  and  on  behalf  of  said  Nathan.  That  on  April 
11,  1904,  Nathan  absented  himself  from  his  family  and  from 
his  usual  place  of  residence,  and  has  concealed  bis  where- 
abouts, without  known  cause,  and  such  absence  has  continued 
a  period  of  seven  years,  and  that  by  reason  of  said  absence 
said  Nathan  Keith  is  deemed  to  be  dead,  and  said  plaintiff 
herein  now  allies  the  fact  to  be  that  said  Nathan  Keith  is 
dead — ^the  exact  time  and  place  of  his  death  being  unknown 
to  plaintiff.  It  is  further  alleged :  That  at  the  expiration  of 
the  seven  years'  absence  of  said  Nathan  a  right  of  action  ac- 
crued to  plaintiff  under  the  certificate,  and  that  thereafter  she 
famished  to  said  defendant  satisfactory  evidence  of  the  death 
of  aaid  Nathan  and  demanded  payment  of  the  amount  due  her 
as  beneficiary.  That  at  the  time  of  the  death  of  said  Nathan 
he  had  performed  every  condition  required  of  him  under  aaid 
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eertificate,  and  that  he  was  at  t^e  time  of  his  death  a  member 
in  good  standing  in  said  society.  Plaintiff  also  pleaded  an 
estoppel,  as  follows :  That  after  the  disappearance  of  the  said 
Nathan  Keith,  the  plaintiff,  as  beneficiary  under  the  insurance 
certificate,  or  policy,  through  her  son,  D.  W.  Keith,  notified 
the  defendant  of  the  disappearance  of  said  Nathan  Keith  and 
asked  for  advice  as  to  what  she,  as  beneficiary,  had  best  do 
under  the  circumstances,  and  that  the  defendant  answered  by 
a  letter  dated  February  1, 1905,  as  follows : 

In  reply  to  your  inquiry  of  the  28th  January,  hereby 
advise  that  it  is  customary  to  consider  a  member  dead,  and 
to  pay  his  claim,  after  continuous  disappearance  of  seven 
years'  duration.  If  you  have  reason  to  believe  that  your 
father  is  dead,  it  would  probably  be  worth  your  while  to  keep 
his  certificate  in  force  for  the  next  six  years;  but  if  you  have 
any  reason  to  think  that  he  is  still  alive,  and  is  concealing 
his  whereabouts,  I  can  hardly  advise  you  to  do  so,  aa,  no 
matter  bow  much  money  you  may  expend  in  this  way,  he 
woi|ld  be  at  liberty,  should  he  return,  to  alter  the  certificate 
in  a  manner  ccnnpatible  with  tbe  provisions  of  oar  by-laws, 
as  your  payment  would  give  you  absolutely  no  claim  on  the 
certificate  during  the  lifetime  of  the  member.  Yours  truly, 
C.  "W.  Hawes,  Head  Clerk  M.  W.  A. 

Plaintiff  further  alleges :  That  her  said  request  for  advice 
was  in  writing,  and  the  same  is  in  the  possession  of  defendant ; 
hence  she  cannot  attach  a  copy  hereto.  That,  acting  upon  the 
contents  of  said  letter,  the  plaintiff  kept  said  certificate,  or 
policy,  in  force,  by  paying  the  assessments  and  camp  dues,  for 
more  than  six  years  mentioned  in  said  letter,  and  up  to  the  ' 
time  of  the  commencement  of  this  suit,  and  by  reason  of  her  so 
'  paying  said  assessments  and  camp  dues,  as  advised  in  said  let- 
ter, and  relying  upon  the  representations  set  forth  therein, 
keeping  said  certificate,  or  policy,  in  force  for  the  period  stated 
therein,  the  defendant  is  now  estopped  from  denying  its  lia- 
bility on  the  certificate,  or  policy,  sued  upon,  and  is  estopped 
from  setting  up  or  relying  upon  the  defenses,  or  any  one 
thereof,  set  out  in  its  answer. 
VOL.  W7 14.— 18 
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Three  affirmative  defeuBes  were  pleaded  by  the  defendant. 
The  third  is,  in  Bubstance,  that :  Said  benefit  certificate  issued 
hy  thii  defendant  to  the  said  Nathan  Keith,  and  the  said  ap- 
plication of  the  said  Nathan  Keitii  for  said  benefit  certificate, 
by  their  terms,  both  provide  that  the  by-laws  of  this  defendant 
then  in  force,  or  that  thereafter  mi^t  be  enacted,  shall  be 
binding  npon  the  said  Nathan  Keith  and  his  beneficiary.  It 
was  further  averred:  That  its  said  by-laws  from  and  after 
September  1, 1908,  contain,  among  other  things,  a  provision  to 
the  effect  that  no  lai>se  of  time,  or  absence,  or  disapperance,  on 
the  part  of  any  member  heretofore  or  hereafter  admitted  into 
the  society,  without  proof  of  the  actual  death  of  such  member 
while  in  good  standing,  ahaU  entitle  his  beneficiary  to  recover, 
except  aa  hereinafter  provided.  That  the  disappearauce  or 
long-continued  absence  of  any  member  unheard  of  shall  not 
be  regarded  as  evidence  of  death,  or  give  any  right  to  recover 
on  any  benefit  certificate  heretofore  or  hereafter  issued,  until 
the  full  term  of  the  member's  expectancy  of  life,  according 
to  the  National  Fraternal  Congress  Table  of  Mortality,  has 
expired  within  the  life  of  the  benefit  certificate. 

To  this  defense  plaintiff  demurred,  on  the  groond  that : 

The  by-law  set  out  in  said  third  affirmative  defense  in  said 
answer,  as  amended,  as  shown  by  said  pleading,  was  passed 
and  adopted  by  said  defendent  society  long  subsequent  to  the 
issuance  of  the  benefit  certificate  sued  hereon,  and  is  an  at- 
tempt on  the  part  of  said  defendant  society  to  change  and 
modify  the  terms  of  said  insurance  contract  and  the  time  and 
manner  of  payment  thereof,  from  the  date  of  the  death  of  the 
insured,  as  presumed  by  law,  until  the  full  term  of  his  life 
expectancy,  as  shown  by  the  National  Fraternal  Congress 
Table  of  Mortality,  shall  have  expired,  and  is  unreasonable 
and  invalid  as  a  defense.  (2)  That  at  the  time  of  the  issuance 
of  the  benefit  certificate  herein  sued  on,  and  particularly  at  the 
time  of  the  passage  of  the  by-law  set  out  in  said  third  affirma- 
tive defense  and  amendment  in  said  answer  of  said  defendant, 
disappearance,  and  continuous  absence  of  the  insured  for  a 
period  of  seven  years  as  set  out  in  the  petition  of  said  plain- 
tiff, the  laws  of  the  state  of  Iowa  permitted  letters  of  admin- 
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istration  to  be  issued  on  the  estate  of  Buch  absentee  under  the 
presamption  that  such  absentee  is  dead.  Therefore  the  at- 
tempted passage  and  adoption  of  said  by-law  is  in  contraven- 
tiou  of  law,  unreaaonable,  and  void,  and  no  defense  to  said 
action. 

The  demurrer  was  sustained,  to  which  ruling  the  defend- 
ant duly  excepted.  On  December  10,  1912,  the  defendant 
withdrew  its  general  denial  contained  in  the  answer,  also  with- 
drew the  first  and  second  affirmative  grounds  of  defense  in 
its  answer,  and  elected  to  stand  on  the  balance  of  its  answer, 
to  which  the  demurrer  bad  been  filed  and  sustained.  No  fur- 
ther pleadings  were  filed  by  defendant. 

On  the  same  day,  December  10,  1912,  the  cause  came  on 
for  further  hearing  and  trial  before  the  court,  upon  the  request 
of  the  plaintiff,  asking  the  right  to  go  to  the  jury  on  the 
question  as  to  the  date  of  Nathan  Keith's  death,  and  that  the 
jury  be  requested  to  make  special  findings  as  to  the  date  of 
his  death ;  and  the  court,  having  heard  said  request  and  ail- 
ments of  counsel,  and  being  fully  advised,  overruled  said  re- 
quest of  the  plaintiff,  on  the  ground  that  there  is  no  issue 
made  by  the  pleadings  presenting  that  question;  and  there- 
after, and  upon  the  same  day,  the  cause  came  on  for  further 
hearing  and  trial  upon  the  pleadings  in  this  cause,  and  the 
court,  having  examined  the  records  and  being  advised,  and  the 
defendant  having  refused  to  plead  or  answer  further,  finds  for 
the  plaintiff  on  the  pleadings  for  the  sum  of  $2,000,  with 
interest  and  costs. 

I.  First,  as  to  the  estoppel :  We  are  clearly  of  the  opinion 
that,   from  the  facts  stated  in  the  pleadings,   appellant  is 
estopped  from  claiming  that  it  is  not  liable  for  the  payment 
1    pbathihai,  in-    "^  *^®  certificate  at  this  time.    Some  cases  are 
tSSpS^fo^    cited  by  appellee,   which  we  think  are  not 
liability.  qxjite  in  point,  though  principles  of  estopi^el 

are  therein  discussed.  It  is  unnecessary  to  discuss  their  cases. 
Defendant  cites  no  authorities  on  this  point.  The  letter  from 
defendant,  and  upon  which  plaintiff  acted,  is,  to  a  certain 
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extent,  advisory;  but  plaintiff  was  told  in  it  that  it  was  cus- 
tomary to  consider  a  member  dead  and  to  pay  tiia  claim  after 
contdnnous  disappearance  for  seven  years'  duration.  Then 
follows,  in  effect,  an  invitation  or  request  to  keep  up  the  pay- 
ment of  aaseaameots  and  duee,  by  saying  that  it  would  prob- 
ably be  worth  her  while  to  keep  the  certificate  in  force  if  she 
believed  her  husband  was  dead.  The  clear  implication  is  that, 
if  she  did  keep  it  in  force  until  the  end  of  seven  years,  the  daim 
would  be  paid.  She  would  be  justified  in  so  construing  the 
letter.  True,  the  letter  advised  her  to  not  keep  the  certificate 
in  force  if  ahe  did  not  believe  her  husband  was  dead ;  but  even 
this  su^^estion  was  for  her  protection,  and  there  is  no  intima- 
tion that  even  under  such  circumstances  the  certificate  would 
not  be  paid  if  she  kept  it  in  force.  Relying  upon  these  state- 
ments, she  did  keep  it  in  force,  and  paid  the  assessments  and 
dues,  for  more  than  six  years,  or  until  more  than  seven  years 
had  elapsed  after  the  disappearance.  Defendant  kept  the 
money,  and  still  keeps  it,  and  has  not  even  offered  to  Tetnm 
it.  She  paid  the  money  both  before  and  after  the  change  in 
the  by-laws,  supposing  the  certificate  would  be  in  force.  She 
was  not  notified  to  the  cimtrary,  even  after  the  change  in  the 
by-laws.  Defendant  continued  to  receive  the  payments  after 
ench  change.  Good  conscience  requires  that  defendant  be  not 
allowed  to  now  say  it  is  not  liable  for  this  claim. 

U.  But  it  is  said  by  appellant  that  plaintiff  is  not  in  a 
position  to  rely  upon  the  estoppel  because  it  is  pleaded  in  a 
reply.  It  is  true  that  this  matter  is  set  up  in  what  is  denom- 
2  pLBu>ii(aB-  inated  a  reply.  "We  should,  perhaps,  refer  ta 
Se^  u^Mrt  ^^^  ^**  "^  ^^^  record  more  particniarly  in 
ot  peatkm.  regard  to  this  matter.  The  demurrer  to  the 
third  gronnd  of  the  answer  was  filed  October  30,  1911,  and 
sustained  January  24, 1912.  The  so-called  reply  was  not  filed 
nntil  September  25,  1912.  At  that  time  the  third  ground  of 
the  answer  had  been  disposed  of  by  the  ruling  on  demurrer. 
But  the  two  other  grounds  of  the  answer  had  not  then  been 
withdrawn.    These  two  counts  or  defenses  were  withdrawn  De- 
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cember  10,  1912,  at  which  time  the  defendant  elected  to 
stand  on  the  third  groimd  of  its  answer,  and  the  cause  was 
submitted  and  decided  by  the  court  on  the  pleadings.  So  that, 
after  the  other  defenses  had  been  withdrawn,  the  only  ques- 
tion was  as  to  the  third  count  of  the  answer.  As  to  this,  as 
before  stated,  the  demurrer  was  sustained,  and,  defendant  re- 
fusing to  plead  further,  it  was  in  default  for  want  of  a  plea. 
Under  the  statnte  (sections  3575  and  3565)  the  court  was 
authorized  to  enter  judgment  without  the  introduction  of  evi- 
dence. The  so-called  reply  was  not  withdrawn,  and  there  was 
no  motion  by  defendant  to  strike  it  from  the  files.  The  court 
and  counsel  proceeded  to  treat  it  as  though  it  was  a  part  of 
the  record,  as  it  was. 

The  qnestion  at  this  point  really  is,  though  not  argued  by 
counsel  for  either  side,  whether  under  the  circumstances  of 
this  iSise  the  all^^ticms  as  to  estoppel  contained  in  the  so-called 
reply  are  denied  by  operation  of  law,  as  though  it  was  in  fact 
a  reply  and  the  matters  therein  properly  pleaded  as  anch,  or 
wfaetiier  it  should  be  treated  as  a  part  of,  or  in  connection  with, 
plaintiff 's  petition.  It  is  ui^d  by  appellant  that,  after  the  de- 
murrer to  count  3  of  the  answer  had  been  sustained  and  the 
other  counts  withdrawn,  there  was  nothing  in  defendant's 
pleadings  to  rfhich  a  reply  could  apply,  and  this  we  think  is 
true.  But,  as  before  stated,  tiiis  so-called  reply  still  remained 
apart  of  the  record  and  of  plaintiff's  case. 

Section  3576  of  the  Code  provides  that  there  shall  be  no 
reply,  except  where  a  counterclaim  is  alleged,  or  where  some 
matter  ia  alleged  in  the  answer  to  which  the  plaintiff  claims 
to  have  a  defense  by  reason  of  the  existence  of  some  fact  which 
avoids  the  matter  alleged  in  the  answer.  Section  3622  provides 
that  every  material  allegation  in  a  pleading,  not  controverted 
by  a  subsequent  pleading,  shall,  for  the  purposes  of  the  action, 
be  taken  as  true ;  but  the  allegations  of  the  answer,  not  relat* 
ing  to  a  counterclaim,  and  of  the  reply,  are  to  be  deemed  con- 
troverted. An  allegation  of  value,  or  amount  of  damage,  shall 
not  be  held  true  by  a  failure  to  controvert  it,  etc. 
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Under  this,  in  order  to  be  deemed  controverted,  the  reply 
must  have  been  sach.  But,  as  shown,  no  reply  was  then  neces- 
sary, and  there  was  no  purpose  to  be  served  by  a  reply.  The 
matter  of  estoppel  could  have  been  properly  set  up  in  the  peti- 
tion, or  an  amendment  thereto.  We  think  it  does  amplify  to 
some  extent  some  of  the  allegations  in  the  petition,  wherein  it 
is  alleged  that  after  April  11,  1904,  plaintiff  continued  to  pay 
and  has  paid  all  assessments  and  dues  since  then,  and  that  de- 
ceased had  performed  every  condition  required  by  him  under 
the  certificate.  We  think  the  statements  in  the  so-called  reply 
may  be  considered  as  explanatory  of  such  allegations  in  the 
petition  as  to  why  plaintiff  continued  to  pay  assessments,  and 
to  show  bow  the  conditions  required  by  the  certificate  had  been 
performed.  This,  of  course,  would  not  by  itself  necessarily 
plead  an  estoppel.  It  has  been  held  that  whether  or  not  a 
pleading  shall  be  treated  as  a  reply  depends  upon  its  allega- 
tions, and  not  upon  the  name  given  it.  31  Cyc.  248,  Hunt  v. 
Johnson,  105  Iowa,  311,  320,  has  a  bearing.  It  was  there  held 
that  a  motion  to  strike  a  reply,  which  sets  up  a  new  cause  of 
action,  should  be  sustained.  Such  a  motion  was  made  in  that 
case,  but  overruled  by  the  trial  court.  The  cause  was  triable 
de  novo  in  this  court,  and  in  the  opinion  and  decision  here  the 
court  held  that  the  motion  to  strike  should  have  been  sustained, 
and  said: 

With  this  out  of  the  record,  there  was  no  prayer  for 
cancellation  of  the  mortgages,  and  no  reference  of  any  kind 
made  to  them  in  the  petition. 

The  inference  is  that,  had  there  been  no  motion  to  strike,   , 
the  allegations  of  the  reply,  though  irregular,  would  have  been 
considered. 

Under  the  record  in  the  instant  ease,  we  are  of  opinion 
that  there  was  no  denial,  by  operation  of  law  or  otherwise,  of 
the  allegations  in  the  so-called  reply,  but  that  we  must  con- 
sider such  allegations  in  connection  with,  and  as  a  part  of. 
the  petition.     It  was  plaintiff  who  demanded  a  jury,  and  of 
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the  court's  refusal  to  call  a  jaiy  she  does  not,  of  course,  now 
complain.  The  trial  court  very  properly  ruled  that,  under 
the  pleadings  and  record  as  they  then  stood,  there  was  no 
issue  for  the  jury. 

Our  holding  on  the  question  of  estoppel  decides  the  caw, 
and  it  is  not  necessary  to  discuss  the  other  questions. 

The  judgment  is — Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Weaves,  JJ.,  concur. 


MiKB  GossoN,  Plaintiff  and  Appellee,  v.  Wm.  Witt,  Defend- 
ant and  Appellant. 

Oontxacta:     pebtobuancb:     constbuction.    nnder  a.  eontrftct  for  the 

1  eoQStraetion  of  a  wall  to  be  liood  with  a  six  inch  easing,  bnt  if  im- 
powible  to  carr;  that  size  casing  to  the  bottom  then  a  four  and  one- 
half  inch  casing  should  be  UMd,  the  contractor  was  not  entitled  to 
compensation  npon  using  a  two  inch  gas  pipe  tor  a  distance  below 
the  smaller  casing. 

Same:    substantial  PKtroauANCX.    By  the  nse  of  the  two  inch  gas  pipe 

2  in  the  bottom  of  the  well  rather  than  the  four  and  one-half  inch 
easing,  as  provided  in  the  contract,  it  appearing,  that  the  gas  pipe 
was  eonitmcted  as  a  screen  neeeesarj  to  furnish  sufficient  water, 
that  it  was  temporary  and  would  soon  require  removal  and  replace- 
ment, a  matter  practically  impossible  at  that  depth;  held,  Uwre  waa 
no  substantial  performance  of  the  contract  which  would  entitle 
plaintiff  to  recover 

Appeal  from  Lyon  District  Court. — Hon.  Wm.  Hutohinson, 
Judge. 

Thubsdat,  Noveuber  5,  1914. 

An  action  ,to  foreclose  &  mechanic's  lien  on  an  account 
for  constructing  a  well  upon  the  premises  of  the  defendant 
There  was  a  decree  for  the  plaintifF  for  the  fall  amount 
claimed,  and  the  defendant  appeals. — Reversed. 
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8.  D.  Binik£r  and  Sunon  Fisher,  for  appellant 

C.  J.  MUler,  for  appellee. 

Evans,  J.-^The  plaintiff  eonatracted  a  well  upon  the 
defendant's  premises.  The  work  was  dime  in  pnrsaance  of  a 
written  contract.  This  contract  waa  entered  into  in  May,  1911. 
Such  contract  contained  the  following  proviaionB  among 
others : 

It  is  further  agreed  between  the  parties  hereto  that  the 
party  of  the  first  part  in  the  construction  of  said  well  is  to 
use  six-inch  standard  gas  pipe  casing  aa  deep  as  it  ia  possiUe 
to  use  such  pipe  in  the  completion  of  said  well,  and  to  receive 
therefor  the  sum  of  $2.25  per  foot ;  and  in  the  event  the  siz- 
inch  standard  gas  pipe  cannot  be  carried  to  the  bottom  of  said 
well,  or  to  a  depth  sufficient  to  construct  a  good  well,  then  in 
that  event  the  party  of  the  first  part  may  construct  the 
remainder  of  said  well  with  four  and  one-half-inch  standard 
gas  pipe  as  casing,  and  ia  to  receive  therefor  the  sum  of  $2 
per  foot. 

The  plaintiff's  petition  averred  that  he  had  complied 
with  all  the  requirements  of  the  contract.  The  substance  of 
the  answer  was  that  the  plaintiff  had  substantially  failed  to 
construct  a  well  in  accordance  with  the  requirements  of  the 
contract,  and  that  defendant  had  refused  to  accept  the  same, 
and  had  never  made  any  use  of  the  same.  The  plaintiff  b^an 
his  work  in  August,  1911.  He  constructed  the  well  with  a  six- 
inch  casing  down  for  a  distance  of  three  hundred  and  sixty- 
eight  feet.  For  a  further  distance  of  one  hundred  and  fifty- 
five  feet  he  constructed  the  same  with  a  four  and  one-faalf-inch 
casing.  This  made  a  total  length  of  casing  of  five  hundred 
-  and  twenty-three  feet.  Down  to  this  point  the  well  was  an 
undoubted  failure.  Thereupon  the  plaintiff  pushed  the  work 
to  an  additional  depth  of  eighty-three  feet,  but  did  not  extend 
the  casing.  At  such  depth  of  eighty-three  feet  abundance  <^ 
water  was. found.    Whether  it  was  clear  and  free  from  sand 
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and  mad  ia  a  disputed  question.  In  lieu  of  casing  for  such 
eighty-three  feet,  the  plaintiff  put  down  a  two-inch  gas  pipe. 
Portions  of  it  were  perforated  and  covered  with  wire  gauze 
to  act  as  a  screen.  The  ptaintifF  claimed  his  compensation  as 
for  a  depth  of  six  hundred  and  six  feet,  and  claimed  $2  per 
foot  for  the  eighty-three  feet  below  the  casing  as  well  as  for 
that  above,  and  decree  wag  awarded  him  accordingly. 

We  have  no  argument  for  the  appellee.  Two  questions 
are  presented  by  appellant  for  our  consideration:  (1)  Was 
there  such  substantial  compliance  with  the  contract  as  to 
entitle  the  plaintiff  to  recover  at  all  thereont  (2)  If  yes, 
was  the  plaintiff  entitled  to  recover  for  the  eighty-three  feet 
below  the  easing} 

I.  Turning  first  to  the  second  question,  it  seems  clear 
to  us  that  it  must  be  answered  in  the  negative.  The  contract 
clearly  limits  the  aasesBment  to  $2.25  per  foot  for  that  part  of 

the  well  lined  with  a  six-inch  casing,  and  to  $2 
*'  Srt^'^c4 :      per  foot  for  such  part  thereof  as  shall  be  lined 

with  a  four  and  one-half-inch  caaing.  If, 
therefore,  the  plaintiff  waa  otherwise  entitled  to  recover  in  any 
amount,  the  c<»nputation  would  necessarily  be  limited  to  the 
depth  of  the  casing  as  stipulated  by  the  contract. 

II.  The  more  serious  question  in  the  case,  however,  is 
whether  the  plaintiff  substantially  complied  with  the  contract, 
so  as  to  be  entitled  to  recover  thereon  in  any  amount.    The 

amount  involved  is  comparatively  lai^  and 
■tBiitiai  per-       wc  haTc  read  the  evidence  with  much  care. 

We  are  convinced  therefrom  that  the  lower 
eighty-three  feet,  in  which  the  gas  pipe  has  been  inserted,  is 
without  practical  value,  and  that  it  can  only  serve  for  a  com- 
paratively short  time  to  furnish  water  to  this  well  The 
plaintiff  calls  the  gas  pipe  a  "screen."  He  admits,  however, 
that  he  never  before  used  or  knew  of  the  use  of  a  screen  of 
such  lengdi.  His  contention  is  that  he  fotiud  a  vein  of  water 
near  the  tipper  end  of  such  gas  pipe  and  a  lai^er  one  at  the 
bottom,  and  that  he  deemed  it  necessary  to  utilize  both  veins 
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in  order  to  famish  the  required  amount  of  water.  He  there- 
fore perforated  and  screened  the  gas  pipe  at  both  points,  being 
about  sixty  feet  apart.  This  cODtention  is  uot  consistent  with 
the  showing  of  his  testimony — that  the  lower  vein  furnished 
a  much  greater  quantity  of  water  than  required  by  the  con- 
tract. The  usual  length  of  a  screen,  when  used,  is  ten  or 
twelve  feet.  Such  an  appliance  frequently  deteriorates  or 
becomes  clogged,  and  has  to  be  removed  and  ceplaced.  The 
longer  the  screen,  the  more  difficult  such  operation,  because 
the  encircling  earth  presses  and  pacb  upon  it,  so  as  to  render 
it  practically  immovable. 

On  behalf  of  the  defendant  it  is  shown  that  in  that  locality 
such  pipe  and  screen  will  become  useless  in  from  three  to  five 
years,  and  that  their  removal  and  replacement  will  he  prac- 
tically an  impossibility.  On  behalf  of  the  plaintiff  there  is 
testimony  that  the  life  of  such  pipe  might  extend  to  fifteen 
years.  The  plaintiff  as  a  witness  expressed  the  opinion,  also, 
that  the  pipe  eould  be  removed  and  replaced,  if  necessary. 
The  method  described  by  him  involved  the  use  of  special 
appliances  for  that  purp(»e.  The  method  proposed  would 
require  the  rimming  out  of  the  dirt  surrounding  the  pipe,  and 
thus  removing  the  pressure  therefrom.  The  plaintiff  himself 
had  no  such  special  appliances,  and  they  do  n^t  seem 
to  be  in  ordinary  use,  or  ordinarily  available  to  the  defendant. 
The  plaintiff  would  not  venture  an  estimate  of  the  cost  of 
such  a  performance.  The  testimony  for  the  defendant  tends 
to  show  that  such  a  method  would  cost  at  least  one-half  of  the 
original  cost  of  the  well. 

We  think  the  circumstances  attending  the  construction 
of  this  well  confirm  the  contention  of  the  defendant.  After 
the  alleged  completion  of  the  well,  the  plaintiff  undertook  to 
test  the  same.  According  to  his  own  testimony,  the  ecreen  put 
in  by  him  was  twice  broken  by  the  pressure  of  the  pump.  The 
manner  of  repair  is  not  indicated  in  the  record.  He  continued 
hia  tests  at  intervals  for  four  months.  The  water  produced 
was  full  of  sand  and  mud,  so  that  the  "leathers"  of  the  pump 
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were  cut  and  destroyed  daily,  and  were  aa  frequently  replaced. 
Such  condition  of  the  water  continued  up  to  the  forenoon  of 
the  last  day  of  plaintiff's  test.  The  plaintiff  contends,  bow- 
ever,  that  later  in  such  day  the  water  cleared  up.  Samples 
of  the  same  were  saved  in  a  bottle  and  were  produced  in  the 
trial  below.  These  are  not  before  us.  We  must  assume  that 
these  samples  were  reasonably  clear.  It  is  the  contention  of 
the  defendant  that  the  water  wfls  full  of  sand  and  mud  at  all 
times. 

It  is  not  easily  credible  to  us  that  there  could  have  been 
BO  sudden  a  change  without  some  apparent  cause  for  it.  In 
any  event,  it  seems  clear  upon  this  record  that  the  lower  eighty- 
three  feet  and  the  gas  pipe  therein  can  serve  only  a  temporary 
purpose.  When  its  efficiency  ceases  it  cannot  be  removed  or 
replaced  by  any  meana  reasonably  available  to  defendant. 
Its  use  was  not  a  compliance  with  the  terms  of  the  contract. 
The  defendant  was  entitled  to  have  the  four  and  one-half -inch 
casing  go  down  to  the  proper  vein.  This  was  essential  to  the 
permanency  of  the  well.  It  was  an  express  stipulation  of  the 
contract,  and  was  its  very  substance.  Not  only  so,  but  during 
the  progress  of  the  work  the  defendant  objected  to  the  sub- 
stitution of  the  two-inch  gas  pipe,  and  insisted  that  the  four 
and  one-half-inch  casing  be  put  down.  The  plaintiff,  accord- 
ing to  his  own  testimony,  offered  to  put  down  the  four  and 
one-half -inch  casing  if  the  defendant  would  waive  the  guaranty 
as  to  the  quantity  of  water  to  be  produced.  It  need  not  be 
said  that  the  plaintiff  had  no  right  to  attach  such  a  condition 
to  the  performance  of  his  work. 

We  see  no  escape  from  the  conclusion  that  the  plaintiff 
has  not  substantially  complied  with  the  requirements  of  his 
contract,  and  for  such  reason  is  not  entitled  to  maintain  (his 
action.  Whether  he  may  hereafter  iinish  his  performance,  and 
thus  mature  a  cause  of  action,  is  a  question  not  involved 
herein.  The  decree  in  his  favor  must  be  reversed,  and  his 
petition  must  be  dismissed.    It  is  so  ordered. — Reversed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concurring. 
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Vbbonioa  Rbichabt,  Appellee,  v.  Oeobqx  A.  Bombt,  Appel- 
lant. 

OmUftCt  for  ul«  of  Und:    aoenct:    acthoritt  or  aqent:    kvidencb. 

1  In  this  action  to  Mt  a<ide  a  lan^  contraet,  made  hj  plaintiff'*  ageut, 
and  to  remove  the  cloud  thereof  from  the  plAintiS'a  title,  the  evi- 
dence consisting  of  correspondence  is  held  insufficient  to  bind  the 
plaintiS  to  certain  terms  and  conditions  of  the  contract,  which  wen 
unauthorised. 

Sanu:       DtrAUTB(SIES>    OONTKACt:       KATinCATIOK.       Where    plaintiff's 

2  agent)  sent  her  for  execution  a  contraet  for  the  sale  of  her  land, 
which  she  refuaed  to  sign,  she  did  not  thereby  waive  the  assumed 
authority  of  the  agent  in  making  a  contract  of  sale  for  her  hy 
omitting  to  epecifj  her  precise  ground  of  the  objection  to  the  con- 
tract; there  being  nothing  to  apprise  her  that  the  agent  had  as- 
sumed to  bind  her  in  advance  of  her  own  execution  of  the  contract. 

Saana:    CNroBCiiiKNT  or  aosnt's  umautrobizkd  oontkact.    Where  the 

3  owner  of  land  refnsed  to  execute  a  contract  of  sale  negotiated  by 
an  agent,  which  contained  provisions  in  excess  of  his  anthority  to 
make,  the  agent's  oral  contract  of  sale  on.  substantially  the  same 
terms  was  not  enforceable. 

BMUe:  rKAtm:  ibtopfo^  Where  a  purchaser  of  land  through  sn  agent 
i  prepared  and  forwarded  to  the  owner  for  execution  a  written  con- 
tact of  sale  containing  provisions,  which  the  agent  was  not  anthor- 
iaed  to  make,  and  which  the  owner  refused  to  sign,  the  purchaser 
could  not  enforce  an  oral  contract  of  sale  made  by  the  agent  with- 
out the  owner's  knowledge,  even  though  within  his  authority;  as 
withholding  from  the  owner  knowledge  of  the  agent's  oral  conb^et 
when  sending  the  written  contract  for  execution  was  a  fraud. 

Appeal  from  Osceola  District  Court. — ^HoN.  Wu.  HuTOHm- 
BON,  Judge. 

Thdbsdat,  Novembkb  5,  1914. 

A  SDTT  in  equity  to  set  aside  a  purported  contract  of  sale 
of  land,  and  to  remove  the  cloud  thereof  from  the  plaintiff's 
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title.  There  was  a  cross-bill  by  the  defendant,  asking  the 
specific  performance  of  such  contract.  Decree  for  plaintiff, 
and  defendant  appeals. — Affirmed. 

O.  J.  Clark  and  T.  E.  Diamond,  for  appellant. 

E.  A.  Morlwig,  Francit  *  Owen,  for  appellee. 

Evans,  J. — The  transaction  out  of  which  this  action  arose 
occurred  in  August,  1912.  The  plaintiff  was  a  resident  of 
Waterloo,  Canada.  She  owned  a  quarter  section  of  land  in 
Osceola  county,  Iowa,  and  dedred  to  sell  the  some.  Her  resi- 
dent agent  was  Fred  Mayer,  who  had  looked  after  the  land  for 
her  for  many  years,  and  who,  as  agent,  had  sold  it  to  her 
originally.  In  pursuance  of  certain  correspondence  herein- 
after set  forth,  Mayer  purported  to  sell  the  land  by  written 
contract  to  the  defendant  herein.  The  contract  was  made  in 
duplicate,  and  one  draft  thereof  duly  signed  by  the  defendant 
was  sent  to  the  plaintiff  for  her  signature.  She  repudiated 
the  purported  contract  and  refused  to  sign  it  Thereupon  the 
defendant  caused  the  other  draft  of  the  contract  to  be  signed 
and  acknowledged  by  Mayer,  as  alleged  agent  of  tlie  plaintiff, 
and  filed  the  same  for  record. 

The  pivotal  question  in  the  case  is  whether  the  purported 

contract  exceeded  the  authority  of  the  agent    If  it  did,  it 

cannot  be  enforced.     The  correspimdence  upon  which  the 

authority  of  the  agent  was  based  was  snbmitt 

ULB  Of  UND :    ted  to  the  defendant  before  the  purported 

uSm^  ivi'        contract  was  entered  into,  and  such  contract 

*"*•■  was  prepared  by  the   defendant  after  an 

inspection  of  plaintiff's  letters. 

The  correspondence  was  as  follows,  the  signature  of  the 
plainti£F  appearing  therein  as  "Fannie": 

Exhibit  1. 

Waterloo,  Aug.  1,  1912. 
Dear  Friend :    Just  received  your  letter.    Ton  will  have 
mine  by  now.    To  tell  you  the  truth  I  was  a  little  disappointed 
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at  the  offer.  Thinking  of  course  I  would  get  more.  Ton 
remember  in  your  letter  of  April  22d,  you  said  you  were  ask- 
ing $12,000,  but  that  you  hoped  yon  would  get  more,  so 
$11,250  seemed  quite  a  drop.  Now  I  am  not  dictating  to 
you  for  I  am  aure  you  will  do  the  beat  yon  can  for  me,  but 
you  underatand  that  I  would  be  disappointed,  and  then  too, 
while  at  "Winnipeg  I  met  a  man  and  his  wife  who  had  relatives 
in  Hartley  and  just  came  from  there.  They  are  looking 
around  for  some  land  for  their  boys  and  they  were  all  through 
there  and  he  seemed  to  think  I  would  get  $80  per  acre.  Of 
course  I  told  him  about  my  buildings  not  being  the  best  and 
that  the  land  needed  tiling.  He  said  this  is  a  good  year  for 
crops.  Now  you  will  have  to  do  just  what  you  think  best, 
I  am  pretty  sure  you  will  do  your  best  for  me.  Hoping  to 
hear  from  you  soon,  I  want  this  to  go  with  the  next  mail,  so 
will  close. 

Sincerely  yours,  [Signed]    Fannie. 

Exhibit  2. 

Waterloo,  Aug.  9,  1912. 

Dear  Friend :  Yours  of  the  6th  just  received.  With  the 
same  mail  also  came  a  letter  from  a  man  near  there  wanting 
to  know  if  I  wanted  to  sell  my  farm  as  he  had  been  told  it 
was  in  the  market  and  would  I  take  in  the  neighborhood  of 
$12,000.  I  wrote  him  at  once  telling  him  I  had  a  friend  out 
there  who  was  looking  after  it  for  me,  so  may  not  be  troubled 
with  him  again.  Now  Fred,  I  do  think  the  way  things  are 
going  and  good  crops  I  ought  at  least  to  get  $12,000.  Don't 
you  think  if  you  hold  out  a  little  longer  1  would  get  that  I  In 
case  I  am  offered  the  $12,000,  1  mean  from  some  one  else, 
should  I  take  it!  I  bought  through  you  and  really  would  like 
to  sell  through  you.  At  the  same  time,  if  I  were  offered  that 
it  seems  to  me  I  ought  to  take  it.  I  really  believe  Pred,  you 
will  get  your  $12,000,  if  you  hold  out  a  little.  I  am  willing 
to  wait  but  of  course  as  you  say  the  plowing  must  soon  be 
done.    Let  us  hope  for  the  beat  and  let  me  hear  again. 

[The  balance  of  the  letter  is  about  social  matters,  and 
not  necessary  to  set  forth.] 

Yours  as  ever,  [Signed]    Fannie. 

Exhibit  3. 

Waterloo,  Aug.  11,  1912. 

Dear  Friend :  You  will  be  surprised  to  hear  from  me  so 
soon  again  but  I  just  bad  an  offer  for  my  land  from  over  there 
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for  $12,000.  $1,000  cash,  two  or  three  thousand  March  let, 
and  take  a  mortgage  for  balance  at  five  per  cent  int.,  for  five 
years.  Now  what  shall  I  dot  Surely  when  I  am  offered  that 
I  should  take  it,  don't  you  think  soT  The  land  must  be  worth 
that  or  I  would  not  be  offered  that.  Please  let  me  know  soon 
what  I  shall  do,  as  I  will  have  to  let  them  know. 

Please  excuse  this  haste.  John  Schwint  is  passing  through 
to  Bridgeport  and  will  take  this. 

Yours  as  ever,  [Signed]    Fannie. 

Exhibit  4. 
Hartley,  Iowa,  August  10,  1912. 

Miss  V,  Reicbart,  Dear  Friend ;  One  offer  more,  one  of 
them  offered  $12,000,  and  the  income  of  this  year.  I  told 
them  as  I  wand  the  income  fer  you  so  I  had  id.  This  makes 
a  total  of  $12,000,  and  about  $500  or  $600  fer  your  share  of 
grain.  Now  my  friend  led  me  know  quick  if  you  are  satisfied 
or  not  if  not  id  will  be  time  to  rent  id  away.  And  it  is  quite 
late  to  ged  a  good  renter.  If  you  want  to  come  over  yourself 
and  not  quite  ready,  I  will  send  contract  over  and  yon  may 
sign  same  or  you  may  led  me  know  by  writing  and  then  I 
can  close  the  deal,  as  the  party  have  some  other  farms  in  his 
mind,  but  if  you  think  to  keep  the  farm  led  me  know  also, 
this  is  the  best  offer  I  can  ged  ad  present.  You  can  keep  your 
deed  in  your  hands  then  you  are  dead  sure  for  your  money 
on  the  farm,  so  I  hope  to  hear  of  you  soon. 

Yours,  [Signed]    F.  Mayer. 

Exhibit  5. 

Waterloo,  Aug.  15, 1912. 

Dear  Friend :  Just  received  yours  of  the  10th,  evidently 
the  people  over  there  know  I  want  to  sell  my  farm,  I  had 
another  offer  yesterday  offering  $200  more.  Now  I  want  you 
to  sell  it  and  I  know  you  can.  Your  offer  today  is  $12,000. 
Now  can  you  make  commission  out  of  that,  if  so,  go  ahead. 
I  am  sure  you  can  get  that  much  more.  If  you  think  I  better 
go  I  will  go.  Just  let  me  know.  Now  if  I  go,  which  wayT 
and  would  I  gain  any  time  by  taking  a  return  ticket.  We 
have  bad  lots  of  rain  lately.  Will  close  now,  so  you  will  get 
soon. 

Yours  in  a  hurry,  [Signed]    Fannie. 

The  written  contract  entered  into  with  the  agent  was  as 
follows : 
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Copy  of  Exhibit  A. 
This  agreement  made  this  Aug.  18th,  1912,  between 
Teronica  Reichart,  Waterloo,  Canada,  party  of  the  first  part, 
and  Geo.  A.  Romey,  of  the  county  of  Osceola,  and  state  of 
Iowa,  of  the  second  part,  witnesseth,  that  party  of  the  first 
part  hereby  agrees  to  sell  to  the  party  of  the  second  part  on 
performance  of  the  agreement  of  the  party  of  the  second  part 
as  hereinafter  mentioned,  the  following  described  real  estate, 
situated  in  the  county  of  Osceola,  and  state  of  Iowa,  to  wit: 
The  southeast  quarter  of  section  number  three  (3),  Twp.  98, 
range,  39,  for  the  sum  of  twelve  thousand  dollars,  payable  as 
hereinafter  mentioned,  and  the  said  party  of  the  second  part, 
in  consideration  of  the  premises,  hereby  agrees  to  and  with 
the  party  of  the  first  part,  to  purchase  the  real  estate  above 
described,  for  the  sum  of  twelve  thousand  dollars,  and  to  pay 
the  said  sum  therefor  to  the  party  of  the  first  part,  his  heirs 
or  assigns,  as  follows:  One  thousand  dollars  on  the  execution 
of  this  agreement  and  the  balance  of  $11,000,  as  follows, 
to  wit :  $2,000  on  March  first,  1913,  on  or  before,  without 
interest;  $9,000  on  or  before  March  Ist,  1918,  at  5  per  cent 
annual  interest ;  taxes  of  1912  to  be  paid  by  the  first  party, 
and  an  abstract  showing  good  and  perfect  title  is  to  be 
furnished  to  first  party.  No  deed  to  be  given  until  one-half 
has  been  paid,  and  a  mortgage  will  tiien  be  given  for  the 
remainder ;  possession  to  be  given  March  Ist,  1913.  Buildings 
to  be  kept  insured  up  to  said  time.  And  the  party  of  the 
second  part  will  annually  pay  taxes,  etc.  [Balance  of  con- 
tract is  the  ordinary  printed  form,  over  which  there  is  no 
contention,  so  omitted.] 

It  will  he  noted  that  the  controlling  tetters  in  the  corre- 
spondence which  fixed  the  authority  of  the  agent  were  Exhibits 
4  and  5,  and  more  particularly  the  latter.  Exhibit  5  is  a 
qualified  acceptance  of  the  offer  contained  in  Exhibit  4,  requir- 
ing Mayer  to  get  his  commission  out  of  the  purchaser. 

It  is  too  plain  for  argument  that  some  of  the  terms  and 
conditions  specified  in  the  written  contract  above  set  forth 
were  wholly  without  authority.  It  is  quite  needless  to  cite 
authorities  to  this  proportion,  but  see  the  following;  OUbert 
V.  Baxter,  71  Iowa,  331-332;  WUken  v.  Voas,  120  Iowa,  503; 
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Staten  v.  Bammer,  121  Iowa,  500-501 ;  Hunt  v.  Tuttle,  133 
Iowa,  649  J  Knox  v.  McMurray,  159  Iowa,  171. 

The  defendant  relies  upon  Exhibit  3  aa  fomisbiDgr  author- 
ity for  the  stipulation  for  deferred  paymenta.  It  will  be  noted 
that  this  letter  was  only  a  recital  of  a  certain  offer  that  had 
been  made  to  the  plaintiff  by  another.  Though  the  offer  was 
deemed  attractive,  it  was  not,  in  fact,  aecepted  by  her.  This 
letter  was  dated  Angost  lltb.  It  had  nothing  to  da  with  the 
offer  which  Mayer  had  mailed  under  date  of  August  10th.  The 
time  of  the  mail  between  the  two  points  was  about  three  days. 
Exhibit  5,  plaintiff's  tetter  of  Augost  15th,  was  a  direct 
response  to  Mayer's  letter  of  Aognat  10th.  It  is  conceded  on 
both  sides  that  land  in  the  neighborhood  was  rising  rapidly, 
and  agents  and  sellers  and  buyers  could  hardly  beep  up  with 
it.  When  the  defendant  secured  the  contract  of  sale  he  put 
the  land  upon  the  market  at  $110  per  acre.  The  testimony  in 
the  record  as  to  the  actual  value  of  the  land  at  that  particular 
time  shows  a  range  from  $85  to  $100  per  acre.  The  plaintiff 
herself  was  receiving  letters  and  offers  from  various  persons, 
the  latest  offer  being  always  the  largest.  The  fact,  therefore, 
that  the  plaintiff  might  have  been  willing  to  accept  modified 
terms  on  one  day  was  not  evidence  of  her  willingness  to  do  so 
on  the  later  date.  In  any  event,  it  was  a  mere  inference  on 
the  part  of  Mayer  and  the  defendant  that  she  would  consent 
to  such  terms,  because  of  the  recital  in  the  letter.  Exhibit  3. 

It  is  also  ut^d  by  the  defendant  that  the  plaintiff  waived 

the  excess  of  authority  on  the  part  of  her  agent  by  failing  to 

make  specific  objection  to  that  effect    She  did  refuse  to  sign 

the  contract.    There  was  no  burden  of  specifi- 
2.  Sajib:  onao-  .  .  ,  m,      ,       ,  , 

thoriKed  COD-      cstiou  upon  her.     The  burden  was  upon  the 
tract :  ratiD' 
cation.  defendant  to  show  that  the  contract  held  by 

him  was  within  the  authority  of  the  agent  The  contract  was 
sent  to  her  by  the  agent  for  her  signature.  The  signature  of 
the  agent  was  not  attached  thereto.  There  was  nothing  in 
the  contract  nor  in.  the  letter  accompanying  the  same  indicat- 
ing that  the  agent  had  assumed  to  bind  her  in  advance  of  her 
T«»16IU.— IT 
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own  exeention  of  the  eoutract.  So  far  as  she  knew,  the  con- 
tract was  aent  to  her  for  her  own  approval  and  assent  as  a 
condition  to  its  consummation.  We  think,  therefore,  that  she 
was  clearly  within  her  rights  by  her  refusal  to  sign. 

II.  By  a  second  count  to  hia  cross-bill,  tbe  defendant 
sets  up  his  purchase  of  the  land  by  oral  contract  from  the 
agent,  and  asbs  specific  performance  thereof  in  case  the  written 
contract  is  held  to  be  Yoid.    The  terms  of  the 


substantially  the  same  as  those  contained  in 
tbe  written  contract.  Mayer  was  no  more  authorized  to  agree 
orally  to  such  terms  than  that  he  should  agree  to  the  same  in 
writing. 

It  is  clear,  also,  that  the  written  contract  prepared  by 
the  defendant  and  sent  to  the  plaintiff  was  conclusive  upon 
him.  It  was  the  only  contract  presented  to  the  plaintiff  for 
her  approval:  she  was  never  notified  of  any 
eatoppei.  other.     If  an  oral  contract  had -been  made 

between  the  parties  whose  terms  were  within  the  authority  of 
the  agent,  then  it  was  a  fraud  upon  her  to  withhold  such  fact 
from  her  knowledge,  and  to  send  to  her  the  written  contract 
under  consideration,  for  her  signature. 

The  trial  court  properly  set  aside  the  written  contract 
in  question,  and  properly  refused  relief  to  the  defendant 
The  decree  below  is  therefore — A^rmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concurring. 


D.  E.  Haevbt,  Plaintiff  and  Appellee,  v.  John  Hain  and 
Charles  Petisb,  Defendants  and  Appellants. 

Oontract  for  BBlo  of  land:    aoenct:    ooukissioh:    kvuekcx.    In  tliu 

1    action  to  lecover  a  commission  for  procuring  a  purchaser  of  land, 

whieh  the  owner  ccmyejeA  to  a  purchaser  procured  by  another  agent, 

the  evidence  as  to  which  agent  first  reported  a  sale  that  was  ratified 

by  the  owner  is  held  to  authorize  a  verdict  for  Uie  plaintiff. 
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Bmbs:  ucdvebt  or  additional  Couuission.  Where  the  owner  of  the 
2  l&nd  And  an  agent  agreed  upon  the  eommiBaioa  in  case  of  a  Bale, 
and  further  agreed  that  if  the  agent  procured  another  to  aasiat  ih 
making  the  sale  the  owner  should  pay  eueh  other  agent  an  addi- 
tional commission,  evidenca  merelj  that  the  original  agent  took  a 
party  with  hito  when  showing  the  land,  who  simply  pointed  out  the 
location  of  the  tile  laid  in  the  land,  was  not  sufficient  to  authorise 
recovery  of  the  additional  commission  by  the  original  agent. 

Appeal  from  O'Brien  District  Court. — Hon.  John  P.  Olivsb, 
Judge. 

Thubsdat,  Notehbeb  5,  1914. 

AonON  at  law  to  recover  a  commission  for  procaring  a 
purchaser  of  real  estate.  There  was  a.  verdict  for  the  plaintiff, 
and  defendants  appeal. — Reversed  and  Remanded. 

Simon  Fisher,  for  appellants. 

T.  E.  Diamond,  for  appellee. 

Evans,  J. — The  defendants  Cbarlea  Peters  and  John  Hain 
were  the  owners  of  a  quarter  section  of  land  in  Nobles  county, 
Minn.  The  full  title  was  in  Peters.  Hain,  however,  owned  a 
one-third  interest  therein,  and  Peters  the  remaining  two-thirda. 
The  plaintiEf,  Harvey,  was  a  real  estate  agent  located  at  Shel- 
don, where  all  the  parties  lived.  The  land  was  listed  for  sale 
with  Harvey.  It  was  also  listed  for  sale  with  Tom  Smith, 
another  real  estate  agent  in  the  same  town,  and  this  was  known 
to  Harvey.  There  is  a  dispute  between  the  parties  as  to  the 
terms  of  sale  at  which  the  farm  was  listed,  and  aa  to  the  extent 
of  the  commission  to  be  paid.  We  need  not  dwell  upon  the 
fletails  of  such  dispute,  because  they  are  necessarily  covered 
by  the  verdict,  and  they  present  no  question  of  law  for  our 
consideration. 

It  was  the  contention  of  the  defendants  on  the  trial  that 
report  of  sale  was  to  be  made  to  Peters.    This  was  denied  by 
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the  pl&intiff.  The  last  conversatioii  was  had  between  the  par- 
.  ties  on  the  subject  on  May  27^  1911.  It  was  claimed  by  the 
plaintiff  that  on  Monday,  May  29tb,  he  procured  a  satisfied 
purchaser  for  said  farm,  having  first  taken  him  thereto  to 
view  the  same.  The  parcbaser  was  Murphy.  The  contract 
was  reduced  to  writing  on  May  31st,  and  signed  by  Murphy, 
and  a  check  of  $800  delivered  to  the  plaintiff,  Harvey.  This 
proposed  sale  was  not  reported  by  the  plaintiff  to  either  of 
the  defendants  at  any  time  before  June  3d.  On  Jane  3d,  the 
other  agent,  Tom  Smith,  sold  the  land  to  another  purchaser 
and  reported  the  same  forthwith  to  Peters.  On  the  same  day 
Harvey  reported  his  sale,  first  to  Hain  ajid  later  to  Peters. 
Peters  had  already  ratified  the  sale  by  Smith  before  he  knew 
of  the  alleged  sale  by  Harvey.  It  is  the  claim  of  plaintiff 
that  Hain  had  ratified  his  sale  before  Peters  had  ratified  the 
other.  The  farm  was  duly  conveyed  to  Smith's  purchaser, 
and  the  regular  commission  was  paid  to  Smith. 

After  a  verdict  for  the  plaintiff,  the  defendants  asked  for 

a  new  trial  upon  various  grounds.    One  of  these  was  that  upon 

the  whole  record  and  the  evidence  the  plaintiff  was  not  entitled 

to  any  verdict.     This  ground  is  now  ai^ed 

^'  Siral?S*S?     before  us.    The  explanation  offered  by  plain- 

comm'iBBioii ;  '    tiff  for  hjs  loug  delay  in  reporting  bis  alleged 

CTldeDce.  ,      .  ,         .>  1  m.  1 

sale  18  not  very  plausible.  The  only  reason 
given  is  that  the  parties  were  away  from  home.  They  were, 
nevertheless,  accessible.  On  Saturday  evening,  June  3d,  Har- 
vey, Peters,  and  Hain  had  a  conversation,  which  was  testified 
to  by  Harvey  as  follows : 

Mr.  Peters  says:  'We  got  kind  of  mixed  up  on  this  land 
deal — two  sales  on  hand;  we  don't  know  where  we  are  at. 
John  told  me  he  accepted  your  sale,  and  I  accepted  Smith's; 
we  are  afraid  that  be  was  the  first  man  sold  it.'  And  he  says : 
'When  I  got  home  I  found  word  for  me  to  come  in;  I  was 
in  a  sweat;  I  didn't  know  what  to  do,  or  what  to  think;  I 
didn  't  know  whether  John  had  accepted  any  money  or  not ' 
He  had  a  check.  And  I  explained  to  Mr.  Peters  and  Mr.  Hain, 
and  told  them  just  how  the  thing  happened,  and  how  he 
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accepted  the  sale  in  the  morning,  and  Mr.  Peters  told  about 
Mr.  Smith  getting  on  the  train  in  the  afternoon  or  evening, 
and  going  west,  and  meeting  him,  and  hollered  to  him,  as 
soon  as  he  saw  him,  'I  have  sold  your  farm,'  and  he  daid  he 
handed  him  a  check  for  $100.  And  Mr.  Peters  says:  'It  is 
so  late  we  cannot  do  anything  to-night.  We  will  all  get 
together  Monday  morning,  and  will  talk  the  matter  over  and 
see  who  sold  it  first'  He  says,  'I  will  see  Mr.  Seott — he  ia  a 
land  man  and  had  a  good  deal  of  experience — and  ask  him 
who  should  have  this  sale.'  Mr.  Scott  told  him,  'The  first 
man  that  got  the  buyer.'  Mr.  Hain  said,  'That  will  let  you 
out,  Harvey.'  I  said,  'That  is  all  I  want.'  So  we  were  to 
meet  Monday  morning.  .  .  ,  Hain  said:  'We  will  get 
together  Monday,  and  you  get  your  contract  and  check.  I 
accepted  your  sale,  and  will  stay  by  it,'  That  is  about  all 
that  was  said  that  evening.  I  saw  Peters  the  following  Mon- 
day morning,  but  had  no  conversation  with  him.  I  was  stand- 
ing on  the  street,  and  he  was  with  Tom  Smith,  going  towards 
Smith's  office.  I  passed  him  on  the  street.  He  spoke  to  me 
when  he  passed ;  asked  me  if  I  knew  where  Hain  was,  I  said, 
'No.'  He  said,  'Find  him,  if  yoa  can,  and  tell  him  to  come 
to  Smith  'a  office. '  I  told  him  I  would,  and  I  did ;  did  not 
ask  me  to  go  to  Smith's  office ;  had  no  further  talk  with  Peters 
until  after  the  land  was  transferred,  and  had  no  further  talk 
with  Hain  after  that  Sunday.  James  Murphy  is  the  man 
who  is  willing  to  buy  the  land,  and  lives  about  seven  miles 
northeast  of  Sheldon.  He  is  a  farmer.  He  never  refused  to 
take  the  land.  I  do  not  know  a  lot  about  his  financial  condi- 
tion. I  know  he  had  money  to  make  the  payment;  has  a  lot 
of  stock,  good  horses,  and  machinery;  check  was  drawn  on 
the  First  National  Bank  of  Sheldon.  The  check  was  cashed 
by  myself.  I  made  demand  for  my  commission  on  Peters, 
just  after  be  transferred  the  land  to  the  other  man,  and  he 
gave  me  no  satisfaction;  also  made  demand  on  Hain.  Both 
Peters  and  Hain  came  to  my  office  in  response  to  a  letter 
about  a  mouth  after  the  land  was  sold.  They  came  together. 
Peters  aaid,  '  I  want  to  talk  to  you  fellows  tt^ther. ' 

Plaintiff  farther  testified  as  follows : 

Q.  And  you  never,  except  on  Saturday,  June  3d,  you 
never  c^ered  the  memorandum  and  check  to  Hainf  A.  Never 
*  <^ered  it  to  anybody.    Q.  Just  that  one  time  yoa  tendered  it 
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or  offered  it  to  Hain,  and  he  looked  it  over  and  handed  it 
back  to  you  T  A.  Yes.  Q.  The  memorandum,  Exhibit  A,  was 
drawn  in  the  name  of  Mr,  Peters?  A.  Yes,  air,  Q.  You  knew 
yon  would  have  to  see  Mr.  Peters,  didn't  yout  A.  Yes,  air. 
Q.  And  ypu  knew  that  the  contract  could  not  become  effective 
until  you  had  seen  Mr,  Peters,  and  got  his  signature,  didn't 
you  t  A,  I  did,  Q,  And  therefore  you  knew  that  you  could 
not  make  any  binding  contract  with  this  man  until  you  had 
located  Mr,  Peters,  and  got  him  in,  and  got  him  to  aign  this 
contract,  didn't  yon!  A,  Yes,  sir,  Q,  Approve  and  sign  it! 
A,  Yea,  air. 

No  objection  appears  to  have  been  made  upon  Mtmday  to 
the  consummation  of  the  sale  made  by  Smith.  It  does  not 
appear  that  Murphy  presented  himself  at  any  time,  or  that 
he  ever  tendered  or  demanded  performance,  other  than  the 
signing  of  the  papers  referred  to  and  leaving  them  in  the  hands 
of  Harvey,  Harvey  had  other  negotiations  with  Murphy 
which  were  consummated  a  short  time  thereafter. 

Other  circumstances  appear  which  are  capable  of  an 
unfavorable  signifieance.  It  must  be  conceded  that  the  cir- 
cumstances shown,  in  the  light  of  plaintiff's  delay  in  reporting 
his  alleged  sale  until  another  had  been  made,  are  calculated 
to  create  grave  suspicion  that  Murphy's  contract  and  cheek 
were  intended  to  secure  a  commission  for  Harvey  rather  than 
the  land  for  Murphy.  There  is  a  certain  incongruity  of  state- 
ment in  plaintiff's  testimony  as  a  witness,  which  would  not 
ordinarily  be  convincing  to  the  inquiring  mind.  His  recital 
of  the  negotiations  leading  up  to  the  alleged  sale  to  Murphy 
concludes  as  follows : 

Murphy  said  be  would  take  the  land  and  inquired  what 
the  terms  were. 

Such  question,  however,  was  a  question  of  fact  resting 
upon  a  conflict  of  evidence,  and  it  was  necessarily  left  to  the 
determination  of  the  jury.  We  cannot  say,  therefore,  that  the 
verdict  was  wholly  without  support  in  the  evidence, 

II.  The  plaintiff  claimed  a  commission  of  $2  per  acre,  and 
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the  jory  rendered  a  verdict  in  hig  favor  for  the  full  amount 

thtu   claimed.     The  contract    for   a   commission    provided 

primarily  for  a  conunission  of  only  $1  per 

•i.    Bins:    re^  •^  '  ■/  r 

cover;  of  ad-      acre.     It  WBS  claimed  by  the  plaintiff  that 
dltloQ«l  com-  "^      _       *^ 

miHioD.  there    was   a   further   proviso   whereby   the 

plaintiff,  in  a  certain  contingency,  should  be  entitled  to  recover 
$2  per  acre.  This  proviso  was  wholly  denied  by  the  defend- 
ants, both  by  pleading  and  by  evidence.  The  provisions  of  the 
contract  at  this  point  are  set  forth  by  the  plaintiff  in  hia 
petition  as  follows : 

The  said  premises  to  be  sold  at  such  price  as  to  net  the 
defendants  the  sum  of  $74  per  acre,  and  giving  the  plaintiff 
the  right  to  sell  the  said  premises  at  the  price  of  $75  per  acre 
and  retain  the  sum  of  $1  per  acre  as  his  commission  for 
procuring  such  purchaser;  and  if  the  plaintiff  desired  the 
assistance  of  a  third  person  in  procuring  a  purchaser  for  said 
premises  on  the  terms  aforesaid,  and  such  assistance  is  actually 
procured  by  him,  then  and  in  that  event  the  plaintiff  was 
given  the  right  and  jwwer  to  sell  said  premises  on  the  above 
terms  at  the  price  of  $76  per  acre,  and  he,  together  with  such 
other  person,  to  retain  all  overplus  over  and  above  the  sum  of 
$74  per  acre ;  it  being  understood  and  agreed  by  and  between 
the  parties  that  the  defendants  were  to  have  $74  per  acre  net 
to  them. 

The  petition  also  averred  as  follows: 

That  in  order  to  procure  such  purchaser  for  the  said 
premises  as  aforesaid  the  plaintiff  procured  the  help  and 
assistance  of  one  J.  H.  Staubus,  of  Worthington,  Minn.,  who 
did  help  and  assist  the  plantiff  herein  in  the  matter  of  finding  ' 
and  procuring  a  purchaser  for  the  said  premises  as  aforesaid. 

In  support  of  this  alleged  provision  of  the  contract  plain- 
tiff, Harvey,  testified  as  follows: 

There  was  something  said  at  that  time  between  me  and 
Hain  about  me  getting  another  man  to  help  sell  land.  When 
listed  with  me,  Hain  told  me  they  would  list  it  exactly  as  with 
Tom  Smith,  and  it  was  listed  with  T<Hn  Smith  for  $75  an 
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acre,  and  thef  were  to  give  him  $1  an  acre  if  he  sold  the  land, 
and  if  he  got  any  one  to  assist  him  in  making  this  sale  that 
they  were  to  protect  that  man  in  th€  $1  an  acre  commission, 
but  whether  be  sold  it  himself,  or  had  some  one  else  to  help 
him,  the  owners  were  to  receive  $74  an  acre  net  to  them ;  that  is, 
he  was  to  get  $1  per  acre  besides  his  own  commission,  and  was 
Belling  the  land  for  $76  per  acre,  and  the  defendants  were  to 
get  $74  net,  if  witness  sold  it  for  $76.  The  defendant  Peters 
owned  two-thirds  and  Hain  one-third  interest  in  said  land. 
.  .  .  They  wanted  $74  per  acre.  If  I  sold  it  myself,  I 
was  to  get  $1 ;  bat  if  I  got  another  man  to  help  me,  /  was  to 
protect  him  with  $1,  If  I  sold  it  myself,  or  with  some  one  else 
to  help  me,  Peters  and  Hain  were  to  receive  $74  an  acre  net 
to  them. 

Assawiing  the  sofSeiency  of  the  evidence  to  prove  such 
provision  of  the  contract  as  alleged  by  plaintiff,  it  is  neverthe- 
less urged  by  the  defendants  that  there  was  no  evidence  to 
support  a  recovery  for  the  additiwial  $1  per  acre  under  such 
provision.  It  is  made  to  appear  that  Harvey  to<A  Murphy, 
who  waa  a  resident  in  the  neighborhood  of  Sheldon,  to  the  farm 
to  view  the  same.  At  the  end  of  the  railroad  trip  he  employed 
an  automobile  driver  to  take  them  to  the  farm.  He  also  took 
along  Stanbus,  who  was  familiar  with  the  location  of  the  tile 
upon  the  farm.  Plaintiff's  testimony  at  this  point  was  as 
follows : 

I  solicited  Murphy  to  buy  the  farm,  took  him  up  to 
Worthington,  and  got  Mr.  Staubus,  a  man  that  lives  up  there, 
and  got  an  auto  and  went  out  and  looked  the  farm  over.  We 
showed  Murphy  the  place  and  grove  and  orchard,  and  all  over 
the  farm.  Mr.  Staubus  pointed  out  that  there  had  been  lots 
of  tile,  and  Mr.  Staubus  showed  him  where  the  tile  started, 
and  the  main  line  and  where  the  branches  ran  into  it,  at  the 
sides  of  the  tile,  and  where  their  outlet  was,  and  showed  him 
all  the  advantages  we  eould  on  the  place.  I  could  not  show 
Murphy  where  the  tile  were,  because  it  had  been  tiled  two  or 
three  years,  and  there  were  growing  crops  on  it.  Murphy 
said  he  would  take  the  land  and  inquired  what  the  terms  were. 
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Murphy  testified  on  behalf  of  plaintiff  aa  follows : 

StaubuB,  Harvey,  and  I  drove  out  to  the  place,  and  we 
looted  the  farm  over.  Q.  What  did  Staubus  do  when  you 
were  going  around  the  farm,  looking  at  itt  A.  Well,  he  was 
with  us.  Q.  What,  if  anything,  did  he  show  you  in  particularf 
A.  Well,  he  did  not  abow  me  anything.  Q.  Bo  yon  remember 
as  to  whether  or  not  he  showed  you  anyljiing  at  the  time  on 
the  place  f  A.  Yes ;  there  were  tile ;  we  walked  over  the  tile. 
Q.  He  showed  you  those!  A.  Well,  botii  of  them — well,  of 
course,  he  [Staubus]  understood  it  better  than  Harvey.  After 
we  had  looked  the  place  over,  I  told  him  it  suited  me.  The 
memorandum  of  agreement.  Exhibit  A,  contains  all  the  terms 
that  were  agreed  upon  between  Harvey  and  me  with  reference 
to  the  condition  under  which  I  was  purchasing  the  land, 
which  memorandum  of  agreement  ia  dated  May  31st,  and 
Harvej*  showed  me  the  land  I  think  about  two  days  before  the 
date  of  the  contract,  and  I  think  I  signed  it  on  the  date  it 
bears.  Q.  Well,  did  you  look  at  another  farm  up  there  that 
day,  and  didn't  you  make  a  contract  for  another  place! 
A.  That  is  my  business.  Q.  When  was  that!  A.  Well,  that 
was  after  that.    Q.  Was  that  with  Mr.  Harveyt    A.  Tes,  sir. 

The  foregoing  comprises  all  of  the  evidence  on  this  ques- 
tion. We  are  very  clear  that  the  assistance  rendered  by 
Staubus  was  not  such  as  was  contemplated  by  the  contract,  as 
set  up  by  the  plaintiff  in  his  petition,  and  as  testified  to  by  him 
as  a  witness.  The  manifest  intent  of  such  provision,  according 
to  plaintiff's  own  showing,  was  to  provide  an  additional  com- 
mission for  an  additional  agent  in  the  contingency  of  such  a 
necessity.  It  is  not  claimed  that  Staubus  had  any  right  to  this 
additional  commission.  Plaintiff  assumed  to  collect  it  wholly 
as  for  himself.  Staubus  had  nothing  to  do  with  "procuring  a 
purchaser. ' '  The  claim  for  a  double  commission  might  as  well 
have  been  based  upon  the  assistance  of  the  automobile  driver ; 
If  the  first  showed  them  the  location  of  the  tile,  perhaps  the 
latter  showed  them  the  location  of  the  farm. 

To  permit  the  commission  to  be  doubled  upon  such  a 
pretext  would  be  to  close  our  eyes  to  a  palpable  wrong.    We 
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must  hold,  therefore,  that  this  part  of  plaintiff's  recovery  was 
witbont  support  in  the  evidence. 

On   this   groond,   the   judgment   below   is   accordingly 
Reversed  and  Remanded. 

Laih>,  C.  J.,  and  Wsaveb  and  Pbestoh,  JJ.,  concar. 


Harst  I.  Stei^^eb,  Appellant,  v.  Mart  H.  Couptoh,  Defend- 
ant, Clatb  Kebun,  LtzziE  Eebun  and  'Wauibl  Frrz- 
OEBALD,  Intervenors  and  Appellees. 

Spsdflc  peifomutuce:    uutuauty:     batipication  :    evidehgb.    Wbere 

1  tlie  wife  did  not  join  with  the  husband  in  a  contract  for  the  ezehango 
of  their  homeatead  for  other  property,  and  did  not  ratify  the  con- 
tract of  the  husband,  there  was  a  want  of  niutnalitj  authorizing  re- 
fusal of  specific  performance.  Evidence  held  insufficient  to  show 
ratiflcatioQ  of  the  husband's  contract  b;  the  wife. 

Bum:    BESCiesiON  or  CONtractt.    Where  a  contract  for  the  sale  of  land 

2  was  made  bj  one  of  slight  business  aiperience,  to  be  paid  for  hy 
a  conveyance  of  other  property  and  the  transfer  of  a  note  of  a  third 
person  without  recourse,  and  the  evidence  showed  that  the  property 
to  be  taken  was  approximately  of  the  value  agreed  upon  but  that  the 
note  was  largely  usurious,  specific  performance  of  the  contract  was 
properly  denied;  and  after  rescission,  because  of  the  usurious  note, 
an  ofFer  by  the  other  party  to  pay  cash  in  lieu  of  the  note  would 
not  defeat  the  right  of  resciaaiou. 

Appeal  from  Dallas  District  Court. — Hon.  J,  H.  Applbgatb, 
Judge. 

Thursday,  November  5, 1914, 

StiTT  in  equity  for  specific  performance  of  a  contract  of 
exchange  of  properties.  The  trial  court  dismissed  the  petition, 
and  the  plaintiff  appeals. — Affirmed. 
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E.  8.  Dugan,  for  appellant. 

F.  0.  Ryan  and  Harry  Wifvat,  for  appellee  Compton. 
Ryan  &  Ryan,  for  other  appellees.     (Interveners.) 

Evans,  J. — The  parties  hereto  entered  into  a  written  con- 
tract whereby  the  defendant  sold  to  the  plaintiff  one  hundred 
and  sixty  acres  of  land  at  $140  per  acre,  and  whereby  the 
defendant  agreed  to  accept  payment  therefor  in  the  following 
manner:  (1)  A  house  and  lot  at  valuation  of  $8,000.  (2)  A 
note  of  $2,100,  signed  by  Walter  Fitzgerald  et  al.  (3)  A  note 
of  $2,200,  signed  by  Walter  Fitzgerald  et  al.  (4)  The  balance 
of  the  purchase  money  to  be  paid  in  cash  and  in  the  assumption 
of  a  certain  incumbrance  upon  the  farm.  The  contract  was 
entered  into  February  17,  1913,  and  was  to  be  performed 
Mareh  1st  following.  Nothing  was  done  by  either  party  on 
March  Ist  or  March  2d.  On  March  3d  the  defendant  formally 
repudiated  the  contract  and  served  notice  of  rescission  upon 
the  plaintiff,  with  full  tender.  The  plaintiff  brought  this 
action,  and  the  defendant  pleaded  a  reecissiou. 

Various  grounds  of  rescission  are  urged,  as  follows: 
(1)  The  bouse  and  lot  constituted  the  homestead  of  plaintiff 
and  hifl  wife.  The  plaintiff's  wife  did  not  join  in  the  eon- 
tract.  It  is  urged,  therefore,  that  the  contract  lacked  mutual- 
ity at  this  point.  (2)  It  is  further  urged  that  the  note  of 
$2,100  was  usurious,  in  that  the  principal  part  of  its  amount 
consisted  of  usurious  exactions;  that  the  makers  thereof  had 
so  notilied  the  defendant,  and  threatened  defense.  (3)  The 
written  contract  represented  the  $2,200  note  to  be  secured 
by  a  first  mortgage  upon  real  estate,  whereas  in  fact  such 
mortgage  was  inferior  to  incumbrances  amounting  to  $3,000. 
(4)  That  the  defendant  was  overreached,  and  that  the  con- 
tract was  unconscionable,  in  that  the  house  and  lot  in  question 
was  not  worth  approximately  $8,000,  and  in  that  the  transfer 
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of  the  $2,100  note  and  the  $2,200  note  was  to  be  "witfaoat 
recourse. ' ' 

The  trial  cottrt  held  that  there  was  a  clear  want  of 
matuality  in  the  contract  for  want  of  the  signatare  of  the 
plaintiff's  wife.     At  this  point  it  is  contended  (or  plaintiff 
that  hia  wife  fully  ratified  the  contract,  that 
'  nMuUca'"'     she  actually  joined  her  husband  in  a  proposed 
ritiacation :        deed  in  pursuance  thereof,  and  that  the  plain- 
tiff notified  the  defendant  of  such  fact,  before 
her  repudiation   of  the  contract.     Plaintiff's   wife  did   not 
testify  on  the  trial.    The  evidence  of  her  ratification  comes 
from  her  husband  alone.    He  testified  that  on  February  25th 
he  prepared  a  deed  in  puraaanee  of  the  contract,  and  that 
his  wife  signed  the  same,  and  that  he  notified  the,  defendant 
thereof  by  letter.     This  claim  of  notification  is  based  upon 
the  following  statement  in  such  letter : 

I  have  the  leases,  my  deed  and  the  mortgage  of  your  land 
made  out,  and  I  am  ready  to  close  up  the  deal  as  soon  as  1 
examine  your  abstract  and  you  are  ready.  Kindly  advise 
me. 

We  find  nothing  in  the  foregoing  which  indicates  in  any 
way  that  the  plaintiff's  wife  had  signed  either  the  deed  or 
the  contract.  Nor  is  there  any  other  evidence  tending  to 
show  that  the  plaintiff's  wife  bound  herself  to  the  defendant 
in  any  manner  to  the  performance  of  her  husband's  contract. 
The  ratification  is  therefore  without  support  in  the  evidence. 
The  trial  court,  therefore,  properly  dismissed  the  petition. 
We  may  say,  further,  that  the  ease  is  one  wherein  specific 
performance  might  well  be  denied  on  other  grounds. 

The  defendant  was  a  widow  of  little  business  experience. 
The  hotise  and  lot  were  not  worth  approximately  $8,000.  The 
plaintiff  acquired  the  same  a  few  months  previous.  He  had 
taken  it  in  a  trade  at  a  valuation  of  $5,100. 
^'  3on'<rf  ctm^"'  He  increased  its  value  to  some  extent  by  im- 
provements. The  $2,100  note  was  reeking 
with  usury.    The  contract  required  the  defendant  to  take  it 
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"withoat  recourse."  As  to  the  $2,200  note,  the  secnrity  waa 
coneededly  sofGcient,  even  though  not  a  first  mortgage,  and 
that  may  be  eliminated  from  consideration.  As  to  the  $2,100 
note,  the  plaintiff  offered  to  pay  the  cash  in  lieu  thereof,  and 
auch  offer  was  made  upon  the  trial.  Plaintiff  had  already 
exercised  her  right  of  resciBsion,  and  her  status  was  thereby 
fixed.  The  plaintiff  could  not  change  her  right  by  subsequent 
offers  of  concession. 

Specific  performance,  therefore,  was  properly  refused, 
and  the  decree  below  is  accordingly — Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ.,  concur. 


Horace  LavaUjEUB  and  L.  L.  Latalleub,  Appellees,  y. 
J.  H.  Hahn,  Appellant. 

Appeal:    law  of  the  case.    The  det«Timi)stioii  of  a.  question  on  &  for- 

1  mer  appeal  becomes  the  law  of  the  case,  and  will  not  be  reversed  on 
a  second  appeal  of  the  same  case. 

nand:    agkhct;    atBTavcnova.    Where  the  court,  in  an  action  to  re- 

2  cover  secret  profits  of  an  agent  emplojed  hj  plaintiff  to  purchase  a 
farm  for  him,  inEtructed  that  it  would  be  preaumed  that  defendant 
purchased  the  farm  for  hia  own  benefit,  thus  placing  the  burden  on 
plaintiff  of  proving  the  fraud,  faOure  to  charge  that  defendant 
owned  the  farm  at  the  time  the  agency  contract  wae  made  was  not 
erroneous,  even  though  the  evidence  Uias  conclusively  showed.  In 
the  instant  ease,  however,  the  evidence  failed  to  conclusively  show 
that  defendant  was  the  owner  of  the  farm  at  the  date  of  tbe  agency. 

Same:     bvidencx:     ckxdibiutt.    The  jury  is  not  bonnd  to  accept  the 

3  undisputed  testimony  of  a  party  as  true;  but  may  weigh  its  credi- 
bility the  same  as  other  evidence. 

Appeal  from  Jasper  District  Court. — Hon.  K.  E.  Willcock- 
80N,  Judge. 

Thubbday,  NoVElfBER  5, 1914. 

AcnON  to   recover   back  money   alleged   to   have  been 
obtained  by  defendant  from  the  plaintiff  throi^h  false  and 
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fraudulent  repreaentatioiiB.  There  was  a  general  denial  by 
the  defendant.  Verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appeals. — Affirmed. 

E.  J,  Salmon  and  Tripp  &  Trvpp,  for  appellant 

Mowry  i&  Cross,  for  appellees. 

Evans,  J. — The  apeeific  fraud  charged  is  that  on  Sep- 
tember 19,  1907,  the  plaintiffs  employed  the  defendant  to  act 
as  their  agent  in  the  purchase  of  a  farm  of  three  hundred  and 
twenty  acres,  known  in  the  record  as  the  Zachary  farm,  and 
that  they  then  and  there  advanced  him  the  sum  of  $1,000  for 
such  purpose ;  that  the  defendant  undertook  such  agency  and 
agreed  to  purchase  such  farm  for  the  plaintiffs  as  cheaply 
as  he  could,  not  exceeding  $80  per  acre,  which  was  the  limit 
Bet  by  the  plaintiffs;  that  it  was  agreed  that  in  the  event  of 
purchase  the  defendant  should  take  a  deed  therefor  to  his 
firm  of  Hahn  &  Stonffer  as  grantees,  and  that  they  should 
thereafter  convey  to  the  plaintiffs ;  that  thereupon  the  defend- 
ant purchased  said  farm  from  Zachary  at  $75  per  acre,  and 
took  a  contract  therefor  in  the  name  of  his  firm  aforesaid; 
that  be  represented  to  the  plaintiffs  that  he  paid  therefor  the 
sum  of  $80  per  acre ;  that,  relying  thereon,  the  plaintiffs  paid 
to  him  such  amount  as  the  supposed  purchase  price;  they 
prayed  to  recover  back  the  sum  of  $1,600.  The  defendant 
denies  that  he  ever  assumed  the  relation  of  agency  toward 
the  plaintiffs.  On  the  contrary  he  contends  that  he  was 
already  the  owner  of  the  farm  in  question  by  previoos  pur- 
chase from  Zachary,  and  that  he  entered  into  a  written  con- 
tract of  sale  thereof  to  tiie  plaintiff  on  the  19th  of  September, 
1907,  at  $80  per  acre,  and  that  be  thereafter  conveyed  the 
same  to  them  in  pursuance  of  such  contract.  The  ease  was 
before  us  on  a  former  appeal,  see  Lavdlieur  v.  Sahn,  152 
Iowa,  649.  The  case  is  fully  stated  in  such  former  opini<m, 
and  we  need  not  repeat  further  details  here. 
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I.  Many  errors  are  assigned  and  ai^ed  by  the  appellant, 
but  in  the  main  they  all  concentrate  upon  one  proposition; 
that  is,  that  parol  evidence  of  the  transaction  upon  which 

plaintiff's  case  is  predicated  was  inadmiaaible 
of  tbe  cMe.  as  tending  to  vary  and  contradict  the  written 
contracts  of  the  parties.  This  precise  question  was  deter- 
mined adversely  to  the  defendant  upon  the  former  appeal. 
It  is  earnestly  argued  that  our  former  holding  is  erroneous, 
and  that  it  should  be  overruled.  If  that  were  so,  it  could 
□ot  be  done  in  this  ease.  It  is  well  settled  that  such  former 
holding  is  an  adjudication,  and  must  be  deemed  as  the  law 
of  the  ease,  even  on  this  appeal.  Barton  v.  Tktnnpson,  56 
Iowa,  572;  Sendershott  v.  W.  U.  T.  Co.,  114  Iowa,  418;  Russ 
V.  A-TMrican  Cereal  Co.,  121  Iowa,  640.  However,  were  the 
question  open  for  further  review,  we  see  no  reason  to  change 
the  holding  in  the  former  opinon.  The  gravamen  of  this 
action  is  fraudulent  representations.  If  there  was  no  fraud 
there  is  no  liability.  The  case  was  submitted  to  the  jury  by 
proper  instructions  on  this  theory.  The  written  instruments 
could  not  stand  in  the  way  of  an  inquiry  into  such  fraud,  if 
any.  If  there  was  fraud,  as  contended  by  plaintiffs,  such 
written  instruments  were  incidental  to  it,  and  were  a  part  of 
the  process  through  which  it  was  worked  out.  Elaborate 
discussion  will  be  found  in  the  former  opinion,  and  we  will 
not  repeat  it  here.  It  is  sufficient,  therefore,  to  say,  that  the 
rulings  and  instructions  of  the  trial  court  were  in  harmony 
with  such  opinion.  No  error,  therefore,  can  be  predicated 
thereon  as  to  this  question. 

II.  It  is  the  contention  of  the  defendant  that  on  Septem- 
ber 19,  1907,  he  was  the  owner  of  the  farm  in  question,  and 
Uiat  such  ownership  was  conclusively  shown  by  the  evidence 

on  the  trial,  and  that  the  trial  court  should 
'  a^^':  Id-        have  BO  instructed  the  jury.    If  his  contention 

of  fact  could  be  sustained,  we  see  no  ground  of 
complaint  to  him  in  the  instructions.  The  trial  court 
expressly  instructed  that  he  was  entitled  to  the  presumption 
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that  he  parchased  the  land  for  his  own  benefit,  and  it  laid 
upon  the  plaintiffs  the  harden  of  proving  the  specific  fraud 
alleged.  The  defendant  aaked  no  other  instmction.  We 
think  it  most  be  said,  also,  that  his  ownership  of  the  farm 
in  qnestion  on  September  19,  1907,  does  not  conclusively 
appear  from  the  evidence.  The  defendant  was  a  real  estate 
agent.  For  more  than  a  year  next  prior  to  September  4th  he 
had  been  the  agent  of  Mr.  Zachary  for  the  sale  of  such  farm. 
In  the  early  part  of  September  he  received  from  Mr.  Zachary 
the  following  letter: 

Pneblo  Colo.  Sep.  4, 1907. 
Hahn  &  Stonffer,  colfaz,  ia. — ^Dear  Sir:  As  I  have  got 
a  deal  on  I  will  make  a  new  price  on  my  land  for  a  quick  Sale. 
I  will  let  it  go  at  $75  per  acer.  1  dont  think  yo  will  have  any 
trouble  at  that  price  with  the  Water  and  coal  there  is  on  it 
So  give  this  immediate  attention  hoping  here  something  soon 
Yours  truly  L.  E.  Zachary 

1402  East  9th  St  Pneblo  Colo 

Hahn  testified  at  the  trial  that  upon  receipt  of  the  fore- 
going letter,  he  immediately  wrote  a  letter  to  Zachary,  to  the 
effect  that  he  himself  would  take  the  farm  at  that  price.  His 
contention  is  that  this  evidence  is  undispated, 
'  deomi  «r«dt-  &nd  that  the  two  letters  referred  to  consti- 
tuted conclusively  a  contract  of  the  purchase 
of  the  farm.  Even  though  his  testimony  on  that  question 
was  undisputed,  the  jury  was  not  bound  to  accept  it  as  true. 
Ita  credibility  was  to  be  weighed  like  any  other  evidence. 

P^irtfaennore,  the  letter  written  by  him,  aa  testified  to  by 
him,  did  not  have  the  legal  effect  to  constitute  a  present  pur- 
chase and  sale  of  the  property.  The  letter  of  Zachary  was 
written  to  him  while  he  was  Zaehary's  agent;  it  stated  the 
price  at  which  he  would  sell;  Zachary  did  not  therein  offer 
to  sell  to  the  defendant.  An  agent  may  not,  for  his  own 
benefit,  avail  himself  of  an  offer  communicated  to  him  by  his 
principal,  unless  the  principal  consent  thereto.  Under  his 
own  showing,  therefore,  he  was  not  the  owner  of  the  land  on 
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September  19,  1907.  After  obtaining  $1,000  from  the  plain- 
tiffs he  went  inunediately  to  Colorado  to  make  the  pnrehase 
from  Zachary.  He  did  make  it.  He  stated  to  Zachary  that 
be  was  making  the  purchase  for  another  person,  bnt  would 
take  the  title  in  the  name  of  bis  firm.  This  is  ondisputed. 
In  this  state  of  the  record,  hia  complaint  of  the  inatnietions 
at  this  point  is  not  well  taken. 

We  find,  therefore,  no  error  in  the  instructions.  The 
parol  evidence  complained  of  was  admissible  under  our  for- 
mer holding.  The  evidence  thus  admitted  was  sufficient  to 
support  the  verdict  rendered.  The  judgment  below  is 
accordingly — Affirmed. 

Ladd,  G.  J.,  and  Gatnor  and  Wbaveb,  JJ.,  ccmcor. 


State  of  Iowa,  Appellant,  v.  C.  C.  Andrews,  Appellee. 

Orimlnal  Uw:  incest:  statute.  The  criine  of  inceat  can  onlj  be 
1  committed  bj  cohabitation  or  intercourse  between  persoDB  related 
witbia  the  degrees  of  eonsanguinit;  or  affinity,  whose  inter-mar- 
riage  is  speciflcoUy  proliibited  hj  st&tute.  The  statute  will  not  be 
coostmed  to  include  those  not  strictly  within  its  letter,  though  within 
its  reason  and  policy ;  and  thus  intercourse  between  defendant  and 
a  daughter  of  his  wife's  brother  was  not  witJiin  the  terms  of  the 
Statute. 

8aiiw;  nrnt-icABBUGE:  PBoniBrnoN;  btatdte.  The  prohibition 
8  against  inter-marriage  between  persons  related  within  certain  de' 
greea  of  consanguioity  applies  only  .to  those  related  within  the 
Levitieal  degrees;  and  a  statutory  prohibition  relating  solely  to  de- 
grees of  consanguinity  will  not  be  extended  by  implication  to  d^rees 
of  afSnity. 

Sum:    incest  DEnnxD:     btatutobt  cbiue.    Incest  ia  the  cohabitation 

3     or   sexual   commerce   between   persons   related   within   tbe   degrees 

wherein  marriage  is  prohibited.    It  is  purely  a  statutory  crime  which 

was  unknown  to  tlie  common  law,  and  to  institute  the  crime  as  be- 

VoL.  167  lA.— 18 
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tneeu  uncle  and  niece  the  relationBhip  muBt  be  that  of  blood  and 
not  of  affioity,  unless  the  statute  ptoviJes  otberwiae. 

Appall  from  Clinton  District  Court. — Hon.  Whjjam 
Thbophilus,  Judge. 

Thuhbday,  Novbmbbe  5,  1914. 

Indicth&nt  for  incest.  Judgment  for  defendant.  The 
State  appeals. — Affirmedr 

Geo.  Cosson,  Attorney  General,  and  Wm.  T.  Odket, 
County  Attorney,  for  the  State. 

T.  ff.  Hail  and  C.  S.  George,  for  appellee. 

Pbbston,  J. — It  was  conceded  on  the  trial  that  defendant 
was  accused  of  having  intercourse  with  the  dau^ter  of  hia 
wife  'b  brother,  or  his  niece  hy  affinity.  The  trial  court  ruled 
that  under  each  circumstances  the  act  of  intercourse  did  not 
constitute  incest  within  the  meaning  of  our  statute.  The 
statute  as  it  now  stands  is  as  follows : 

If  any  man  marry  his  father's  sister,  mother's  sister, 
father's  widow,  wife's  mother,  daughter,  wife's  daughter, 
son's  widow,  sister,  son's  daughter,  daughter's  daughter,  son's 
son's  widow,  daughter's  son's  widow,  brother's  daughter  or 
sister 's  daughter ;  or  if  any  woman  marry  her  father  'a  brother, 
mother's  brother,  mother's  husband,  husband's  father,  son, 
husband's  son,  daughter's  husband,  brother,  son's  son,  daugh- 
ter's son,  son's  daughter's  husband,  daughter's  daughter's 
husband,  brother's  son  or  sister's  son;  or  if  any  one  marry 
his  or  her  first  cousin ;  or  if  any  person,  being  within  the 
degrees  of  consanguinity  or  affinity  in  which  marriages  are 
prohibited  by  this  section,  carnally  know  each  other,  they 
shall  be  guilty  of  incest,  and  imprisoned  in  the  penitentiary 
not  exceeding  twenty-five  years  nor  less  than  one  year.  (Code, 
section  3936.) 
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The  contention  of  the  state  is  that  this  section  makes 
intercourse  between  persons  "within  the  degrees  of  consan- 
guinity or  affinity  in  which  marriages  are  prohibited  by  this 
section"  incestuous,  and  it  is  the  claim  that 
Incest:  itatute.  the  relation  o£  uncle  and  niece  by  aflSnity  is 
within  the  degrees  of  affinity  in  which  marriages  are  pro- 
hibited by  statute.  It  is  said,  further,  that  this  law  prohibits 
the  marriage  of  first  cousins,  and  the  state  contends  that  mar- 
riages under  all  degrees  of  relationship  that  are  by  ties  Of 
affinity  or  consanguinity  closer  than  first  cousins  eome  under 
the  ban  of  the  statute ;  that  the  relationship  of  uncle  and  niece 
is  closer  than  first  cousins,  hence  that  is  a  relationship  within 
the  prohibitive  degree.  The  argument  is  that  by  the  use  of 
the  word  "within"  the  Legislature  intended  to  not  only  make 
carnal  knowledge  between  people  in  the  specified  degrees 
incestuous,  but  also  make  carnal  knowledge  between  people 
related  as  closely  or  more  closely  than  the  degrees  specifically 
named  incestuous,  and  they  say  that  the  only  question 
involved  here  is  really  an  interpretation  or  definition  of  the 
word  "within"  as  here  used. 

The  trouble  with  this  contention  is  that  the  statute  does 
not  make  carnal  knowledge  between  people  related  as  closely 
or  more  closely  than  the  degrees  specifically  named  incestuous. 
Definitions  of  the  word  "within"  as  given  in  the  dictionaries 
are  referred  to  in  the  argument,  and  then  counsel  say : 

It  would  seem  to  us  that,  with  the  statute  worded  as  it  is, 
the  L^slature  intended  to  cover  other  degrees  of  relationship 
than  those  especially  enumerated  that  would  be  as  close  cr 
closer  than  the  enumerated  ones. 

By  this,  counsel  for  the  state  seem  to  concede  that  the 
statute  quoted,  and  upon  wliieh  the  indictment  is  based,  does 
not  spteeifieally  enumerate  such  an  act  as  incest.  Some  of 
the  relations  enumerated  in  the  statute  are  those  of  consan- 
guinity, others  affinity,  and  the  latter  part  of  the  section  simply 
provides  that : 
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If  any  persoo,  being  within  the  degrees  of  consanguinity 
or  affinity  in  which  marriages  are  prohibited  by  this  aeetion, 
carnally  know  each  other,  they  shall  be  guilty  of  incest,  etc. 

We  think  the  word  "within,"  or  the  worda  "being 
within,"  in  this  statute,  are  not  intended  to  include  other 
relations  not  mentioned  in  the  first  part  of  the  section.  The 
latter  part  of  the  section  clearly  refers  to  the  first  part." 

No  cases  are  cited  by  counsel  for  the  state  to  sustain 
their  position.  While  the  statutes  of  Indiana  are  somewhat 
different  from  our  own  on  this  subject,  we  think  there  is  no 
material  difference  as  to  the  point  now  under  consideration. 
The  statutes  of  that  state  provide,  in  substance,  that : 

If  any  uncle  or  aunt  shall  have  sexual  intercourse  with 
his  or  her  niece  or  nephew,  etc.,  shall  be  guilty  of  incest. 

Under  such  a  statute,  the  court  in  that  state,  in  the  case 
of  State  V.  Tucker,  174  Ind.  715  (93  N.  B.  3,  Ann.  Cas.  WISA, 
100),  said  that: 

All  the  cases  decided  by  state  courts  involving  the  crime 
of  incest  between  uncle  and  niece,  which  we  have  been  able 
to  find,  disclose  a  relationship  by  blood. 

This  case  is  also  reported  in  31  L.  B.  A.  (N.  S.)  772, 
where,  in  the  note,  the  statement  is  made  that  no  case,  aside 
from  the  Tucker  case,  has  been  found  involving  the  question 
whether  sexual  intercourse  between  a  man  and  bis  niece  by 
marriage  constitutes  incest. 

Sexual  intercourse'  between  a  man  and  his  wife 's  sister 
is  not  incest,  when  not  regulated  by  statute.  Dukes  v.  Clark, 
2  Blackf.  (Ind.)  20.  Our  statute  does  not  make  such  an  act 
incest,  and  we  think  it  would  not  do  to  go  a  step  farther  and 
say  that  it  would  be  incest  for  a  man  to  have  connection  with 
a  daughter  of  his  wife's  sister.  The  same  relation  exists 
between  a  mhn  and  a  daughter  of  his  wife's  sister  as  between 
him  and  a  daughter  of  his  wife's  brother,  which  is  the  rela- 
tion in  this  case.    We  think  the  maxim,  "The  expression  of 
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one  thing  is  the  exclusion  of  another,"  applies  here,  and  the 
specific  enumeration  in  the  statute  of  the  persons  prohibited 
to  marry  neceesarily  excludes  those  not  mentioned  therein. 
District  Township  of  Dubuque  v.  City  of  Dubuque,  7  Iowa, 
262. 

It  is  the  rale  that  criminal  atatntes  are  to  be  strictly  con- 
strued, and  cannot  be  made  to  embrace  cases  not  within  the 
letter  of  the  law,  even  though  they  come  within  the  reason 
and  policy  of  the  law.  State  v.  Lovell,  23  Iowa,  304.  In  re 
Estate  of  Kuhn,  125  Iowa,  449.  In  the  last  case  cited,  the 
court  quotes  with  approval  from  Chief  Justice  Marshall, 
speaking  of  the  construction  of  statutes,  the  following  lan- 
guage: 

The  rule  that  penal  laws  are  to  be  construed  strictly  is 
perhaps  not  less  old  than  construction  itself.  It  is  founded 
on  the  tenderness  of  the  law  for  the  rights  of  individuals,  and 
on  the  plain  principle  that  the  power  of  punishment  is  vested 
in  the  Legislature,  not  in  the  judicial  department.  It  is  the 
Legislature,  not  the  court,  which  is  to  define  crime  and  ordain 
its  punishment.  It  is  said  that,  notwithstuiding  this  rule, 
the  intention  of  the  lawmakers  must  govern  in  the  construc- 
tion of  penal  as  well  as  other  statutes.  This  is  true,  but  this 
is  not  a  new,  independent,  rule  which  subverts  the  old.  It  is 
a  modification  of  the  ancient  maxim,  and  amounts  to  this: 
That,  though  penal  laws  are  to  be  construed  strictly,  they  are 
not  to  be  construed  so  strictly  as  to  defeat  the  obvious  inten- 
tion of  the  Legislature.  .  .  .  The  intention  of  the  Legis- 
lature is  to  be  collected  from  the  words  they  employ.  .  .  . 
The  case  must  be  a  strong  one,  indeed,  which  would  justify  a 
court  in  departing  from  the  plain  meaning  of  the  words, 
especially  in  a  penal  act,  in  search  of  an  intention  which  the 
words  themselves  did  not  suggest.  To  determine  that  a  case 
is  within  the  intention  of  a  statute,  its  language  must  authorize 
us  to  say  so.  It  would  be  dangerous,  indeed,  to  carry  the 
principle  that  a  case  which  is  within  the  reason  or  mischief 
of  a  statute  is  within  its  provisions,  so  far  as  to  punish  a  crime 
not  enumerated  in  the  statute,  because  it  is  of  equal  atrocity 
or  of  kindred  character  with  those  which  are  enumerated. 
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The  prohibition  against  intermarriage  or  carnal  knowl- 
edge   between    persons    related    by    consanguinity,    unless 
expressly  extended  by  Btatute,  applies  only  to  those  related 
within  the  Levitical  degrees.  22  Cyc.  45,  46, 

marriige ;  pro-    A  Statutory  prohibition  expressly  relating  to 
hlWtlon :  Stat-  ^    '^  ,  .  i_      ■        ■,■ 

ute-  degrees  of  consanguraity  will  not  by  implica- 

tion extend  to  degrees  of  affinity.  22  Cyc.  46,  And  in  tWs 
case  we  onght  not  to  extend  by  implication  the  plain  langiu^ 
of  the  statute. 

In  order  to  arrive  at  the  intention  of  the  Legiidature,  we 
may  notice  how  the  crime  of  incest  has  been  defined  and 
decided  in  the  past.  Incest  is  defined  as  the  crime  of  cohabita- 
tion or  sexual  commerce  between  persons  re- 
'  deBneJ :  "^t-  lated  within  the  degrees  wherein  marriage  is 
prohibited,  Webster's  Dictionary.  See,  also, 
22  Cye.  43;  Bouvier's  Law  Dictionary,  vol.  1,  And  in  State 
V.  Tucker,  supra,  we  find  this: 

'Incest'  is  defined  as  'sexual  intercourse  between  persons 
so  nearly  related  that  marriage  between  them  would  be  unlaw- 
ful.' ,  ,  .  Mr.  Story,  in  his  work,  Conflict  of  Laws  {8th 
Ed.)  115,  says:  'There  is  a  clear  and  just  moral  difference 
between  the  marriage  or  sexnal  intercourse  of  persons  related 
by  consanguinity  and  that  of  persons  related  only  by  affinity. 
In  its  primary  sense,  niece  means,  and  it  la  nnderstood,  relation- 
ship by  consanguinity. ' 

Incest  was  not  known  to  the  common  law,  and  is  there- 
fore a  statutory  crime.  Its  definition  would  vary  according 
to  the  di£ferent  statutes  themselves.  The  decisions  and  con- 
structions seem  all  to  point  the  same  way,  that  to  constitute  the 
crime  of  incest  between  an  uncle  and  niece,  the  relationship 
must  be  that  of  blood,  and  not  by  affinity,  unless  the  statute 
provides  otherwise.  Our  Legislature,  when  definii^  the 
various  degrees  within  which  persons  are  prohibited  from 
marrying,  and  then  providing  that,  "  Or  if  any  person,  being 
within  the  degrees  of  consanguinity  or  affinity  in  iVhich  mar- 
riages are  prohibited,  carnally  know  each  other,  they  shall  be 
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guilty  of  incest,"  simply  refers  to  the  particular  relationsbip 
specified  in  whieh  marriage  was  prohibited.  This  seems  to  be 
the  role  adopted  and  estabUshed  by  the  authorities. 

.   We  think  the  holding  of  the  trial  court  was  correct,  and 
the  judgment  is  therefore — Affirmed. 

Ladd,  C.  J.,  and  Etans  and  Weaver,  JJ.,  cimcur. 


QitiNNsUi  BmcK  &  Tils  Coupany,  Appellant,  t.  H.  R.  Book- 
nau, Appellee. 

Knr  trial  bj  petition;     obohnds.     Error  of  law  oeeniring  upon  the 

1  trial  of  a  <!«iise,  and  &  claim  that  the  verdict  ia  not  siutained  bj  « 
preponderancfl  of  the  evidence,  are  not  mattera  which  can  be  raised 
in  a  petitioQ  for  a  now  trial. 

8aau:     MKWLY  DiscoTKBED  EnDENCB.    Where  a  witnesB  tertiiled  npon 

2  the  original  trial  of  a  cauM,  a  strong  showing  must  be  made  to 
jnstif;  Oa  granting  of  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  which  the  same  witueu  will  give.  The  evidence  of  a 
witness  in  anpport  of  a  petition  for  a  new  trial  in  this  proceeding  is 
held  not  so  materiallj  different  as  to  authorize  a  retrial. 

Saoia:    oaouifDa  fob  kew  tbiil.    A  new  trial  will  not  be  granted  because 

3  a  witness  previously  examined  has  changed  his  mind  and  wishes  to 
explain  some  matters  appearing  in  his  testimony,  or  because  he  may 
have  been  induced  to  change  his  testimony  in  some  particulars,  or 
where  the  proposed  newly  discovered  evidence  is  merely  cumulative, 
or  to  aome  extent  impeaching. 

Appeal  from  Orinnell  Superior  Court. — Hon.  P.  G.  NoBEM, 
Judge. 

THtma>AT,  NOVXHBIB  5,  1914. 


Appbal  from  an  order  denying  a  petition  tor  a  new  trial. 
Plaintiff  appeals. — Affirmed. 
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Bray,  Shiff^tt  i£  Lake,  for  appeU&nt. 

J.  B.  Paiton,  for  appellee. 

Pbeoton,  J. — Plaintiff  sold  to  defendant  about  $1,550 
worth  of  tile,  and  sued  to  recover  a  balance  of  $402.64,  alleged 
to  have  been  due  on  the  account.  Defendant,  by  way  of 
answer  and  counterclaim,  alleged,  in  substance,  that  under 
the  agreement  the  tile  was  to  be  of  good  quality  and  delivered 
at  Newburg  in  good  condition;  ctUeges  that  many  of  the  tile 
were  broken  and  were  defective ;  that  he  was  unable  to  state 
the  nature  of  the  defect,  but  says  they  were  rotten,  and  they 
crumbled  and  were  broken  in  ordinary  handling;  that  be  paid 
freight  and  was  otherwise  damaged.  He  asked  damages  on 
his  counterclaim  in  the  sum  of  $1,007.19.  Plaintiff  denied 
it  was  to  pay  freight,  and  denied  liability  because  of  breakage, 
etc.  On  the  issues  raised  in  the  original  bearing,  a  trial  was 
had  to  a  jury,  resulting  in  a  verdict  and  judgment  for  defend- 
ant for  $200.  This  was  on  June  15,  1912.  Plaintiff  filed  a 
motion  for  new  trial,  which  was  overruled  June  24,  1912. 
February  13,  1913,  plaintiff  filed  its  petition  for  new  trial, 
and  the  matter  is  being  now  reviewed.  To  the  petition  a  motion 
for  more  specific  statement  was  made  and  sustained  in  part, 
then  plaintiff  amended  the  petition,  and  defendant  demurred. 
Plaintiff  again  amended  its  petition  and  attached  an  affidavit 
of  Houvenagle  as  Exhibit  A.  Defendant  again  demurred, 
attaching  an  affidavit  to  his  demurrer.  There  appears  to  have 
been  no  ruling  on  the  demurrers.  No  answer  was  filed,  none 
being  required  under  section  4095  of  the  Code,  Evidence 
was  introduced  by  both  parties  on  this  hearing,  and  plaintiff 
filed  still  another  amendment  to  the  petition  to  meet  the 
proof. 

The  procedure  was  aomewhat  irregular,  and  is  conceded 
to  be  BO  by  one  of  the  parties,  but  no  objection  is  made  as  to 
this.  Sixteen  pag^  of  the  abstract  are  taken  up  in  the  print- 
ing of  the  pleadings  in  this  application  for  a  new  trial.    The 
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evidence  on  the  original  trial  is  not  all  set  out  in  the  abstract ; 
some  of  it  is.  The  arguments  here  are  somewhat  coofasing 
because  the  diacuraion  is,  to  some  extent,  as  though  the  first 
trial  was  being  now  heard,  or  that  the  case  was  being  now 
retried.  It  is  not,  of  course,  a  retrial  now,  but  an  application 
to  determine  whether  or  not  there  shall  be  a  new  trial. 

It  is  difficult  to  treat  the  questions  presented  without 
going  somewhat  into  detail  and  without  some  repetition, 
because  it  involves  the  stating  of  facts  in  three  different  ways ; 
that  is,  to  state  the  substance  of  what  is  set  out  in  the  applica- 
tion for  a  new  trial  as  the  alleged  newly  discovered  evidence, 
and  to  compare  that  with  the  evidence  given  on  the  first  trial, 
and  with  the  testimony  of  the  witness  at  the  present  hearing. 
The  substance  of  the  errors  relied  upon  is  that  the  court  erred 
in  holding  that  the  perjury  of  a  party  to  the  action  is  not 
sufficient  ground  to  justify  granting  a  new  trial,  and  in  hold- 
ing that  the  evidence  was  not  newly  discovered,  and  that 
reasonable  diligence  was  not  shown. 

Appellee's  points  for  affirmance  are  substantially  that 
the  evidence  is  not  newly  discovered;  that  plaintiff  is  simply 
asking  for  another  opportunity  to  canvass  the  same  evidence 
adduced  on  the  original  trial ;  that  the  s<H!aIled  newly  discov- 
ered evidence  is  cumulative  and  impeaching,  and  such  as 
might  be  met  by  other  and  opposite  cumulative  evidence  on 
the  part  of  defendant;  no  diligence  is  shown;  that  the  trial 
court  did  not  abuse  its  discretion ;  and  that  it  does  not  appear 
that  the  alleged  newly  discovered  evidence  will  change  the 
result. 

The  grounds  relied  upon  in  the  petition  for  new  trial, 
condensed  aa  much  as  we  are  able  to  do,  are,  substantially, 
that  there  were  errors  of  law  occurring  at  the  trial,  excepted 
to  by  the  party  making  the  application.  But 
*  ■  SmxioSI''  "  it  occurs  to  us  the  remedy  as  to  this  would  be 
**"'"'  by  appeal  to  a  higher  court.    Another  ground 

is  that  the  verdict  is  not  sustained  by  the  preponderance  of 
evidence.    We  do  not  understand  this  to  be  a  ground  for  nev 
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trial  by  petition.  Another  groand  is  that  the  verdict  is  con- 
trary to  law,  as  shown  by  Exhibit  A,  Exhibit  A  being  the 
afSdavit  attached  to  the  petition  and  before  referred  to.  Other 
groondB  are  that  fraud  was  practiced  by  the  defendant  in 
obtaining  the  judgment,  and  that  there  was  irr^olarity  in 
obtaining  the  jndgment,  as  will  more  folly  appear  by  refer- 
ence to  paragraphs  1,  2  and  5. 

Though  not  cited  by  counsel,  we  aasnme  that  the  petition 
was  filed  under  Code,  sections  4094,  4095,  or  4092  and  3756. 
Section  4094  provides  that  the  facts  or  errors  must  be  set 
forth  in  the  petition.  The  allegation  is  that  plaintifF  will 
show  these  matters  by  tiie  evidence  of  Louis  Houvena^  and 
others.  The  others  were  not  named  in  the  petition.  Other 
witnesses  were  examined,  bnt  we  take  it  plaintiff  relied  on  the 
evidence  of  Honvenagle,  because  this  is  the  matter  set  forth 
in  the  petition. 

Paragraphs  1,  2  and  5,  just  referred  to,  are  as  follows : 

1.  That  there  was  misconduct  of  prevailing  party  (the 
defendant)  in  this  that : 

(a)  He  testified  falsely ;  that  the  tile  crumbled ;  that  three 
tile  crumbled  in  one  place  dug  down  to;  that  the  earth  had  a 
boiled  appearance,  and  that  this  appearance  did  not  obtain 
because  of  surface  water  draining  into  these  low  places ;  that 
the  tile  crumbled  into  five  pieces ;  that  the  tile  waa  not  fit  to 
use ;  that  he  diecovered  this  boiled  appearance  within  one  week 
or  ten  days,  later  testified  he  discovered  the  tile  unfit  on 
October  6^,  at  another  time,  testified  he  knew  it  long  before, 
at  another  in  September ;  that  he  had  a  level  properly  run ; 
that  there  was  broken  tile  because  of  settle  in  line  where  ditch 
was  filled;  as  to  the  reason  given  by  Honvenagle  for  refusing 
to  lay  tile,  that  Louis  Honvenagle  took  load  of  tile  out  of  road; 
that  he  saw  all  tile  go  in,  and  that  they  were  good  when  put  in ; 
that  Louis  Honvenagle  did  not  put  in  any  cracked  or  broken 
tile ;  that  he  dug  in  places  and  found  crumbled  tile ;  that 
tile  waa  laid  through  a  barrel,  when  he  knew  these  things 
so  testified  were  false  and  untrue,  and  this  was  done  by 
the  said  defendant  for  the  purpose  of  obtaining  a  result  con- 
trary to  right ;  and  plaintiff  alleges  that  the  things  so  testified 
to  were  matters  material  to  the  issues  herein,  and  that  their 
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falsity  was  not  known  to  the  plaintiff  before  jadgment  and 
could  not  have  been  known  by  it  before  judgment. 

(b)  That  he  (said  defendant)  procured  false  testimony 
to  be  given  upon  the  trial  of  this  cause,  and  that  the  false 
testimony  so  procured  aforesaid  was  material  to  the  issues. 

2.  That  there  was  surprise  which  ordinary  prudence  could 
not  have  guarded  against  in  this :  That  the  defendant  testified 
falsely  as  above;  that  he  procured  his  only  witness  to  testify 
falsely  as  set  out  in  Exhibit  A,  hereto  attached  and  by  refer- 
ence made  a  part  hereof. 

5,  That  there  is  newly  discovered  evidence  material  (or 
the  plaintifP,  which  it  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial,  in  this:  That  the 
tile  were  put  in  at  improper  grade;  that  but  few  tile  were 
broken  because  of  inherent  weakness;  that  most  breakage  was 
because  of  rough  handling  by  defendant  and  his  men ;  that  the 
broken  tile  in  the  ditch  were  broken  by  the  application  of 
force;  that  defendant  testified  falsely  upon  material  things  in 
issue;  that  defendant's  witness,  Louis  Houvenagle,  testified 
falsely  upon  material  things  in  issue ;  that  the  false  testimony 
of  Louis  Houvenagle  was  obtained  by  virtue  of  threats  and 
promises  of  the  defendant,  and  with  defendant's  knowledge 
of  its  falsity ;  that  the  tile  in  the  ditches  were  good,  merchant- 
able tile;  that  plaintiff  exercised  due  diligence  to  learn  the 
material  facta  set  out  above  before  the  trial,  but  was  unable 
becanse  of  the  active  fraud  of  the  defendant,  the  further  fact 
that  the  information  was  within  his  [the  defendant's]  breast 
and  the  breast  of  one  peculiarly  under  his  control,  and  further 
because  the  res  was  in  ioto  under  his  control,  being  seven  feet 
under  the  ground  and  on  his  farm. 

These  are  the  real  grounds  upon  which  the  new  trial  ia 
asked. 

The  witness  Houvenagle  testified  at  length  as  a  witness 
on  th«  last  hearing.  It  should  be  mentioned  here  that  both 
HoQvenagle  and  defendant  Booknau  testified  as  witnesses  at 

the  original  trial,  and  on  the  same  subjects. 
^'  duicoTired"''     ^e  regard  thia  as  important.     It  has  been 

held  that  the  case  must  be  a  very  strong  one 
which  will  justify  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  where  the  witness  was  in  fact  used  upon  the 
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trial  of  the  caw.    Marengo  Savings  Bank  v.  Kent,  135  Iowa, 
386. 

Other  witDeflses  also  testified  for  both  plaintiff  and 
defendant  on  the  same  matters.  On  the  original  trial  the  jory 
was  required  to  weigh  the  evidence  of  the  different  witnesses 
and  to  determine  which  of  them  were  tmthfnl  or  untmthfnl. 
On  the  main  trial  Honvenagle  testified : 

I  lived  at  Newbnrg;  have  laid  confflderable  tile  the  last 
two  falls,  probabl>'  1,300  or  1,400  rods.  I  hanled  and  laid  tile 
for  the  defendant  in  the  fall  of  1911.  Six  hundred  and 
seventy-two  large  tile  were  broken  in  the  car  which  the  engine 
stmck  at  Newburg.  The  tile  waa  hauled  from  Xewburg  on  a 
wagon  with  hayracks.  Ten  to  fifteen  tile  to  the  load  on  an 
average  were  broken  in  the  hauling;  they  were  carefully 
handled,  and  the  cause  was  the  fault  of  the  tile ;  they  seemed 
to  be  checked  and  cracked,  no  such  tile  as  the  exhibits.  Prob- 
ably twenty-five  per  cent,  or  thirty  per  cent,  fell  to  pieces  in 
handling.  I  would  say  the  tile  were  not  properly  mixed  or 
burned.  I  laid  the  tile  when  the  ditch  was  ready.  No  broken 
tile  was  put  in  the  ditch  and  covered  up.  Water  was  running 
in  the  ditch  at  that  time.  After  the  tile  was  laid  in  the  ditch 
I  observed  running  water  at  the  outlet  It  was  running 
toward  the  creek.  I  waa  down  the  last  of  April  at  the  time  of 
the  rain,  and  I  noticed  the  tile  was  not  running.  I  went  over 
the  whole  string  of  the  one  hundred  and  fifty-eight  rods  and 
found  that  some  one  bad  opened  the  diteh  with  a  spade  and 
had  tested  it,  the  tile  were  broken  in  little  pieces.  Five  places 
had  been  dug  down  to,  and  I  found  the  same  condition  in  each ; 
there  seemed  to  be  one  or  two  places  where  the  tile  hadn't 
crumbled  but  was  broken.  There  was  no  water  at  the  outlet 
of  the  48-rod  ditch.  Q.  What  was  the  condition  of  the  tile 
that  you  uncovered  when  you  dug  down  to  it  in  the  48-rod 
string  T  A.  The  tile  was  broken.  It  had  the  appearance  of 
being  crumbled.  There  are  about  two  hundred  and  forty  rods 
of  twelve-inch  tile  on  the  Rock  Creek  farm.  There  are  three 
hundred  and  thirty-six  or  five  hundred  and  thirty-six  twelve- 
inch  tile  on  the  surface  of  the  ground  at  the  Ilock  Creek  farm, 
two  hundred  and  fifty  at  Newburg  and  twenty-five  at  the 
Newborg  farm.  I  think  eight  ear  loads  of  twelve-inch  tile 
were  delivered  to  the  defendant,  or  about  8,000.  Six  hundred 
and  seventy-two  of  1,000  were  broken  when  they  arrived  at 
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Newbarg.  I  didn't  examine  particularly  the  tile  not  put  in 
the  ground,  but  I  noticed  there  were  a  great  many  broken. 
Several  twelve-inch  tile  were  broken  when  a  aide  of  the  rack 
fell  (^  and  let  the  tile  out. 

CrosB-ezamination : 

When  the  car  was  bumped  foor  hundred  tile  were  broken. 
In  hauling  tile  I  often  drove  one  team  and  led  another.  There 
are  seven  hundred  and  thirty-five  tile  on  the  Rock  Creek  farm 
piled  np  now.  Cattle  are  running  in  there.  In  the  ditch 
examined  the  tile  £aa  crumbled,  fallen  to  little  pieces,  slacked. 
I  have  seen  seven  brc^en  tile  in  the  diteb.  Five  of  them  were 
in  the  hundred  and  fifty-eight-rod;  they  are  in  five  places, 
j\i8t  one  tile  in  a  place,  the  other  two  are  in  the  forty-eight^rod 
ditch,  in  two  places.  One  tile  in  a  place  was  all  I  ever  looked 
for.  My  only  reason  for  saying  the  tile  are  not  good  is  because 
they  broke  in  hauling.  We  filled  the  ditch  by  scraping  the 
dirt  in  with  a  team.  I  broke  a  good  many  tile,  fifteen  or 
twenty  every  hundred  and  fifty  rods.  All  of  the  tile  broke 
that  fell  off  the  wagon  on  the  roadside.  I  didn't  expect  them 
not  to  break.  The  sixty-rod  ditch  had  all  Qrinnell  tile.  I 
found  water  in  the  hundred  and  fifty-eight-rod  ditch  at  all 
the  places  where  we  dag. 

We  shall  not  set  out  at  length  his  testimony  on  the  hear- 
ing of  the  present  petition  for  new  trial.  It  is  enough  to  say, 
that  it  is  much  the  same,  with  possibly  some  explanations  and 
B  B^um  ■  noDDda  &<l<litions.  He  also  qualifies  and  explains 
(or  new  ttiai.  gp^g  ^f  j^jg  rtatementfl  in  his  aflSdavit  which 
was  prepared  by  counsel  for  appellant,  using  their  own  form 
of  expression  possibly  without  being  able  to  convey  the  exact 
meaning  of  the  witness.  A  retrial  ought  not  to  be  had  merely 
because  a  witneea  has  changed  his  mind  as  to  some  matters, 
or  desires  to  explain,  or  posEdbly  has  been  persuaded  or 
induced  to  state  his  evidence  somewhat  indifferently.  We 
shall  refer  to  some  of  his  evidence  on  this  last  trial : 

Mr.  Booknau  did  not,  at  any  time  prior  to  the  trial  of 
this  case  in  June,  or  during  the  trial,  ask  me  to  give  false 
testimony  in  his  behalf,  and  I  did  not  give  any  testimony  as  a 
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witness  on  the  trial  at  the  instance  or  request  of  the  defendant 
which  was  false,  nor  did  his  attorney  suggest  or  request  that 
I  do  80.  Before  the  trial  in  Jane  I  went  with  Mr.  Booknan 
and  examined  certain  places  th&t  had  been  dug  down  to  by 
some  one  else  before  I  got  there.  I  got  down  into  that  hole 
and  dug  some  distance  with  my  band.  When  the  question  was 
propounded  to  me  in  the  former  trial,  asking  me  to  describe 
the  condition  of  the  tile  at  the  place  I  dug  down  to,  I  under- 
stood the  question  as  meaning  the  dicing  down  with  my 
band.  In  giving  the  description  of  the  tile  at  the  different 
places  in  my  testimony  on  the  trial  I  stated  the  facts  just  as 
they  were  when  I  made  the  examination.  In  laying  the  tile, 
when  we  had  a  good  tile  with  a  chunk  broken  out,  we  would 
place  a  piece  over  it  The  patches  were  larger  than  the  boles. 
I  went  over  the  different  stringg  of  tile  in  a  general  way  before 
the  trial  in  June  just  to  examine  those  brt^en  places.  I  asked 
Mr.  Booknau,  in  a  couTersation  I  had  with  him  when  examin- 
ing those  places  that  bad  been  dug  down  to,  if  the  entire  tile 
was  in  the  aame  condition  as  what  I  had  in  my  hand,  and  when 
he  said  I  would  be  perfectly  safe  in  saying  that  was  their  con- 
dition, I  understood  him  to  refer  to  the  tile  where  they  were 
dug  out  in  one  place,  and  not  as  referring  to  all  the  tile  in 
the  ditch.  I  didn't  mean  that  Booknau  said  that  the  entire 
hundred  and  fifty-eight  rods  was  in  that  condition.  I  under- 
stood he  was  referring  to  the  tile  that  had  been  examined.  I 
meant  by  saying  the  whole  tile,  that  one  tile  was  broken  to 
pieces,  the  whole,  entire  tile  was  broken  to  pieces,  but  not  all 
the  tile  in  the  ditch.  When  I  went  out  to  re-examine  these 
ditches  after  the  trial  I  took  my  shovel  and  opened  the  same 
place  I  bad  my  hand  in.  I  opened  up  five  places  and  found 
broken  tile  there.  I  didn't  uncover  any  more  tile  than  had 
been  uncovered  before.  I  can't  remember,  but  I  possibly  did 
break  some  tile  when  putting  my  foot  on  them  to  get  them 
down.  I  did  not  break  any  tile,  and  leave  it  in  the  ditch,  but 
took  it  all  out.  Q.  You  are  not  prepared  to  say  that  Mr,  Book- 
nau testified  to  anything  on  the  trial  of  this  case  last  June 
which  was  not  true,  are  you  1  A.  What  was  said  on  the  wit- 
ness stand  by  both ;  that  we  both  said  that  the  entire  tile  were 
broken.  I  mean  to  say  that  as  far  as  I  know  this  evidence  was 
good,  with  the  exception  his  saying  to  me  that  I  was  perfectly 
safe  in  saying  the  entire  tile  were  broken.  That  referred  to 
the  tile  at  the  bottom  of  the  hole  and  no  other  place.  As  I 
remember,  I  said  there  were  1,300  or  1,100. 
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Other  similar  testimony  is  given  which  is  in  the  nature 
of  an  explanation  of  his  former  testimony.  But  it  is  far  from 
constituting  perjury  on  his  part  at  the  original  trial,  or  as 
indicating  perjury  on  the  part  of  the  defendant  PlaintiflE 
has  the  bnrden,  and  without  a  further  discussion  of  the  record, 
which  has  been  examined  with  care,  we  conclude  that  plaintiff 
has  not  shown  safGcieut  groonds  for  reopening  the  ease.  The 
alleged  new  evidence  is,  at  most,  but  cumulative,  and  perhaps 
to  some  extent  impeaching.  We  may  add  that  no  sufficient 
reason  is  shown  why  the  so-called  new  evidence  could  not 
have  been  procured  before  the  trial  as  well  as  after.  It  is  true 
the  tile  was  laid  npon  the  defendant's  farm  and  was  under  his 
control,  but  the  viritness  Houvenagle,  by  whom  plaintiff  expects 
to  show  the  new  facts,  is  the  person  who  laid  the  tile,  or 
assisted  in  laying  them,  and  testified  on  the  original  trial  to 
facts  as  observed  hy  him. 

It  does  not  appear  that  the  trial  court  abused  its  discre- 
tion in  refusing  a  new  trial,  or  that  a  different  result  would 
be  reached  on  another  txiaL  The  judgment  is  therefore — 
Affirmed. 

liADD,  C.  J.,  and  Evans  and  Weavbb,  JJ.,  concur. 


H.  W.  Miu-EB,  Appellant,  v.  H.  M.  Mobine,  Appellee. 

LaodlOTd  mad  tanuit:    lusk:     takukcx  bt  paboi..    Parol  evidenea  ia 

1  not  admitBible  to  vary  the  terms  of  a  written  iusttiunent.  Thus 
where  a  written  lease  waa  free  from  ambignitj  and  recited  that  in 
eonaideration  of  the  rental  to  be  paid  the  lessor  was  to  perform 
certain  eorenanta,  evidence  of  a  parol  agreement  that  the  leswr 
for  the  same  coDsideration  waa  to  perform  a  different  covenant  not 
expTMsed  in  the  writiDg  was  not  adiniarible. 

Suns:     OSAL  aqreeuent:     flxadinq.     The  pleading  of  a  contract  aa 

2  parUj  oral  and  partljr  in  writing  will  not  Hntboriw  oral  proof  of 
another  and  difCerent  covenant  at  varianco  with  the  writme. 
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AppMl:    UHOBS  CUKKD  BT  VERDICT.    Eirors  growing  ont  of  ui  afflnna- 
3     tive  defeaM  to  on  &ctioii,  npon  which  the  jurj  lound  apeciAUj  in 
favor  of  the  plaintiil,  were  uon-pr« judicial  to  plaintiff. 

Appeal  from  Guthrie  District  Cwrt.— Hon.  W.  H.  Fahet, 
Judge. 

Thubsdat,  November  5,  1914. 

Action  to  reeoTer  an  inHtallment  of  rent,  under  a  written 
lease  and  a  rent  note.  The  defendant  admitted  the  execQtion 
of  the  writing.  He  pleaded  an  affirmative  defense  and  aeveral 
counts  of  a  counterclaim.  He  was  sacceasful  as  to  one  count, 
and  the  plaintiff's  recovery  was  reduced  accordingly  by  the 
verdict.  Prom  a  judgment  in  hia  favor  for  the  reduced 
amount,  the  plaintiff  has  appealed. 

MiUigan  <£  Moore  and  Howard  dk  Bayers,  for  appellant. 

Weeks,  Yincent  dk  Weeks,  for  appellee. 

Evans,  J. — The  plaintiff  leased  to  the  defendant  by  writ- 
ten lease  his  farm  of  six  hundred  and  forty  acres  located  in 
Guthrie  county,  for  a  term  of  five  years,  beginning  March  1, 
1909,  and  ending  March  1, 1914,  for  an  agreed  rental  of  $2,000 
per  year.  The  rent  for  each  year  was  payable  $600  on  October 
1st,  and  $1,400  on  February  15th  foUowing.  The  defendant 
occupied  the  premises  only  to  March  1,  1913 ;  on  such  date  he 
relinquished  the  premises  for  a  consideration,  the  plaintiff  hav- 
ing sold  the  farm  to  a  purchaser.  This  action  was  brought 
for  the  last  installment  of  the  1912  rent,  which  became  doe 
February  15,  1913.  The  defendant  received  from  plaintiff 
$800  for  the  surrender  of  his  lease.  He  pleaded  as  an  affirma- 
tive defense  herein  that  it  was  agreed  that,  in  addition  to  such 
$800  he  should  receive  also  the  $1,400  not«,  now  in  suit.  He 
pleaded  a  counterclaim  for  damages  in  various  counts,  based 
upon  various  alleged  breaches  of  contract,  and  totaling  about 
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$13,000.  In  one  count  he  alleged  that  prior  to  the  execotion 
of  the  written  lease  the  plaintiff  orally  agreed  to  tile  drain 
the  leased  premiaes,  and  that  he  thereafter  failed  to  do  so  to 
the  damage  of  the  defendant  in  the  sum  of  $6,000.  This  was 
the  only  connt  for  damages  submitted  to  the  jury.  The  jury 
rendered  a  verdict  tm  the  plaintiff  for  $303.  It  is  manifest, 
therefore,  that  the  jury  allowed  a  recovery  on  defendant's 
connterclaini  to  the  amoont  of  about  $1,100. 

Forty-six  asaignnients  of  error  are  presented  to  us. 

I.  The  one  question  in  the  ease,  however,  is,  was  it  com- 
1  LiMDLoni  *«D  P^t^i*  for  the  defendant  to  prove  the  alleged 
T»iu^  'S"  ■  '*'■*'  agreement  or  promise  of  the  plaintiff,  and 
■*■"'■  thua  ingraft  it  upon  the  written  lease  T 

The  defendant  testified  over  the  objections  of  the  plain- 
tiff as  follows: 

A.  And  I  told  him  I  eonld  not  rent  &  farm  of  that  kind 
very  well,  because  it  was  quite  a  proposition  in  the  shape  it 
wag  in.  It  was  pretty  near  worthless.  'Well,'  he  says,  'I  will 
tile  it  oat  for  you  in  good  shape.'  .  .  .  A.  I  ashed  Mr. 
Miller  then  what  he  wanted  for  the  place,  and  he  told  me  that 
he  wanted  $2,000  a  year,  and  I  says  to  him,  'That  is  cheap 
enough  for  it.'  'Well,'  he  says,  'I  can  get  more  for  it,  but  I 
don'twant  torent  it  to  everybody.' 

He  alflo  testified  that  the  oral  promise  to  tile  the  land  was 
repeated  .at  and  just  prior  to  the  execution  of  the  written 
lease.  This  evidence  was  admitted  by  the  trial  court  as  tend- 
ing to  support  the  allegations  of  the  answer  that  the  contract 
of  lease  was  partly  oral  and  partly  in  writing,  and  on  the 
theory  that  it  rested  witii  the  jury  to  say  whether  such  con- 
tract was  partly  oral  and  partly  in  writing.  The  written 
lease  was  in  ordinary  form,  and  was  complete  in  its  terms, 
and  was  free  from  ambiguity.  It  recited  the  mutual  under- 
takings of  the  parties,  and  purported  to  set  forth  the  mutual 
considerationa  of  the  contract. 

The  theory  of  the  defendant  is  that  the  additional  con- 
tract shown  by  parol  was  not  in  any  manner  inconsistent  with 
T0L.1B7I1.— 19 
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the  written  lease,  and  that  it  did  not  therefore  alter  or  vary 
it.  The  question  is  quite  settled  to  the  contrary  by  our  previ- 
ous cases.  KeUey  v.  C,  M.  &  St.  P.  Ry.  Co.,  93  Iowa,  436 ; 
Lerch  V.  Sioux  City  Times  Co.,  91  Iowa,  750. 

Under  the  written  lease  the  $2,000  rental  was  the  consid- 
eration which  the  defendant  agreed  to  pay  for  plaintiff's  per- 
formance of  the  covenants  of  the  written  lease.  Under  the 
oral  a^eement  an  additional  covenant  was  laid  upon  the  plain- 
tiff for  the  same  consideration,  $2,000.  Such  an  increase  of 
the  burden  of  obligation  of  the  contract  upon  the  plaintiff, 
and  of  the  benefit  thereof  upon  the  defendant,  was  necessarily 
an  alteration  of  the  contract,  as  set  forth  in  the  written  lease. 

The  precise  question  was  involved  in  the  case  above  cited. 
In  the  KeUey  case  it  was  said : 

The  contract  of  lease  is  perfect  in  all  its  parts.  .  .  . 
There  is  nothing  uncertain  or  ambiguous  in  the  lease,  and 
nothing  to  indicate  that  the  parties  intended  anything  further 
to  be  done  by  the  defendant  than  is  stated  in  Uie  lease  itaelf . 
.  .  .  The  cfHisideration  for  the  benefit  derived  is  expressed 
in  the  lease,  and  is  no  more  subject  to  parol  modification  than 
any  other  condition  therein  contained.  ...  He  cannot  be 
allowed  to  prove  other  and  different  considerations  from  those 
stated  in  the  lease,  nor  enlarge  upon  its  terms  by  parol  tes- 
timony. .  .  .  The  law  will  not  allow  that  an  agreement 
in  such  case  may  rest  partly  in  writing  and  partly  in  parol. 
So  that  it  is  equally  inadmissible  to  add  to,  take  from,  or 
q>eeiflcaUy  change  the  terms  of  a  written  agreement  by  parol. 

In  the  Lerch  case,  $upra,  the  defendants  sought  to  prove 
by  parol  that  the  landlord  had  agreed  to  put  steam  heat  in 
the  leased  building.  Defendant  was  holding  under  a  written 
lease  which  contained  no  such  provision,  but  was  silent  thereon. 
The  parol  evidence  was  held  inadmissible.  It  was  said  in  the 
opinion : 

The  pleading  is  merely  of  an  executory  agreement,  and 
breach  of  it.  To  permit  it  to  be  proven  would  be  to  violate 
the  well-rec(«nized  rale  that  parol  evidence  is  not  admissible 
to  alter  or  vary  a  written  contract.    Its  effect  would  be  to 
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ingraft  onto  the  contract  a  new  provision,  foreign  to  any  of 
the  terms. 

We  need  not  cit«  the  maltitude  of  cases  which  annonnce 
the  general  rule  excluding  parol  evidence.  Special  attention 
is  directed  to  the  cases  above  cited  because  they  apply  the  rule 
specifically  to  the  mutual  considerations  of  a  written  lease, 
and  are  directly  decisive  of  the  question  here  presented. 

It  is  urged  by  the  defendant  that  there  was  no  pleading 
in  the  cited  cases  to  the  effect  that  the  contract  was  partly 
oral  and  partly  in  writing,  whereas  the  defendant  in  the  case 
at  bar  has  expressly  pleaded  that  the  contract 
^'  ureemen"^  of  lease  was  partly  oral  and  partly  in  writing. 
But  it  is  no  more  competent  for  a  party  to 
plead  a  contract  as  partly  oral  and  partly  in  writing  than  it 
is  to  prove  it  by  parol,  when  the  oral  part  is  inconsistent  with 
the  written,  or  ingrafts  new  undertakings  or  covenants  thereto. 
This  proposition  was  emphasized  in  the  Eeliey  case,  tupra, 
and  also  in  Kelsey  v.  Casualty  Co.,  131  Iowa,  207.  If  the  door 
could  be  opened  to  parol  evidence,  to  vary  a  written  contract, 
by  simply  pleading  that  the  contract  was  partly  in  writing 
and  partly  oral,  it  would  be  a  door  that  could  never  be  closed. 
The  practical  effect  of  snch  a  rule  would  be  to  wholly  destroy 
reliance  upon  written  contracts.  All  would  become  open  to 
modification  by  the  revival  and  substitution  of  antecedent 
negotiations. 

Appellee  cites  for  our  consideration  a  number  of  oui 
cases  wherein  we  have  held  parol  evidence  to  be  admissible  in 
the  presence  of  written  instruments.  They  all  deal  with  ex- 
ceptions to  the  general  rule.  Qenerally  speaking,  such  ezeep- 
tions  arise  as  a  circumvention  to  fraud  in  some  form,  either 
as  to  the  execution  or  as  to  the  delivery  of  the  instrument, 
or  where  the  written  contract  is  incomplete  upon  its  face 
or  ambiguous  in  its  terms,  or  the  oral  agreement  is  inde- 
pendent and  collateral  and  rests  upon  its  own  mutual 
considerations.    None  of  such  exceptions  are  involved  in  the 
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case  at  bar.    No  fraud  is  pleaded,  and  no  approacli  to  fraud 
is  shown  in  the  evidence. 

It  appeared  from  the  testimony  of  defendant 's  own  wit- 
nesses that  the  mutual  considerations  of  the  written  lease  were 
substantially  equal  Their  testimony  showed  the  rental  value 
of  the  farm  in  its  actual  condition  to  be  from  $3  to  $3.50  per 
acre.  It  further  appeared  from  their  testimony  that  it  would 
have  been  worth  from  $5  to  $7  per  acre  if  it  had  been  tiled. 
The  defendant's  claim  for  damages  is  based  and  measured  by 
the  difference  in  these  valuations,  amonnting  to  $1 ,500  per  year 
for  four  years.  It  is  true  that  he  himself  testified  that  the  farm 
in  its  actual  condition  was  worth  only  $1,500  per  year,  but 
in  three  counts  of  his  counterclaim  he  averred  its  actual 
worth  to  be  $2,000.  He  testified  that  it  would  have  been  worth 
$3,000  if  properly  tiled.  That  the  farm  was  a  valuable  and 
well-improved  farm  is  undisputed.  The  plaintiff  had  lived 
upon  it  for  many  years  preceding  the  occupancy  of  the  de- 
fendant. One  of  the  defendant's  witnesses  on  cross-examina- 
tion described  it  as  follows : 

It  was  a  very  well  improved  farm,  one  of  the  best  in  the 
township,  a  large  amount  of  buildings. 

.Another  testified  on  cross-examination  as  follows: 

I  join  Mr.  Miller's  farm  on  the  north;  have  lived  there 
since  '81,  except  one  year;  the  improvements  are  all  right;  the 
farm  is  well  fenced;  do  not  know  amount  of  tiling  on  place; 
I  bought  a  piece  of  land  adjoining  Miller  two  years  ago  and 
paid  $109  per  acre  for  it;  I  understand  Miller  sold  for  $125 
per  acre;  I  do  not  know  of  any  farm  land  worth  $125  per 
acre  in  Richland  township  that  could  have  been  rented  during 
that  term  for  $3  per  acre ;  I  think  probably  one-fourth  of  the 
Miller  farm  was  in  grass  when  Morine  took  it;  there  may  have 
been  more ;  probably  one-fourth  of  the  grass  was  tame  grass. 

It  is  undisputed  that  the  defendant  raised  large  crops 
upon  the  farm,  except  for  the  first  year.  PVir  that  year  the 
plaintiff  voluntarily  remitted  $500  of  his  rent.  The  oral  evi- 
dence actually  introduced,  tiierefore,  only  confirms  the  equal- 
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ity  of  coiiaiderstion  in  the  terms  of  the  written  lease.  The 
defendant  was  in  no  manner  overreached;  nor  is  there  any- 
thing in  the  record  that  should  appeal  to  the  ingenuity  of 
the  court  as  for  the  foiling  of  a  fraud.  Taking  the  moat 
favorable  view  of  the  defendant's  case,  as  he  made  it,  it  has 
little  margin  to  save  it  from  being  unconscionable.  We  hold 
that  the  evidence  of  the  alleged  parol  agreement  was  inad- 
missible. It  follows  that  the  trial  court  should  have  dismissed 
the  counterclaim. 

II.  The  defendant  pleaded  as  an  afBrmative  defense  that 
in  eCHwideration  of  his  surrender  of  the  lease  on  March  1, 1913, 
it  was  agreed  that  he  should  receive  the  sum  of  $800,  and  the 
surrender  of  the  note  in  soit.  The  plaintiff 
cured  by  Ter-  denied  this  agreement,  and  averred  that  the 
defendant  agreed  to  surrender  the  premises 
for  $800.  This  ^r^ment  was  also  in  writing,  and  the  de- 
fendant's  receipt  in  settlement  thereof  was  in  writing.  Bat 
the  defendant  pleaded  that  this  agreement  also  was  partly  in 
writing  and  partly  oral.  The  alleged  oral  agreement  was  that 
the  note  in  suit  was  to  be  surrendered,  and  the  defendant  so 
testified.  Several  assignments  of  error  are  laid  and  argued  on 
this  branch  of  the  case.  Appellant's  counsel  seem  to  have 
overlooked  the  fact  that  the  special  finding  of  the  jury  was  in 
their  favor  as  to  this  defense.  This  favorable  verdict  left  them 
no  ground  of  complaint;  the  errors,  if  any,  being  necessarily 
nonprejudicial,    Marks  v.  Haas,  147  Iowa,  740, 

For  the  reason  indicated,  the  judgment  below  is  reversed. 
— Reverted  and  Remanded. 

Ladd,  C.  J.,  and  Weaver,  Qatnob,  and  Preston,  JJ.,  con- 
cnrring. 
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John  Schick  and  Town  op  RocKmaHAU,  Appellees,  t.  West 
Davenport  Iupbovsueint  Coupant  and  Davenpobt  Ice 
&  CoiiD  Stobage  Company,  Appellants. 


STRaCTB:      bale;      COHUON  I^W  DEDICATION:      ISTOP- 

1  PKL.  Where  a  aale  of  real  estate  is  made  with  respect  to  an  exhibited 
plat  ibowing  an  adjotniiig  street  or  reservation  for  other  purpoaee, 
the  purchaser,  independent  of  any  public  right,  relying  on  auch  plat 
or  reeervation,  has  in  equity  all  rights  thus  betiered  to  be  conveyed, 
and  the  grantor  wonld  be  estopped  to  deny  the  same.  tJnder  Bueh 
cirenmstanees  statutory  dedication  is  unnecesfiary. 

Sune:    oouuon  i.aw  pdioation:     kvidence.    A  eominon  law  dedica- 

2  tion  of  a  street  or  rood  may  be  revoked  by  the  owner  before  public 
accoptance,  unless  private  rigbta  have  intervened.  In  Uie  instant 
case  the  evidence  is  reviewed  and  Iteld  to  show  that  the  private  rights 
acquired  in  the  street  in  question  would  prevent  the  alleged  owueta 
from  closing  the  same. 

Same;     contbaot  or  sale;     kbsikvation  :    imxtias.    In  an  action  to 

3  prevent  the  closing  of  a  street  upon  the  ground  of  a  common  law 
dedication  and  acceptance,  the  evidence  as  to  whether  plaintift  knew 
that  the  strip  in  question  was  reserved  before  the  deed  was  delivered 
is  in  dispute;  but  as  he  purchased  under  a  contract,  without  knowl- 
edge of  any  reservation,  and  as  the  deed  made  no  reservatioD  lessen- 
ing its  legal  effect,  plaintiff  cannot  be  bound  by  knowledge  acquired 
after  the  making  of  the  contract  Evidence  held  to  support  a  decree 
forbidding  the  closing  of  the  claimed  street  in  qnestion. 

Same:     estoffel.     One  purchasing  and  accepting  a  conveyance  of  land 

4  with  knowledge  of  facte  sufficient  to  put  him  on  inquiry  as  to  Uie  . 
claimed  rights  of  others  to  use  the  tame  for  street  purposes  is  bound 
thereby;  especially  where  it  appeared  that  the  express  purpose  of 
the  purchase  was  to  cut  off  the  use  of  the  same  for  street  purposes. 

Same:    judgment:     coNd-usiVENEas :    ifocincATiON.    The  finding  and 

5  decree  that  a  atrip  of  land  was  set  apart  for  railway  purposes  wjs 
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in  effMt  a  finding  that  it  waa  not  a  higltwaj,  which  waa  binding  upon 
plaintiff  vlmi  not  appaated  from;  and  in  ao  far  aa  the  deeree 
raatraining  tlie  eloaing  of  the  highway  and  interference  with  plain- 
tiff'■  light  of  ae«eaa  thereto  included  the  strip  in  qneation  it  waa 
not  within  the  iasaea  and  is  modified  to  that  extent. 

Appeal  from  Scott  District  Court. — Hon,  Wiujam 
Thsophilus,  Judge. 

Monday,  Febbuaht  23, 1914. 


Pbooeixiino  in  eqii%  to  restrain  the  eloBing  of  a  pnblic 
street,  and  interferenee  with  plaintiiis'  right  of  access  and  use. 
FnHn  a  decree  in  favor  of  plaintiffs,  defendants  appeal — 
Affirmed, 

Cook  *  BdUuff,  J.  C.  Ball,  and  A.  G.  Sampson,  for  ap- 
pellants. 

William  Hoerteh  and  W.  M.  Chamherlin,  for  appellees. 

WrTHBOw,  J.— I.  In  1896  the  West  Davenport  Improve- 
ment Company  purchased  real  property  near  the  city  of  Dav- 
enport, and  adjacent  to  tlie  village  of  Roctdngbam,  platted 
it,  and  placed  it  on  sale.  The  property  was  close  to  the  tracks 
'  of  the  Rock  Island  Bailwi^,  and  it  was  the  expectation  of  the 
officers  of  the  improvement  company  that  the  platted  acreage 
would  be  desirable  for  and  could  be  lai^ly  disposed  of  as  sites 
for  manufactories.  In  1902  there  was  si^d  by  the  improvement 
association  to  the  Milwaukee  Railroad  Company  a  wedge- 
shaped  tract  immediately  adjacent  on  one  side  to  the  Rock 
Island  right  of  way  and  on  the  other  to  the  strip  of  land  in 
controversy,  which  is  sixty  feet  in  width,  and  lies  immediately 
fronting  certain  of  the  platted  property  between  it  and  the 
railroad  pn^erty,  and  extending  from  the  town  of  Rocking- 
ham, which  was  later  incorporated,  in  a  northeasterly  direction 
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to  what  will  be  called  the  Kuhn  tract,  where  it  ended.  The 
property  sold  to  the  MUwauliee  road  extended  northeasterly  to 
a  point  in  front  of  what  ia  designated  as  lot  6  on  the  platted 
land ;  that  being  the  apex  of  the  triangle.  From  this  platted 
land,  sales  were  from  time  to  time  made  to  different  persons, 
and  finally  in  1911  the  remainder  was  sold  to  the  Davenport 
Ice  Company,  appellant,  the  conveyance  being  by  metes  and 
hounds,  and  covering  about  sixty-one  acres.  This  transaction 
was  completed  in  October,  1911.  In  1907  the  improvement 
company  had  conveyed  a  part  of  the  property  to  one  Frank, 
and  in  September,  1911,  he  conveyed  it  to  the  ice  company. 
In  1906  the  improvement  association  conveyed  to  Jacob 
Schmidt,  by  particular  description,  that  which  was  des^ated 
as  lot  3  on  the  plat  of  the  land,  and  this,  on  September  2, 1911, 
was  conveyed  by  Schmidt  to  Schick.  June  22,  1905,  the  im- 
provement company  conveyed  to  Mary  A.  Emerson  a  part  of 
the  land  by  particular  description,  and  in  1909  this  tract  was 
conveyed  by  the  Emersons  to  Schick.  The  tract  thus  conveyed 
was  designated  on  the  plat  as  lot  11,  containing  five  and  thirly- 
fonr  one-hundredthfl  acres.  In  September,  1911,  the  improve- 
ment association  conveyed  to  Schick  lots  4,  5,  6, 13, 14, 15, 16, 
17,  and  18.  They  were  so  designated  in  the  contract  of  sale ; 
but  in  the  conveyance  subseqnenfly  made  the  description  waa 
by  metes  and  bounds.  Upon  its  purchase  of  the  remainder  of 
the  tract  by  the  Davenport  Ice  Company,  some  question  arose 
as  to  whether  the  improvement  company,  because  of  sales  to 
other  parties,  had  the  right  to  convey  to  it  the  sixty-foot  strip; 
but  after  some  hesitancy,  in  which  one  of  the  officers  of  the 
association  stated  that,  while  there  was  perhaps  no  legal  ob- 
stacle to  its  sale,  there  was  a  moral  obligation  to  at  least  some 
who  had  previously  purchased,  it  was  conveyed  to  the  ice  com- 
pany. Upon  completing  its  purchase,  the  ice  company  began 
to  exercise  exclusive  control  of  the  property  covered  by  its  con- 
veyance, included  in  which  was  a  portion  of  it  conveyed  to  it 
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hy  Frank  in  1911,  whose  purchase  from  the  improvement  com- 
pany,  as  we  have  stated,  hod  been  in  1907. 

The  petition  of  plainti£F,  the  appellee,  alleges  his  owner- 
ship o£  t^e  lots  purchased  by  him  from  the  improvement  asso- 
ciation, and  that  he  purchased  the  same  according  to  plats 
exhibited  with  his  petition,  which  showed,  as  he  claims,  that 
there  was  a  street  sixty  feet  in  width  running  from  the  Mis- 
sissippi river  northwesterly  along  the  southwesterly  sides  of 
lota  13, 14,  15, 16, 17,  IS,  and  19,  and  also  a  street  of  the  same 
width  running  northeasterly  along  the  west  lines  of  lots  6,  7, 
and  19 ;  the  latter  being  a  part  of  the  sixty-foot  strip  to  which 
we  have  already  referred.  He  claims  that  such  were  dedicated 
for  street  purposes,  and  also  that  the  improvement  company  so 
represented  by  its  officers,  and  that  it  was  a  part  of  the  agree- 
ment of  purchase  that  they  should  remain  streets.  He  also 
alleges  that  the  improvement  company  platted  the  town  of 
New  Rockingham,  and  that  the  strip  was  shown  thereon  ss  a 
continuation  of  a  street  in  said  town.  He  alleges  that  the 
purchase  by  the  ice  company  of  that  claimed  as  a  street  with 
knowledge  of  the  fact  that  such  was  intended  to  be  used  as  a 
street,  that  a  part  of  its  purchase  was  from  Frank,  whose  deed 
from  the  improvement  association  had  attached  to  it  a  plat 
similar  to  that  relied  upon  by  Schick,  which  plat  was  duly  re- 
corded with  the  deed.  He  pleads  that  by  reason  of  such  facts 
the  ice  company  and  its  grantor,  the  improvement  association, 
are  estopped  from  claiming  ownership  in  such  streets.  The 
town  of  New  Rockingham  intervened,  claiming  that  the  defend- 
ants were  about  to  appropriate,  or  had  appropriated,  to  their 
own  use  certain  streets  within  its  corporate  limits,  being  the 
streets  described  in  the  petition  of  plaintiff,  and  asks  that 
they  be  restrained  from  so  doing. 

The  appellees  admit  the  purchase  by  Schick,  but  deny  that 
it  was  with  reference  to  the  plat  exhibited  by  him,  and  deny 
that  the  ground  in  dispute  was  ever  dedicated  to  street  pur- 
poses, or  intended  to  be  so  used;  deny  that  Schick  was  so 
informed.    The  sale  to  the  ice  company  is  admitted ;  but  it  is 
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denied  that  the  conveyance  to  Frank  waa  based  upon  a  plat 
similar  to  plaintiSs'  Exhibit  A.  They  deny  that  any  of  the 
land  became  streets  or  roads  by  reason  of  the  plat  of  the  town 
of  New  Boekingham,  and  allege  that  they  were  never  bo  treated 
or  r^^ded  by  the  officers  of  the  town. 

The  improvement  company,  in  its  separate  answer,  avers 
that  in  purchasing  the  property  Schick  bad  actual  knowledge 
that  the  siity-foot  strip  lying  adjacent  to  the  right  of  way  of 
the  Milwaukee  railroad  was  not  a  street,  but  that  it  had  been 
reserved  for  railroad  purposes,  that  he  had  such  knowledge  be- 
fore receiving  his  deed  from  the  improvement  company,  at  a 
time  when  he  had  the  right  to  refuse  to  pay  the  purchase  price, 
and  that,  if  the  contract  of  purchase  was  made  through  any 
misapprehension  or  mistake  as  to  the  streets,  the  improvement 
company  offered  to  release  him  from  any  obligation  to  take  the 
land. 

The  ice  company  denies  that  it  bad  notice,  prior  to  its 
purchase,  that  there  were  any  streets,  roada,  or  fa^hways  on 
the  land  purchased  by  it. 

The  trial  court  found  and  decreed  that  Schick  porcbased 
certain  property  in  said  tract  from  Emerson,  and  that  at  the 
time  Emerson  purchased  plats  were  shown  upon  which  the  sale 
was  based,  and  that  Schick  has  the  rights  acquired  by  EmersMi. 
It  also  found  that  the  strip  of  land  sixty  feet  in  width  along 
the  right  of  way  to  a  point  designated  as  Miller  street  bad  at 
times  been  used  as  a  public  highway,  and  that  beyond  that,  and 
parallel  with  the  right  of  way  to  the  Kuhn  tract  to  the  north, 
the  strip  in  controversy  had  been  reserved  as  public  grounds 
for  railroad  purposes  to  Schick  and  others  who  purchased  lots 
from  the  plat  made  by  the  improvement  company.  It  found 
that  no  road  had  ever  been  used  or  laid  out  on  the  southerly 
side  of  the  lota  last  purchased  by  Schick,  and  denied  relief  as 
to  such.  It  decreed  that  the  sixty-foot  strip  on  the  east  line 
of  the  railroad  right  of  way,  extending  from  New  Rockingham 
to  Miller  street,  is  a  public  highway,  and  shall  be  kept  open  for 
public  travel,  and  that  the  strip  from  Miller  street  to  the  Kuhn 
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tract  was  set  apart  for  railroad  purpoeea,  and  th&t  it  should 
be  kept  open  for  use  bj  Schick,  to  reach  the  railroad  from  his 
property,  and  for  the  purpose  of  laying  apon  it  side  tracks 
to  his  premises.  From  this  decree,  the  defendants  appeal. 
Schick  does  not  appeal  from  that  part  of  it  which  denies  his 
claim  to  a  road  on  the  southerly  side  of  lots  13  to  18,  inclusive. 
IL  A  foller  understanding  of  the  situation  will  be  had 
from  a  plat  of  the  premises.  For  convenience,  from  the  many 
which  were  introduced  in  evidence,  we  use  that  upon  which 
appellee  Schick  claims  to  have  relied,  without  at  the  moment 
giving  to  it  all  that  is  claimed  for  it  by  him. 
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That  which  on  the  plat  is  designated  as  a  street,  rannii^ 
from  the  road  along  the  river  to  a  connection  with  the  strip 
along  the  right  of  way,  is  Miller  street  As  will  be  observed, 
the  property  purchased  by  Schick  from  Emersoo,  lot  11,  lies 
upon  Miller  street,  as  does  lot  3,  being  that  which  waa  pur- 
chased from  Schmidt,  and  also  lots  4,  5,  and  6,  included  in  his 
last  purchase.  As  will  also  be  noted  from  the  plat,  the  strip 
in  dispute  is  designated  as  a  street.  While  there  is  some 
disptite  in  the  evidence  as  to  the  identity  of  this  plat  with 
that  famished  to  Schick  by  the  improvement  company  at  the 
time  of  his  purchase  from  it,  we  are  satisfied  that  such  has 
been  shown,  either  as  the  original,  or  an  exact  copy  of  it.  In 
Exhibit  B  attached  to  the  petition  the  strip  lying  above  Miller 
street  and  extending  to  the  Euhu  tract  is  designated  as  a  strip 
for  railroad  purposes,  while  that  below  is  without  designatioQ, 
but  merely  as  being  of  the  width  of  sixty  feet.  It  may  be 
open  to  question,  however,  whether  the  designation  as  made  on 
the  plat  was  intended  to  apply  to  the  entire  length,  or  only 
to  that  part  upon  which  the  lettering  appears.  On  another 
plat  made  by  the  company,  and  on  which  is  designated  hy 
red  lines  as  "land  sold  Emerson  and  Miller,  1905,"  the  strip 
is  designated  as  "60  feet  road  reserved;"  on  many  others 
it  is  marked  as  a  street.  In  one  the  acreage  of  the  larger  part 
of  the  tract  is  inclosed  within  red  lines,  but  between  the 
westerly  line  and  the  railroad  right  of  way  is  designated  as 
a  "atrip."  In  the  recorded  plat  of  the  town  of  Rockingham 
the  land  in  question  appears  as  the  continuation  of  a  road 
which  runs  by  the  town.  This,  however,  is  claimed  to  be  a 
plat  which  was  not  made  under  the  direction  of  the  improve- 
ment company,  and  is  not  controlling  in  the  case. 

It  is  the  claim  of  the  improvement  company  that  it  never 
was  intended  hy  it  that  the  strip  was  to  he  dedicated  as  a 
public  road  or  street,  but  that  the  sole  purpose  in  reserving 
it  from  sale  was  to  make  more  valuable  the  remaining  lands 
for  factory  sites  by  affording  means  by  which  purchasers 
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migiit  have  trackage  facilities  to  reach  the  railroad  nearby. 
It  also  ia  claimed,  and  there  ia  evidence  tending  to  show,  that 
it  never  was  in  fact  used  as  a  public  highway,  was  never  so 
treated  l^^  the  public  or  by  the  ofllcera  of  the  town  of  New 
Bockingham,  over  a  part  of  which  they  would  have  control, 
bnt  that  it  was  used  to  some  extent  by  adjacent  owners  or 
tenants  for  agricultural  and  other  private  purposes.  On  the 
other  hand,  there  was  evidence  supporting  the  claim  that  its 
use  as  a  public  road  was  asserted.  This  claim  of  fact,  however, 
is  not  wholly  conclusive  as  to  the  rights  of  the  parties. 

While  the  appellant  introduced  evidence  to  show  that  the 

improvement  company  never  bad  the  intent  that  the  strip 

was  to  be  dedicated  or  considered  as  a  street,  it  is  not  seriously 

claimed  that,  if  sales  were  made  to  persona. 


■treeta :  uie :  '  based  upou  a  plat  showing  it  to  be  a  street  or 
dedication ;  a  road  reserved,  or  reserved  for  railroad  pur- 
poses, the  purchaser  independent  of  any  pub- 
lic rights,  if  relying  upon  the  plats,  would  have  in  equity  all 
rig^ta  thua  believed  to  be  conveyed,  and  that  the  grantors 
could  not  be  heard  to  speak  to  the  contrary.  Such  would  in 
effect  be  a  representation  as  to  rights  conveyed  and  reserved 
under  the  conveyance  which  would  estop  the  grantor  from 
denying  it.  Even  though  there  be  no  statutory  dedication  of 
the  street,  if  sales  are  made  with  reference  to  it,  there  is  that 
which  creates  a  dedication  in  fact.  In  all  conveyances  made 
from  this  tract,  excepting  the  last  one  to  the  ice  company, 
the  descriptions,  where  the  property  sold  bounded  upon  the 
atrip  in  question,  ran  certain  fixed  distances,  which  were 
limited  by  the  stakes  or  posts  which  marked  the  easterly  line 
of  the  strip ;  and  while  there  may  not  have  been  in  the  con- 
vey&acea  the  designation  of  the  strip  as  a  street  or  a  road,  or 
as  reserved  for  road  purposes,  if  such  was  made  to  appear  by 
an  exhibit  plat  which  was  relied  upon,  it  would  enter  into  the 
transaction  as  an  inducing  cause.  Tatbert  v.  Maaon,  136  Iowa, 
373 ;  Hunter  v.  City  of  Des  Moines,  144  Iowa,  541 ;  Fox  v. 
Union  Sugar  Befinery,  109  Mass,  292. 
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The  Talbert  case,  supra,  conaiders  fully  this  question  alike 
in  its  relation  to  cases  where  the  conveyance  refers  to  a  road 
and  to  cases  such  as  are  here  presented. 

We  do  not  Tmderstand  this  rule  to  be  questioned  by  the 

appellants ;  but  they  cite  authorities  upon  the  proposition  that 

a  common-law  dedication  may  be  revoked  by  the  owner,  before 

public  acceptance,  unless  private  rights  have 
S .   Sahb  :  common  .     ,    . 

uw  dedicBtioD :  intervened.  As  to  this  bemg  a  correct  state- 
ment of  the  law,  we  think  there  is  no  question. 
Whether  it  is  applicable  to  the  present  case  depends  upon  its 
facts. 

From  a  careful  study  of  the  large  record  presented  in 
this  case,  we  are  satisfied  that  in  the  sale  to  Emerson  by  the 
improvement  company  the  plat  entered  into  the  transaction, 
and  that  whatever  rights  were  acquired  thereunder  passed  to 
Schick.  The  least  that  can  he  claimed  for  it  is  that  the  plat 
designated  the  strip  as  reserved  for  railroad  purposes ;  but  in 
a  later  plat  made  by  the  improvement  company,  which  marked 
the  Emerson  and  Miller  purchases,  the  strip  was  designated  as 
a  road.  This  would  not  be  competent  as  showing  an  induce- 
ment or  representation,  but  has  bearing  as  evidence  of  the 
intent  of  the  grantors  in  making  those  conveyances. 

It  also  appears  in  the  record  that  conveyances  of  lands 
within  the  platted  portion  were  made  by  the  improvement  com- 
pany to  others.  To  one  Stollenberg  a  sale  was  made  based 
upon  a  plat  which  showed  the  strip  as  a  street.  A  lease  was 
made  to  a  Mrs.  Huppert,  and  she  testiSed  that  it  was  repre- 
sented to  her  by  an  ofBcer  of  the  improvement  company  that 
it  was  a  street;  but  this  is  denied  in  the  evidence. 

As  to  the  conveyance  to  Frank  under  which  the  ice  com- 
pany holds  a  part  of  its  property,  being  lots  7,  8,  and  19,  that 
witness  testified  that  at  the  time  of  his  purchase  he  did  not 
know  that  there  was  a  road  there,  but  that  he  was  told  it  was 
a  strip  reserved  for  the  purpose  of  anybody  who  would  buy 
land  there,  or  who  started  a  factory,  to  have  the  use  of  it 
between  them  and  the  railroad  track.    In  cross-examination 
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he  stated  that  he  did  not  understand  it  to  be  a  street  "in  that 
sense  of  the  word."  He  also  testified  that  about  a  week  or 
ten  days  before  be  sold  to  the  ice  company  he  had  a  conver- 
sation  with  Schick,  who  wished  to  trade  the  north  half  of  lot 
18  for  the  south  half  of  lot  19,  statiog  that  he  wanted  to  get  in 
there  to  the  railroad.  Much  of  the  force  of  this  latter  testi- 
mony is  lost  when  it  is  remembered  that,  if  the  claim  of  the 
defendants  is  correct,  even  such  ownership  would  not  have 
given  Schick  the  desired  accras,  as  there  would  yet  be  an  inter- 
vening strip  which  would  not  be  his,  or  over  which  he  would 
have  no  right  to  pass. 

It  is  clearly  shown  to  have  been  the  purpose  of  the  ice 
company,  whose  bumness  was  indicated  by  its  name,  to  so  fore- 
close the  situation  as  to  prevent  Schick  from  using  his  property 
in  the  same  business,  it  being  his  known  intention  so  to  do, 
and  that  the  subsequent  transaction  between  the  ice  company 
and  the  improvement  company  as  to  the  disputed  strip  was 
for  that  purpose  alone ;  and  we  are  of  opinion  from  all  of  the 
evidence  that  had  it  not  ao  done  it  would  have  had  equal  but 
not  exclusive  means  of  access  to  the  railroad  for  shipping 
purposes. 

The  improvement  company  also  caused  to  be  platted  the 
town  of  New  Rockingham,  which  laid  easterly  from  a  part  of 
the  tract  before  sold  to  the  Milwaukee  Railroad  Company,  such 
plat  having  been  recorded,  and  on  which  that  part  of  this  atrip 
between  the  lots  of  the  town  and  the  railroad  land  is  designated 
as  Railroad  street,  and  continues  beyond  the  limits  of  the  town 
plat.  While  it  is  not  claimed  in  this  case  that  any  private 
rights  have  arisen  in  favor  of  purchasers  of  lots  in  the  New 
Rockingham  plat,  we  think  that  this  taken  together  with  the 
other  facta  to  which  we  have  referred  was  ample  basis  for  the 
conclusion  reached  by  the  trial  court  as  to  the  character  of  the 
strip  and  the  rights  which  purchasers  had  in  it. 

III.  Upon  the  question  of  appellee's  knowledge  that  the 
strip  was  not  reserved  of  which,  it  is  chai^ied,  he  was  informed 
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before  the  deed  was  delivered,  but  after  his  contract  for  the 

-  purchase  was  made,  the  evidence  is  in  sharp 

SV^^^OTm-     oontradietion,  and  we  think  the  defendant  did 

tton:  evidence.     ^^^  ^^^^  jjg  burden  of  proof.     Bat,  without 

regard  to  that,  he  took  under  his  contract  insisting  nptm  its 

fulfillment,  and  the  deed  subsequently  made  contained  no  res- 

ervatitm  which  lessened  its  legal  effect. 

IV.  It  is  further  urged  by  the  appellants  that  the  decree 
of  the  trial  court  is  wrong,  for  that  there  was  no  showing  in 
the  evidence  which  warranted  the  holding  that  the  strip  from 
the  northerly  boundary  of  New  Rockingham  to  the  southerly 
line  of  the  acre  lots  was  ever  shown  on  any  plat  published  or 
distributed  by  the  authority  of  the  appellant,  and  that  in  hold- 
ing that  part  of  it  to  be  a  public  street  or  highway  there  was 
error.  Such  was  a  necesaary  southerly  connection  to  make 
available  for  public  purposes,  or  the  purpose  of  travel  by 
Schick,  that  which  immediately  fronted  this  platted  tract ;  and, 
without  in  more  detail  referring  to  the  evidence,  we  are  of  the 
conclusion  that  the  decree  in  that  respect  was  warranted  by 
the  evidence,  and  this  also  applies  to  its  findings  and  order  as 
to  the  balance  of  the  strip. 

y.  As  to  the  claim  of  the  ice  company  that  it  purchased 
without  notice  of  the  existence  of  any  streets  or  rights  of 
owners  over  the  strip,  we  think  it  clearly  appears  that  before 
4   Sun-  '^  ^''^^  conveyance  of  the  strip  the  question 

•wnpp*!-  ^ag  considered,  and  that  it  had  knowledge 

BufScient  to  put  it  upon  inquiry  as  to  the  actual  situation; 
but  beyond  this  was  its  purp(Me  clearly  shown  by  the  evidence 
to  acquire  the  strip,  and  thereby  cut  (^  from  Schick  his  means 
of  access  to  the  tracks,  carrying  vrith  it  the  knowledge  that  he 
claimed  such  right  in  and  on  the  laud. 

The  decree  of  the  trial  court  is — Affirmed. 

liAOD,  C.  J.,  and  Debioeb  and  Gatnob,  JJ.,  concur. 

SUFPLEHENTAL  OPINION.     SATUBDAT,  NOVElfBEB  21,  1914. 
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Per  Cubum.  Id  the  decree  of  the  trial  court  it  wan 
held  that  the  strip  of  land  numing  north  to  the  Eubn  tract 
from  the  north  line  of  the  intersection  of  Miller  street  with  the 
land  decreed  by  it  to  be  a  street  was  set  apart  for  railroad 
purposes  and  reserved  to  that  use  for  the  owners  of  lots  in 
the  platted  part  of  the  land,  and  that  it  should  be  kept  open 
for  tfae  Qse  of  Schick  to  reach  the  railroad  from  his  property, 
and  for  the  purpose  of  laying  on  its  side  tracks  to  his  premises. 

In  appellant's  petition  for  rehearing  attention  is  particu- 
larly called  to  the  fact  that  neither  in  his  petition  nor  its 
amendments,  did  the  plaintiff  make  claim  of  rights  other  than 
s  Bull  ■  Joa«-  '•'  '*°^  dedicated  as  a  street  or  a  public  high- 
SodVe^'-  ''*?•  Ttmning  northeasterly  along  the  west 
modinctio^  line  of  lota  6,  7,  and  19.  The  strip  of  land 
held  by  the  trial  court  to  have  been  set  apart  for  railroad 
purposes  ran  in  a  northerly  direction  from  the  platted  lots, 
and  from  the  northwest  comer  of  lot  6,  was  not  claimed  to 
have  been  dedicated  for  highway  purposes.  The  finding  and 
decree  of  the  trial  court  that  the  strip  of  land  was  set  apart 
tor  railroad  purposes  was  in  effect  a  holding  that  it  was  not 
a  highway,  and,  not  having  been  appealed  from,  now  stands 
as  conclusive  upon  that  question.  It  follows  that  in  this  re- 
spect the  decree  was  too  broad,  in  that  it  granted  to  Schick 
rights  not  claimed  by  him  in  his  petition ;  for  it  cannot  be 
claimed  that  the  designation  of  land  as  for  railroad  purposes 
constituted  it  a  public  highway  by  dedication  or  representa- 
tion, and  such  was  the  only  right  asserted  by  plaintiff. 

The  decree  of  the  trial  court  should  therefore  be  modi- 
fled,  so  as  to  omit  from  its  mandatory  holding  that  part  which, 
after  finding  the  strip  to  have  been  reserved  for  railroad  pur- 
poses, holds  the  right  to  such  use  to  be  in  John  Schick  and 
others,  and  commands  it  to  be  kept  open  for  such  use.  The 
case  is  remanded  for  decree  in  conformity  with  this  conclusion. 
The  petition  for  rehearing  is  overruled. 

Modified  and  Agirmed. 

Voh.  187  Ll— 80 
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W.  L.  Babby,  Plaintiff,  v.  Black  Hawk  County  District 
Coubt,  and  F.  C.  Platt,  one  of  the  Jtii^^  thereof,  De- 
fendaota. 

Oartlorul:     kiuedt  bt  appeal.     Certiorari  will  not.  lie  to  correct  an 

1  erroneous  ruling,  no  matter  how  palpable  the  error,  if  there  is  a 
plain,  speed;  &nd  adequate  remedy  by  appeal. 

Ohanga  of  vanne;     appeal.    Ad  appeal  will  not  lie  directly  from  a  rul- 

2  ing  on  a  motion  for  change  of  venue;  but  on  an  appeal  from  the 
flnal  judgment  the  ruling  on  the  motion  to  change  may  be  reviewed. 

OerUOTKil:     nature  or  beuedt.     Am  a  general  mle  certiorari  is  not 

3  available  to  review  a  ruling  upon  a  motion  for  change  ot  venne,  ex- 
cept where  the  court  has  imposed  illegal  conditions  or  otherwise 
acted  illegally,  or  in  excess  of  its  jurisdiction. 

Baaw.     The  remedy  in  ease  one  seeks  to  reetrain  the  action  of  coort  in 

4  case  it  proposes  to  act  in  exccee  of  its  jurisdiction,  or  for  entire 
want  of  jnrisdietion,  if  a  writ  of  prohibition  and  not  a  writ  of 
certiorari. 

Certiorari  proceedingt  to  the  BUtckhawk  District  Court. 

Satubdat,  Novbubeb  21, 1914. 

Edwardt,  Longley,  Bansier  &  Smith,  for  plaintiff. 

Pickett  (6  Swisher,  for  defendants. 


t,  J. — The  First  National  Bank  of  Waterloo,  Iowa, 
broag^t  an  action  in  the  district  court  of  Blackhawk  county, 
against  plaintiff  herein,  W.  L.  Barry,  to  recover  judgment  on 
a  note  for  $594,  executed  by  said  Barry  to  the  Peerless  Cream 
Separator  Company  of  Waterloo,  and  by  it  indorsed  to  the 
bank.    The  note  was  payable  at  the  First  National  Bank  of 
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Waterloo,  Iowa.  Barry  waa  and  is  a  resident  of  Leon,  in  De- 
cstar  eoonty,  Iowa,  and  notice  was  served  upon  him  in  that 
county.  He  appeared  to  the  action  and  filed  an  anawer,  from 
which  we  quote  the  following : 

Defendant  admits  that  on  May  4,  1912,  be  executed  and 
delivered  to  the  Peerless  Cream  Separator  Company  of  Water- 
loo, Iowa,  a  note,  as  alleged  in  plaintiff's  petition,  admits  that 
the  note  was  negotiated  to  the  First  National  Bank  of  Water- 
loo, Iowa,  by  indorsement,  but  denies  that  plaintiff  is  now,  or 
ever  has  been,  the  owner  of  said  note  for  value.  Defendant 
further  states  that  said  note  waa  given  to  the  Peerless  Cream 
Separator  Company  of  Waterloo,  Iowa,  to  reprsent  the  value 
of  certain  cream  separators,  which  had  been  placed  in  defend- 
ant's poaaession  for  sale  by  him,  for  the  Peerless  Cream 
Separator  Company  j  that,  to  induce  the  defendant  to  execute 
and  deliver  the  said  note  in  suit,  at  the  time  of  its  execution 
and  delivery  it  was  agreed  between  the  Peerless  Cream 
Separator  Company,  and  the  defendant  that  when  the  said 
note  matured,  the  defendant  was  to  account  to  said  Peerless 
Cream  Separator  Ccunpany  for  such  cream  separators  as  bad 
been  sold  by  him  since  the  date  of  the  execution  and  delivery 
of  said  note,  and  the  said  Peerless  Cream  Separator  Company 
agreed  at  that  time,  to  wit,  the  time  of  the  making  and  delivery 
of  the  said  note  in  suit,  that  at  its  maturity  the  said  note 
would  be  delivered  to  defendant  canceled,  and  that  defendant 
could  then  execute  and  deliver  a  new  note,  representing  the 
value  of  the  cream  separators  remaining  on  hand  and  unsold, 
the  said  new  note  to  be  executed  and  delivered  on  the  same 
terma  and  conditions  as  the  said  note  in  suit ;  that  the  above 
set  forth  agreement  was  a  condition  upon  which  the  defendant 
herein  made  and  delivered  the  note  in  suit,  and  that  in  viola- 
tion of  such  agreement,  and  wrongfully,  fraudulently,  and 
unlawfully,  the  Peerless  Cream  Separator  Company  negotiated 
the  said  note  to  plaintiff  herein. 

This  answer  waa  a  substitute  for  another,  and  was  filed 
April  27,  1914.  On  the  same  day  Barry  filed  an  affidavit  for 
a  change  of  place  of  trial,  the  sufficiency  of  which  is  not  ques- 
tioned; and  on  the  18th  of  May,  of  the  same  year,  he  filed  a 
change  of  venue  bond,  the  form  and  sufficiency  of  which  is 
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DOt  challenged.  The  action  was  commenced  for  tiie  January, 
1913,  term  of  the  district  court,  and  defendant  filed  his  orig- 
inal anawer  February  13th  of  that  year.  At  the  aame  time  he 
filed  a  petition  for  a  rule  on  plaintiff  in  the  main  suit  to  pro- 
duce books  and  records,  which  was  granted  February  18th  of 
the  same  year.  Plaintiff  filed  a  trial  notice  for  the  September, 
1913,  term  of  court,  and  also  for  the  term  beginning  in  Janu- 
ary, but  by  operation  of  law  the  case  was  continued  to  the  May 
term,  1913,  from  the  May  term  to  the  September  term  for  that 
year,  and  from  the  September  term  to  the  January  term,  1914, 
and  from  this  latter  term  to  the  March  term  of  that  year.  It 
seems  that  neither  party  made  application  for  a  continuance, 
and  from  the  record  we  must  assume  that  the  case  was  con- 
tiaued  by  operation  of  law.  The  trial  coort  denied  Barry's 
application  for  change  of  place  of  trial,  and  this  proceeding 
was  brought  in  this  court  to  review  the  correctness  of  that 
order,  the  petition  alleging  in  substance  that : 

The  said  Blackhawk  county  district  court,  acting  tlirough 
Franklin  C.  Piatt,  one  of  the  judges  of  the  Tenth  judicial 
district,  has  wrongfully,  illegally,  and  in  violation  of  the 
mandatory  provision  of  chapter  202  of  the  Acts  of  the  Thirty- 
Third  General  Assembly,  retained  jurisdiction  of  the  cause 
entitled  First  National  Bank  of  Waterloo,  lows,  v.  W.  L. 
Barry,  wherein  the  motion  for  change  of  place  of  trial  was 
filed,  and  is  illegally  assuming  jurisdiction  over  said  cause  and 
retaining  the  same  within  the  jurisdiction  of  said  court. 

The  application  for  the  change  of  forum  was  bottomed 
npon  chapter  202  of  the  Acts  of  the  Thirty-Third  Qeneral  As- 
sembly, which,  by  its  terms,  is  an  amendment  of  section  3505 
of  the  Code,  relating  to  change  of  place  of  trial,  and  reads  as 
follows: 

Fraud  in  the  Inception  of  Written  Contracts.  In  an 
action  brought  on  a  written  contract  in  the  county  where  the 
contract  by  its  express  terms  is  to  be  performed,  in  which  a 
defendant  to  said  action,  residing  in  a  different  county  in  the 
state,  has  filed  a  sworn  answer  alleging  fraud  in  tJie  inception 
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of  the  ficmtract  coDatitnting  a  complete  defense  thereto,  such 
defendant,  upon  applicAtion  and  the  filing  of  a  snfBcient  bond, 
may  have  such  action  transferred  to  the  district  conrt  of  the 
county  of  his  residence.  If  upon  the  trial  of  the  action  judg- 
ment is  rendered  against  the  defendant,  it  shall  include  the 
reasonable  expenses  incurred  by  the  plaintiff  and  his  attorney, 
on  aecoont  of  change  of  place  of  trial,  as  part  of  the  costB. 
The  bond  above  referred  to  shall  be  with  gureties  to  be 
approved  by  the  clerk,  in  an  amount  to  be  fixed  by  the  court 
or  judge  in  vacation  for  the  payment  of  all  costs  which  may 
accrue  in  the  action  in  the  conrt  in  which  it  is  brought,  or  in 
any  other  to  which  it  may  be  carried,  either  to  the  plaintiff  or 
to  the  ofEcera  of  the  court. 

Section  3506  of  the  Code,  relating  to  changes  of  venae,  in 
general,  reads: 

Application  for.  The  application  for  a  change  of  place 
of  trial  may  be  made  either  to  the  court  or  to  the  judge  in 
vacation,  and  if  made  in  term  time  shall  not  be  awarded  until 
the  issues  are  made  up,  unless  the  objection  is  to  the  court, 
nor  shall  such  application  be  allowed  after  a  continuance, 
except  for  a  cause  not  known  to  the  affiant  before  or  ansitig 
since  such  continuance,  and  after  one  change  no  party  is 
entitled  to  another  for  any  cause  in  existence  when  the  first 
was  obtained. 

And  section  238  of  the  Code  provides  that: 

Upon  any  final  adjournment  of  the  court,  all  business  not 
otherwise  disixeed  of  ^oll  stand  continued. 

That  we  may  have  all  the  written  law  before  us,  we  here 
quote  from  the  negotiable  instrument  act  (section  3060-a52 
of  the  Code  Supplement)  the  following: 

A  bolder  in  due  course  is  a  holder  who  has  taken  the 
instrument  under  the  following  conditions:  ...  (4)  That 
at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  it. 
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And  from  section  30€0-a58,  tlus  provisioii : 

In  the  hands  of  an;  holder  other  than  a  holder  in 
due  course,  a  negotiable  instrument  is  subject  to  the  same 
defenses  as  if  it  were  non-negotiabie.  But  a  holder  who 
derives  his  title  through  a  holder  in  due  course,  and  who  ia 
not  himself  a  party  to  any  fraud  or  illegality  affecting  the 
instrument,  has  all  the  rights  of  such  former  holder  in  respect 
of  all  parties  prior  to  the  latter. 

Section  3060-al6  of  the  same  act  reads : 

Every  contract  on  a  negotiable  instrument  is  incomplete 
and  revocable  until  delivery  of  the  instrument  for  the  purpose 
of  giving  effect  thereto.  As  between  immediate  parties,  and 
as  regards  a  remote  party  other  than  a  holder  in  due  course, 
the  delivery,  in  order  to  be  effectual,  must  be  made  either  by 
or  under  the  anliiority  of  the  party  making,  drawit^,  accept- 
ing or  indorsing,  as  the  case  may  be ;  and  in  such  case  the 
delivery  may  be  shown  to  have  been  conditional  or  for  a 
special  purpose  only,  and  not  for  the  purpose  of  transferring 
the  property  in  the  instrument.  But  where  the  instrument  is 
in  the  hands  of  a  holder  in  due  course,  a  valid  delivery  thereof 
by  all  parties  prior  to  him  ao  as  to  make  them  liable  to  him, 
is  conclusively  presumed.  And  where  the  instrument  is  no 
longer  in  the  possession  of  a  party  whose  signature  appears 
thereon,  a  valid  and  intentional  delivery  by  him  is  presumed 
until  the  contrary  is  proved. 

And  section  306{>-a55  is  as  follows : 

The  title  of  a  person  who  negotiates  an  instrument  is 
defective  within  the  meaning  of  this  act  when  he  obtained 
the  instrument,  or  any  signature  thereto,  by  fraud,  duress,  or 
force  and  fear,  or  other  unlawful  means,  or  for  an  illegal  con- 
sideration, or  when  he  negotiates  it  in  breach  of  faith,  or 
under  such  circumstances  as  amount  to  a  fraud. 

Section  3060-a59  reads : 

Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course ;  but  when  it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective,  the  burden  is 
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on  the  holder  to  prove  tliat  be  or  atnne  person  under  whom  he 
claims  acquired  the  title  as  a  holder  in  due  course.  But  the 
laat-mentioned  rule  does  not  apply  in  favor  of  a  party  who 
became  bound  on  the  instrument  prior  to  the  acquisition  of 
such  defective  title. 

The  Code  also  provides  as  to  when  an  action  of  certiorari 
will  lie,  the  section  being  as  follows : 

The  writ  of  certiorari  may  be  granted  when  authorized 
by  law,  and  in  all  cases  where  an  inferior  tribunal,  board  or 
officer  exercising  judicial  functions  is  alleged  to  have  exceeded 
his  proper  jurisdiction,  or  is  otherwise  acting  illegally,  and 
there  is  no  other  plain,  speedy  and  adequate  remedy.  (Section 
4154.) 

For  defendant  it  is  contended  that  the  order  made  was 
correct,  in  that:  (1)  The  fraud  pleaded  by  plaintifl  did  not 
go  to  the  inception  of  the  note;  (2)  the  ruling  was  discretitm- 
ary,  and  plaintiff  was  not  entitled  to  the  change  as  a  matter 
of  right;  (3)  the  action  of  certiorari  will  not  lie  for  the  rea- 
son that  at  most  tiie  ruling  was  erroneous  and  not  illegal  or 
in  ezcesB  of  jurisdiction;  and  (4)  the  application  for  the 
change  was  not  made  until  after  a  continuance. 

Aa  we  view  the  case  it  ia  not  necessary  to  decide  the  merits 
of  the  controversy.    This  is  an  original  certiorari  proceeding 
to  test  the  legality  of  the  court's  holding,  and  as  a  rule  such 
an  action  will  not  lie  to  correct  a  mere  error, 
'  ^e^t" '       no  matter  how  palpable  such  error  may  be ; 
*^^^  and  it  is  the  universal  rule  that  such  an  action 

will  not  lie  if  there  ia  a  remedy  by  appeal. 

It  is  true  that  this  latter  remedy  must  be  plain,  speedy, 
and  adequate,  and  it  is  also  true  that  an  appeal  will  not  lie  di- 
rectly from  a  ruling  cm  a  motion  to  change  the  venue  of  an 
action.    But  it  is  also  true  that  upon  appeal 

2,    CBAROB  0»  ,  „  r  r-r 

rmoa :  apiwaL  from  a  final  judgment  a  mung  on  a  motion 
to  change  the  place  of  trial  may  be  reviewed.  AUerion  v. 
Eldridge,  56  Iowa,  709;  Kay  v.  Prvden,  101  Iowa,  60;  Orovei 
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V.  Bidimond,  56  lova.  54;  SMiieH  v.  Corey,  57  lom,  321; 
OUman  V.  Donovan,  59  Iowa,  76. 

Conceding  that  in  some  cases  sneli  a  proceeding  as  this, 
may  be  brought  to  review  a  ruling  on  a  motiiKi  for  a  change 
of  place  of  trial,  as  in  Chicaao,  B.  A  Q.  B.  R.  Co.  v.  CatOe, 
155  Iowa,  124,  the  general  role  ia  to  tite  eon- 
''  StoTrf"  trary;  for  the  reason  that  liie  district  eoort 
''  baa  jurisdiction  of  the  parties  and  of  the  anh- 

ject-matter,  and  most  pass  upon  the  qoestions  presented  \sj 
the  application  for  the  change,  Hsving  the  right  to  paaa  npon 
the  application,  it  had  the  right  to  err  in  its  eonclnsifm,  and 
the  decision  is,  as  a  role,  a  mere  error,  to  he  corrected  on 
appeal  fnan  the  final  jadgment.  Boyntm  v.  Chiurik,  148 
Iowa,  197 ;  Iowa  Loan  &  Tno*  Co.  v.  Dist.  Covrt,  im  Iowa, 
66;  Wi$e  V.  Chaney,  67  Iowa,  73. 

Of  coarse  if  the  conrt,  in  pasmng  upon  aneh  a  moti<Hi, 
imposes  conditions  not  authorized  by  law,  it  acts  illegally  and 
in  excess  of  jurisdictiou,  as  in  the  Castle  case,  <upra,  I^  aa 
the  other  hand,  it  simply  denies  or  Bustains  the  motion  or 
application,  its  act  is  simply  erroneous  and  cannot  be  reviewed 
by  certiorari. 

In  Cattle 's  case  the  court  imposed  conditions  on  ita  order 
which  were  in  excess  of  jurisdiction,  and  had  the  plaintiff  com- 
plied therewith,  it  would  doubtless  have  waived  ita  right  of 
appeal.  Moreover,  the  court  refused  to  grant  any  certificate 
for  appeal.  The  order,  or  rather  the  conditions  attached  to 
it,  were  in  excess  of  jurisdicticm,  and  therefore  void,  and  there 
was  no  remedy  by  appeal    Not  so  here. 

In  the  other  cases  cited  and  relied  npon  by  plaintiff's 
counsel,  there  was  an  entire  want  o£  jurisdiction  to  do  the  act 
complained  of.  Of  this  type  are  Yoting  Machine  Co.  v.  Hob- 
son,  132  Iowa,  38 ;  Bardee  v.  Hutchinson,  Judge,  113  Iowa, 
610;  Cailanan  v.  Lewis,  79  Iowa,  452. 

But  plaintiff  says  that  the  trial  court  still  retains  juris- 
diction of  the  case  and  will  hold  defendant  to  trial  in  Black- 
hawk  coonty.    In  answer  it  is  sufficient  to  say  that  what  he 
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U  doin^  or  intendiner  to  do  is  a  mere  inference  reBOltiiig  from 
the  ruling  on  the  application.  It  may  be  a  correct  one,  bat 
there  is  no  complaint  of  any  affirmative  order  affecting  plain- 
tiff's rights  except  the  order  denying  the  change. 

It  mi^  be  that  a  writ  of  prohibition  might  have  been 
secnred,  to  prevent  fatare  action,  bat  the  writ  of  certiorari  is 
to  review  some  ruling  made  by  the  trial  court.  If  one  seeks 
to  restrain  the  action  of  a  court  because  it 
*'     '^  proposes  to  act  in  excess  of  its  jurisdiction,  or 

because  of  an  entire  want  of  jurisdiction,  he  most  do  so  by  writ 
of  prohibition  and  not  by  writ  of  certiorari.  The  latter  writ 
is  in  the  nature  of  a  bill  of  review  or  writ  of  error,  although 
linuted  in  its  application  to  such  orders  as  are  illegal  because 
of  want  of  or  in  excess  of  jurisdiction.  If  plaintiff  has  any 
relief,  he  must  challenge  the  order  upon  appeal,  and  not  by 
writ  of  certiorari. 

The  petition  will  therefore  be  denied,  and  the  writ 
qoashed  and  dismissed. — Dismissed. 

hiiJD,  C.  J.,  and  Qayncw  and  WrrHBOvr,  JJ.,  concurring. 


Hbiliun  &  Clabk,  Appellees,  v.  Chicaoo  &  NoBTHWisrEBN 
Rt.  Co.,  Appellant. 

Ouiian:    iNinsTAn  shipukmt:    kzouiation.    An  intaratate  ihipment 

1  of  proper^  U  governed  b7  the  reguIationB  impoaed  bj  CongreM ;  uid 
the  itate  itatnte  proriding  that  QO  contract,  receipt  or  mle  ahall 
exempt  tbe  euriar  from  anj  liability  wtiich  would  odBt  In  tke  ab- 
MDee  of  meh  agreement  or  rule  haa  no  application. 

Bum:     contbacts  or  8hii>ubnt:     rates:     taldb  in  cask  or  loss. 

2  Wbere  an  intentate  carrier  baa  regularly  filed  a  tariff  of  ratee, 
■bowing  different  ratee  npon  tbe  aame  commoditr,  baaed  upon  dif- 
ferent TBlnationB,  the  acbednle  of  rates  becmnee  a  part  of  the  eon- 
baet  of  ahlpment,  and  antomaticaUj  flxea  the  rate  when  the  tbIho 
la  ai)eeifled  in  tbe  contract;  and  where  a  ahipper  agraea  to  a  certain 
valoation  for  the  pnrpoae  of  aecaring  the  lower  rate  be  ia  bound 
by  the  Tftlne  ao  fixed  in  eaae  of  loaa. 
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Sanw:     contsact  op  SHmiEKT:     cohsuiixation :     EnoKNO.     When 

3  both  plaintiff  and  defendant  pleaded  the  contiaet  of  interstate  ahip^ 
ment,  which  &ied  the  value  of  the  property  for  the  purposes  of  ship- 
ment, and  provided  that  the  recoverj  in  case  of  looa  should  not  be 
greater  than  the  stipulated  value  npon  which  the  rate  of  ahipment 
waa  based,  it  was  competent  ior  the  defendant  to  show  the  conaid- 
eratioii  for  the  contract,  and  for  that  purpose  the  tariff  and  schedule 
of  rates  was  receivable  in  evidence. 

Saow:     EHIFMENT  or  live  stock:      hbguoemcx:     xvidinck.     Where  a 

4  contract  for  the  interstate  shipment  of  hoga  provided  that  the  ship- 
per should  prepare  and  bed  the  car,  and  there  waa  an  issue  as  to 
whether  a  number  of  the  hoge  died  in  tranait  because  of  plaintiff's 
oegllgenee  in  preparing  the  ear,  or  because  of  fhe  negligence  of 
defendant  in  failing  to  properl;  water  them,  evidence  of  the  man- 
ner of  preparation  of  the  other  cars  in  which  hogs  were  shipped  in 
the  same  train,  and  which  received  the  same  treatment,  none  of 
which  died,  waa  admiaaible. 

Appeal  from  Ida  District  Court. — Hon.  F.  M.  Powers,  Jndge. 

Saturday,  Novehbeb  21,  1914. 

Action  to  recover  for  the  death  of  certain  hogs  shipped 
on  defendant's  road  under  a  written  contract  of  shipment 
in  which  the  value  of  the  hogs  waa  stated,  for  the  purpose  of 
securing  a  lower  rate  of  tariff  on  the  shipment.  Verdict  and 
judgment  for  the  plaintiff  for  the  full  value  of  the  boga  lost. 
Defendant  appeals. — Reversed  and  Remanded. 

Johnston  Bros.,  and  James  C.  Davis  and  Oeorge  E.  Hiae, 
for  appellant. 

aaies  &  Devaney,  C.  L.  Nichols  and  M.  M.  White,  for 
appellee. 

Gaynor,  J.— Plaintiff  filed  his  petition  in  this  suit  on  the 
2d  day  of  February,  1912,  and  therein  claims:  That  on  or 
about  the  1st  day  of  July,  1911,  he  delivered  to  the  defend- 
ant at  Arthur,  Iowa,  sixty-two  bead  of  hogs  to  be  transported 
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over  its  linea,  aa  a  common  carrier,  to  the  Unioii  Stockyarda 
at  Chicago,  111.  That  the  ho^,  when  delivered  to  and  received 
by  the  defendant,  were  in  good  health  and  in  firat-clasB  ship- 
ping condition.  That  the  hogs  so  shipped  constituted  a  car 
load,  and  were  shipped  in  car  No.  17975.  That,  at  the  time 
they  were  received  and  accepted  by  the  defendant,  the  defend- 
ant, for  a  valuable  consideration,  executed  and  delivered  to 
the  plaintiff  a  bill  of  lading  or  shipping  receipt  providing  for 
the  transporting  of  said  shipment  over  its  line  of  railway,  and 
with  all  connecting  carriers,  promptly,  with  due  eare,  and 
within  a  reasonable  time,  to  the  Union  Stockyards.  That 
thereby  the  defendant  became  liable  to  the  plaintiff,  as  the 
holder  and  owner  of  said  bill  of  lading,  for  any  loss  or 
damage  or  injury  to  said  shipment  as  might  be  n^Ugently, 
carelessly,  or  wrongfully  caused  by  the  defendant  while  in  its 
possession  or  in  the  possession  of  the  connecting  carriers. 
That,  in  transporting  said  hogs  from  Arthur,  Iowa,  to  the 
Union  Stockyards,  the  defendant  neglected  to  properly  water 
the  hogs,  and  otherwise  so  negligently  and  carelessly  handled 
said  shipment  that  forty-eight  of  the  hogs  so  delivered  to  it 
died  while  in  transportation,  and  immediately  after  being 
loaded. 

On  the  9th  day  of  December,  1912,  the  plaintiff  Hied  the 
following  amendment:  "There  was  no  caretaker  with  the 
stock  mentioned  in  the  petition" — and  attached  a  copy  of  the 
bill  of  lading  referred  to,  which,  so  far  as  material,  is  as 
follows : 

Liability  limited  to  the  declared  valuation  by  shippers, 
but  not  exceeding  the  following: 

Each  horse  or  pony  (gelding,  mare  or  stal- 
lion, mule  or  jack) $100  00 

Each  ox  or  bull 50  00     . 

Each  cow,  steer,  or  yearling 30  00 

Each  calf 10  00 

Each  hog 10  00 

Each  sheep  or  goat 3  00 
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Agents  are  not  permitted  to  receive  or  ship  animals  of  a 
higher  value  than  as  stated  above,  unless  by  special  agreement 
noted  hereon  and  a  proper  contract  or  release  is  signed  by  the 
owner  or  shipper  thereof.  And  it  is  agreed  between  the  owner 
and  shipper  of  these  animals  and  the  said  railroad  company 
that  in  case  of  accident  resulting  in  injury  to  said  animals, 
the  value  thereof  shall  in  no  case  exceed  the  valuation  named 
above. 

Shipments  of  live  stock  in  car  loads  or  less  than  car 
loads,  will  only  be  taken  at  the  rates  named  herein,  after  this 
contract  or  agreement  shall  have  been  signed  by  the  com- 
pany's station  agent  and  the  owner  or  shipper,  by  which  it  is 
agreed  and  understood  that  such  owner  or  shipper  shall  load, 
feed,  water,  and  take  care  of  such  stock  at  his  own  expense 
and  risk,  and  will  assume  all  risk  of  injury  or  damage  that 
the  animals  may  do  themselves  or  each  other  or  which  may 
arise  by  delay  of  trains. 

To  this  petition  the  defendant  interposed  a  general  de- 
nial, admitting,  however,  that  it  received  the  car  load  of  hogs 
for  transportation  from  Arthur,  Iowa,  to  the  Chicago  Stock- 
yards; that  they  were  received  in  pursuance  of  a  contract  set 
out  in  plaintiff's  amendment  to  this  petition,  and  makes  aaid 
contract  a  part  of  the  answer.  Defendant  alleges  further  that 
it  was  the  duty  of  the  plaintiff,  under  said  contract,  to  load, 
feed,  and  water  and  care  for  said  hogs  and  to  prepare  the  car 
for  receiving  the  same ;  that  the  plaintiff  assumed  the  said  duty 
and  took  charge  of  and  placed  the  hc^  in  the  car,  but  failed 
to  properly  bed  and  prepare  said  car  for  shipment.  Defend- 
ant further  says,  that  if  said  hogs  died  in  transit,  their  death 
was  the  result  of  the  negligence  of  the  plaintiff  in  failing  to 
properly  care  for,  feed,  water,  and  protect  the  said  hogs 
prior  to  their  being  loaded  in  its  car,  and  further  says  that 
their  death,  if  any  died,  was  due  to  an  inherent  weakness  of 
the  hogs  themselves,  and  because  of  the  negligence  of  the  plain- 
tiff in  failing  to  properly  prepare  the  car  for  receiving  the 
h<%s.  Defendant  further  says  that  the  hogs  were  in  a  weak- 
ened condition  when  placed  in  the  car,  and  their  death  was 
due  to  such  weakness  and  unfit  condition  for  transportation, 
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and  that  their  death,  if  any,  was  without  any  fault  or  negli- 
gence on  the  part  of  defendant. 

Upon  the  issnea  thus  tendered,  the  caose  was  tried  to  a 
jn^,  and  a  verdict  returned  in  favor  of  the  plaintiff  for  the 
fair  and  reasonable  market  value  of  the  hogs  shown  to  have 
died  doring  transportation  or  immediately  upon  delivery  in 
Chicago.  Upon  the  judgment,  a  verdict  was  rendered  for  the 
plaintiff. 

After  a  careful  examination  of  the  record  in  this  case,  we 
are  of  the  opinion  that  the  verdict  of  the  jury  upon  the  record 
actually  made  should  be  permitted  to  stand,  and,  unless  the 
court  erred  in  the  making  of  the  record  in  the  following  par- 
ticulars, the  verdict  and  judgment  ought  not  to  be  disturbed : 
(1)  In  its  analysis  of  the  issues  actually  tendered  by  the  par- 
ties, upon  which  the  controversy  should  be  presented  to  the 
jury.  (2)  In  the  rejection  of  testimony  offered  by  the  defend- 
ant in  support  of  the  issue,  which  it  claims  was  tendered  by  the 
pleadings.  (3)  In  the  /ejection  of  testimony  claimed  to  sup- 
port the  allegations  of  the  answer  that  the  loss  complained  of 
by  the  plaintiff  was  due  to  the  negligence  of  the  plaintiff,  as 
set  out  in  the  answer.  (4)  In  the  refusal  to  give  instructions 
asked  by  the  defendant,  and  in  submitting  instructions  to  the 
jury  aa  its  own  motion. 

As  to  the  first  proposition  above  stated,  it  seems  to  be  the 
contention  of  the  plaintiff  that  the  action  is  a  common  law  for 
tort,  for  a  breach  of  the  common-law  duties  of  the  defendant 
as  a  common  carrier;  that  the  plaintiff  had  a  right  to  and 
did  ignore  the  contract,  and  the  provisions  of  the  tariff  and 
the  federal  statute  governing  ehipments  of  this  kind. 

The  contention  of  the  defendant,  however,  is  that  the  re- 
lease valuation  provided  for  in  the  contract  was  made  to  secure 
the  lower  rate  in  the  ofificial  tariff;  that  the  tariff  rate  for 
transportation  was  based  on  snch  valnation;  that  the  consid- 
eration for  the  released  valuation  in  the  contract  was  the  tariff 
rate  fixed  for  such  shipments,  which  became  and  was,  as  a  mat- 
ter of  law,  a  part  of  the  contract ;  that,  in  so  far  as  it  provides 
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toe  a  certain  fixed  valnation  of  the  property  shipped,  it  is  not 
intended  to  and  does  not  change  the  nature  of  the  undertaking 
of  the  cwnmon  carrier,  or  limit  its  obligation  in  the  care  and 
management  of  that  which  is  eDtmsted  to  it.  It  rather  defines 
the  Bnbject-matter  of  the  contract,  fixes  the  value  of  the  thing 
which  the  carrier  is  required  under  the  law  to  transport,  and 
for  which  he  must  account  in  the  performance  of  his  duty  as 
a  carrier;  and  it  is  claimed  it  does  not  exempt  him  from  lia- 
bility for  damage,  loss,  or  injury  to  the  property,  but  simply 
determines  the  value  of  the  thing  for  which  the  common  car- 
rier most  account  in  case  of  loss  or  injury  to  the  thing  shipped, 
and  fixes  the  compeasation  to  be  received  by  the  carrier  for  the 
risk  assumed.  This  question  is  considered  in  Graves  v.  Lake 
Shore  <e  M.  8.  B.  Co.,  137  Mass.  33,  reported  in  50  Am.  Rep. 
282,  in  which  it  is  said : 

It  is  the  right  of  the  carrier  to  require  good  faith  on  the 
part  of  those  persons  who  deliver  goods  to  be  carried  or  enter 
into  contracts  with  him.  The  care  to  be  exercised  in  transport- 
ing property  and  the  reasonable  compensation  for  its  carriage 
depend  largely  on  its  nature  and  value.  ...  It  is  just 
and  reasonable  that  a  carrier  should  base  his  rate  of  com- 
pensation, to  some  extent,  upon  the  value  of  the  goods  carried ; 
this  measures  his  risks,  and  is  au  important  element  in  fixing 
his  compensation.  If  a  person  voluntarily  represents  and 
agrees  that  the  goods  delivered  to  a  carrier  are  of  a  certain 
value,  and  the  carrier  is  thereby  induced  to  grant  him  a 
reduced  rate  of  compensation  for  the  carriage,  such  person 
ought  to  be  barred  by  bis  representation  and  agreement. 
Otherwise  he  imposes  upon  the  carrier  the  obligations  of  a 
contract  different  from  that  into  which  he  has  entered. 

In  O^bon  v.  Paynton,  i  Burr.  2298,  Lord  Mansfield  said, 
speaking  of  the  duties  of  common  carriers  and  their  rights: 

His  warranty  and  insurance  is  in  respect  to  the  reward 
he  is  to  receive  and  the  reward  ought  to  be  in  proportion  to 
the  risk. 
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In  Kan$as  City  S.  B.  Co.  v.  Carl,  227  U.  S.  645  (33  Sop. 
Gt  394,  57  L.  Ed.  683),  Judge  Lorton,  Bpeakmg  for  the 
court,  said: 

A  declared  valae  by  the  shipper  for  the  purpose  of 
determiniiig  the  applicable  rate,  when  the  rates  are  based  upon 
valuation,  ia  oot  an  exemption  from  any  part  of  it«  statutory 
or  common-law  liability.  The  right  of  the  carrier  to  base 
rates  upon  value  has  been  always  regarded  as  just  and  reasfHi- 
able.  The  principle  that  the  compensation  should  bear  a 
reasonable  relation  to  the  risk  and  responsibility  assumed  is 
the  settled  rule  of  common  law.  .  .  .  The  right  of  the 
carrier  to  adjust  the  rate  to  the  valuation  which  the  shipper 
places  upon  the  thing  to  be  transported  is  the  very  basis  upon 
which  a  limitation  of  liability  in  case  of  loss  or  damage  is 
rested.  This  is  an  adminiBtrative  principle  in  rate  making, 
recognized  as  reasonable  by  the  Interstate  Commerce  Com- 
mission, and  is  the  basis  npon  which  many  tariffs  filed  with  the 
Commission  are  made.  ...  It  follows,  therefore,  that, 
when  the  carrier  has  filed  rate  sheets  which  show  two  rates 
baaed  npon  valuation  upon  a  particular  class  of  traflSe,  it  is 
legally  bound  to  apply  that  rate  which  corresponds  to  the 
valuation.  If  the  shipper  desires  the  lower  rate,  he  should 
disclose  the  valuation.  .  .  .  But  when  a  shipper  delivers 
a  package  for  shipment  and  declares  a  value,  either  upon 
request  or  voluntarily,  and  the  carrier  makes  a  rate  accord- 
ingly, the  shipper  is  estopped,  upon  plain  principles  of  justice, 
from  recovering,  in  case  of  loss  or  damage,  any  greater  amount. 
The  same  principle  applies  if  the  value  be  declared  in  the 
form  of  a  contract.  If  such  a  valuation  be  made  in  good  faith, 
for  the  purpose  of  obtaining  the  lower  rate  applicable  to  a 
•  shipment  of  the  declared  value,  there  is  no  exemption  from 
carrier  liability  due  to  negligence  forbidden  by  the  statute, 
when  the  shipper  is  limited  to  a  recovery  of  the  value  so 
declared.  .  .  .  The  valuation  declared  or  agreed  upon,  as 
evidenced  by  the  contract  of  shipment  upon  which  the  pub- 
lished tariff  rate  is  applied,  must  be  conclusive,  in  an  action 
to  recover,  for  loss  or  damage,  a  greater  sum.  In  saying  this 
we  lay  on  one  side,  as  not  here  involved,  every  question  which 
might  arise  when  it  is  shown  that  the  carrier  intentionally 
connived  with  the  shipper  to  give  him  an  illegal  rate,  thereby 
cassiiig  a  discrimination  or  preference  forbidden  by  the 
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positive  tenns  of  the  act  of  Congress  and  made  pnniahable  as 
a  crime.  To  permit  such  a  declared  valne  to  be  overthrown 
by  evidence  aliunde  the  contract,  for  the  purpose  of  enabling 
the  shipper  to  obtain  a  recovery  in  a  suit  for  loss  or  damage  in 
excess  of  the  maximum  valuation  thus  fixed,  would  both 
encourage  and  reward  undervaluations  and  bring  about  prefer- 
ences and  discriminations  forbidden  by  the  law.  Such  a  result 
would  neither  be  just  nor  conducive  to  sound  morals  or  wise 
policies.  The  valuation  the  shipper  declares  determines  the 
legal  rate,  where  there  are  two  rates  based  upon  valuation. 
He  must  take  notice  of  the  rate  applicable,  and  actual  want  of 
knowledge  is  no  excuse.  The  rate,  when  made  out  and  filed, 
is  notice,  and  ifa  effect  is  not  lost,  although  it  is  not  actually 
posted  in  the  station.  ...  It  would  open  a  wide  door  to 
fraud  and  destrt^  the  uniform  operation  of  the  published 
tariff  rate  sheets.  When  there  are  two  published  rates,  based 
upon  differences  in  value,  the  legal  rate  antomatically  attaches 
itself  to  the  declared  or  agreed  value.  Neither  the  intentional 
nor  accidental  misstatement  of  the  applicable  published  rate 
will  bind  the  carrier  or  shipper.  The  lawful  rate  is  that  which 
the  carrier  must  exact  and  that  which  the  shipper  must  pay. 
The  shipper's  knowledge  of  tlie  lawful  rate  is  conclusively 
presumed,  and  the  carrier  may  not  be  required  to  surrender 
the  goods  carried  upon  the  payment  of  the  rate  paid,  if  that 
was  less  than  the  lawful  rate,  until  the  full  legal  rate  has  been 
paid. 

See,  also,  Missouri,  K.  d  Tl  By.  Co.  v,  Harriman  Bros., 
reported  in  227  U.  S.  657  (33  Sup.  Ct.  397,  57  L.  Ed.  690),  in 
which  it  is  said : 

It  is  not  unreasonable,  for  the  purpose  of  graduating 
freight  according  to  value,  to  divide  the  particular  subject  of 
transportation  into  two  classes:  those  above  and  those  below  a 
fixed  maximum  amount.  No  other  method  is  practical,  and 
this  is  the  method  administratively  approved  by  the  Com- 
merce Commission.  That  the  value  of  the  cattle  shipped  onder 
this  valuation  did  greatly  exceed  the  valuation  therein  repre- 
sented may  be  true.  It  only  serves  to  show  that  the  shipper 
obtained  a  lower  rate  than  he  was  lawfully  entitled  to  have 
by  a  misrepresentation.  It  is  neither  jnst  nor  equitable  that 
he  shall  benefit  by  the  lower  rate,  and  then  recover  for  a  value 
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which  he  said  did  not  exist,  in  order  to  obtain  that  rate. 
Having  obtained  a  rate  based  upon  the  declared  value,  he  is 
concluded,  and  there  is  no  room  for  parol  evidence  to  show 
otherwise. 

Citing  Hart  v.  Pennsylvania  By.  Co.,  112  U.  S.  331  (5  Sap. 
Ct.  151,  28 'L.  Ed.  717),  and  Kansas  City  By.  Co.  v.  Carl, 
supra. 

It  is  further  said  in  that  ease : 

When  the  carrier  graduates  its  rates  by  ralue  and  haB 
filed  its  tarifEs  showing  two  rates  applicable  to  a  particular 
commodity  or  class  of  articles,  based  upon  a  difference  in 
valuation,  the  shipper  must  take  notice,  for  the  valuation 
automatically  determines  which  of  the  rates  is  the  lawful  rate. 
If  he  knowingly  discloses  an  undervaluation,  for  the  purpose 
of  obtaining  the  lower  of  two  published  rates,  he  thereby 
obtains  an  advantage  and  causes  a  discrimination  forbidden 
and  made  unlawful  by  the  first  section  of  the  Elkins  Act  of 
February  19, 1903  (32  Stat.  847,  chapter  708  [U.  S.  Comp.  St. 
Supp.  1911,  page  1309]). 

See,  also,  Chicago,  B.  I.  d  P.  By.  Co.  v.  Cramer,  232  V.  S. 
490  (34  Sup.  Ct.  383,  58  L.  Ed.  697). 
In  this  last  case  it  was  said : 

That  rule  of  liability  is  to  be  enforced  in  the  light  of  the 
fact  that  the  provisions  of  the  tariff  enter  into  and  form  a  part 
of  the  contract  of  shipment,  and  if  a  regularly  filed  tariff  offers 
two  rates,  based  on  value,  and  the  goods  are  forwarded  at  the 
low  value  in  order  to  secure  the  low  rate,  then  the  carrier  may 
avail  itself  of  that  valuation,  when  sued  for.  .  .  .  damage 
to  the  property. 

It  must  be  borne  in  mind,  in  considering  this  question, 
that  the  shipment  here  under  consideration  was  an  interstate 
shipment,  and  subject,  therefore,  to  any  regu- 
lations imposed  by  Congress,  and  that  there- 
lations.  fore  sectioD  2074  of  the  Code  of  Iowa  does  not 

apply. 

T0I.M7I4.— 21 
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In  Hart  v.  Pennsylvania  By.  Co.,  supra,  it  is  eaid : 

It  must  be  presumed  from  the  terms  of  the  bill  of  lading, 
and  without  any  evidence  on  the  subject,  and  especially  in  the 
absence  of  any  evidence  to  the  contrary,  that,  as  the  rate  of 
freight  expressed  is  said  to  be  upon  the  condition  that  the 
defendant  aseiimes  a  liability  to  the  extent  of  the  agreed  valu- 
ation named,  the  rate  of  freight  is  graduated  by  the  valuation. 
Especially  is  this  so  as  the  bill  of  lading  is  what  its  heading 
states  it  to  be,  'a  limited  liability  live  stock  contract,'  and  is 
confined  to  live  stock.  .  .  .  The  presumption  is  concluaive 
that,  if  the  liability  had  been  assumed  on  a  valuatiim  as  great 
as  that  now  alleged,  a  higher  rate  of  freight  would  have  been 
charged.  The  rate  of  freight  is  indissolubly  bound  up  with 
the  valuation.  If  the  rate  of  freight  named  was  the  only  one 
tiered  by  the  defendant,  it  was  because  it  was  a  rate  measured 
by  the  valuation  expreesed.  If  the  valuation  was  fixed  at  that 
expressed,  when  the  real  value  was  larger,  it  was  because  the 
rate  of  freight  named  was  measured  by  the  law  valuatiim. 
The  plaintiff  cannot  claim  a  higher  valuation,  on  the  agreed 
rate  of  freight.  ...  A  distinction  ia  sought  to  be  drawn 
between  a  case  where  a  shipper,  on  requirement,  states  the 
value  of  the  property,  and  a  rate  of  freight  is  fixed  accord- 
ingly, and  the  present  case.  It  is  said  that  while  in  the  former 
ease  the  shipper  may  be  confined  to  the  value  he  so  fixed,  in 
the  event  of  a  loss  by  negligence,  the  same  rule  does  not  apply 
to  a  ease  where  the  valuation  inserted  in  the  contract  ia  not  a 
valuation  previously  named  by  the  shipper.  But  we  see  no 
sound  reason  for  this  distinction.  The  valuation  named  was 
the  'agreed  valuation,'  the  one  on  which  the  minds  of  the 
parties  met,  however  it  came  to  be  fixed,  and  the  rate  of  fre^ht 
was  based  on  that  valuation,  and  was  fixed  on  ctmdition  that 
such  was  the  valuation,  and  that  the  liability  should  go  to  that 
extent  and  no  further. 

In  the  case  at  bar,  the  defendant,  in  support  of  ita  con- 
tention, offered  to  introduce  in  evidence  its  official  tariff  and 
schedule  rates  and  charges  duly  and  legally  on  file  and  in 
force  upon  its  railway  and  governing  sMp- 
^'  hli^S' o[°rtip-    menta  of  live  stock,  including  hoga,  from  Ar- 
^'lae'in  caw     thuT,  lowa,  to  CMcago,  HI.,  ou  the  date  in 
question,  which  so  far  as  material  to  this  cod- 
trovewy,  is  as  follows: , 
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Ratiogs  given  below  are  based  upon  values  declared  by 
shippers,  not  exceeding  the  following,  under  contract : 

Each  horse  or  pony  (gelding,  mare  or  stallion,  mule  or 

jack)    $100  00 

Each  colt  (under  oae  year) 50  00 

Each  ox,  bull,  or  steer 50  00 

Each  cow 30  00 

Each  calf  10  00 

Each  h<« 10  00 

Each  sheep  or  goat 3  00 

Where  the  declared  value  exceeds  the  above,  an  addition 
of  25  per  cent,  will  be  made  to  the  rate  per  100  pounds  or  car 
for  each  100  per  cent.,  or  fraction  thereof,  of  additional 
declared  value  per  head,  animals  exceeding  in  value  $800  per 
head,  or  when  no  value  is  given,  will  be  taken  only  by  special 
arrangement.  Live  stock  in  car  loads  (limited  liability  for 
each  animal  under  contract  at  values  stated  above) .  It  ^ould 
be  understood,  in  receiving  live  stock  of  any  description  for 
transportation,  that  the  consignor  and  consignee  load  and 
unload  the  same. 

This  offer  was  objected  to,  and  the  objection  sustained. 
We  assume  that  this  ruling  of  the  court  was  based  upon  the 
thought  that  the  offer  was  not  relevant  to  the  issues  tendered. 
But  an  examination  of  the  pleadings  shows  that  the  plaintiff 
alleged  that  the  defendant  is  a  common  carrier ;  that  it  received 
and  accepted  the  hogs  in  controversy  for  shipment  from  Ar- 
thtir  to  the  Chicago  Stockyards,  and  executed,  issued,  and  de- 
livered to  the  plaintiff  a  true  bill  of  lading  or  shipping  receipt 
for  a  valuable  consideration,  and  under  said  bill  of  lading  or 
shipping  receipt  undertook  to  transport  the  hogs  in  question 
to  their  destination,  and  that  by  reason  thereof  it  became  in- 
debted to  the  owner  of  said  bill  of  lading  for  the  damages  com- 
plained of,  and  attached  to  this  petition  a  copy  of  the  bill  of 
lading,  its  live  stock  contract,  signed  by  plaintiff  and  defend- 
ant, in  which  we  find  the  following  language : 

Liability  limited  to  the  declared  valuation  by  shipper, 
bat  not  exceeding  the  following;   'Each  hog,  $10.'    Agents 
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are  not  permitted  to  receive  or  ship  animals  of  a  higher  value 
than  as  stated  above,  unless  by  special  a^eement  noted 
thereon,  and  a  proper  contract  or  release  is  sigaed  by  the 
owner  or  shipper,  and  it  is  agreed  between  the  owner  and 
shipper  of  these  animals  and  the  said  railway  company  that 
in  case  of  accident,  resulting  in  injury  to  said  animals, 
the  value  thereof  shall  in  no  case  exceed  the  value  above 
named. 

It  appears,  from  the  tariff  sheet  offered,  that  the  defend- 
ant ccnnpany  based  its  shipping  rates  on  valuation;  that  it  had 
two  rates  on  live  stock:  One  based  on  the  fixed  valuation,  and 
an  additional  rate  of  25  per  cent,  made  to  that  rate  per  100 
pounds  for  each  100  per  cent,  or  fraction  thereof. 

It  appears  that  in  the  contract  the  declared  value  of  the 
hogs  in  controversy  was  not  to  exceed  $10  each.  The  tariff  rate 
fixed,  therefore,  automatically  attached  to  and  became  a  part 
of  this  contract.  This  rate  the  shipper  was  bound  to  know, 
and  it  must  be  conclusively  presumed  that  he  paid  the  rate 
provided  in  the  tariff  sheet  upon  that  valuation.  He  therefore, 
by  filing  a  value  not  to  exceed  $10  on  each  h<^,  fixed  the  rate 
which  the  company  bad  a  right  to  charge  for  the  risk  assumed 
in  transportation,  and  agreed  that,  in  case  of  loss,  it  should 
not  be  liable  for  more  than  this  amount 

The  contract,  fixing  the  valuation,  fixed  the  rate  which 
the  company  had  a  right  to  charge  under  the  law,  and  it  must 
be  presumed  that  that  is  the  rate  paid  by  the  shipper,  in  the 
absence  of  any  proof  to  the  contrary,  and,  having  fixed  a  valu- 
ation on  his  property  for  the  purpose  of  securing  the  lower 
rate,  he  cannot  be  heard  to  say  that  the  value  was  greater  than 
that  fixed  in  the  contract.  As  said  in  Chicago,  R.  I.  di  P.  By. 
Co.  V.  Cramer,  supra: 

That  rale  of  liability  is  to  be  enforced  in  the  light  of  the 
fact  that  the  provisions  of  the  tariff  enter  into  and  form  a  part 
of  the  contract  of  shipment,  and  if  a  regularly  filed  tariff 
offers  two  rates,  based  on  value,  and  the  goods  are  forwarded 
at  the  low  value  in  order  to  sectire  the  low  rate,  then  the 
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carrier  may  avail  itself  of  that  valaation,  when  soed  for 
.     .     .     damages  to  the  property. 

The  contract  fixes  the  value,  and  the  rate  to  be  charged 
for  the  shipment  is  thereby  fixed  and,  as  said,  automatically 
attaches  to  the  valuation.  There  was  no  necessity,  therefore, 
of  pleading  the  tarifC  rates  or  the  law.  The  tariff  rates  having 
been  filed  as  required  by  the  statute  became  a  part  of  the 
contract  and  a  limitation  npon  the  rights  of  the  company  in 
fixing  the  charges  for  the  particular  shipment,  and  evidence 
therefore  is  not  competent  to  show  a  value  other  and  diflferent 
than  that  fixed  in  the  contract,  which  was  a  basis  for  the  rates 
charged.  In  fising  rates  on  valuations,  the  rate  is  based  upon 
the  assumed  liability  of  the  carrier  to  the  extent  of  the  agreed 
valuation. 

In  Missouri,  E.  t6  T.  By.  Co.  v.  Sarriman  Bros.,  supra, 
it  is  said: 

When  the  carrier  graduates  its  rat«8  by  value  and  has 
filed  its  tariffs  showing  two  rates  applicable  to  a  particular 
commodity  or  class  of  articles,  based  upon  a  difference  in 
valaation,  the  shipper  must  take  notice,  for  the  valuation  auto- 
matically determines  which  of  the  rates  is  the  lawful  rate. 

It  therefore  follows  that  if  the  shipper  agrees  in  his  con< 
tract  to  a  certain  valaation  of  his  property,  for  the  purpose 
of  securing  the  lower  of  two  published  rates,  he  is  bound  by ' 
the  valaation  so  fixed,  in  case  of  loss.  Otherwise  be  would  be 
able  to  secure  a  lower  rate  upon  his  shipment  than  provided 
for  in  the  tariff,  and  require  the  company,  at  the  same  time, 
to  assume  the  burden  incident  to  the  higher  rate,  and  thereby 
bring  about  that  discrimination  which  is  forbidden  by  the  law, 
and  make  wholly  ineffectual  and  inoperative  the  acts  of  Con- 
gress forbidding  discrimination  and  rebates,  indirectly  secur- 
ing to  himself  that  which  the  law  forbids  the  carrier  to  grant. 

Both  the  plaintiff  and  defendant  plead  the  contract  under 
which  this  shipment  was  made.    This  contract  fixed  the  value 
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of  the  property  shipped  for  the  purpose  of  shipment,  and  the 
plaintiff  stipulated  that,  in  case  of  loss,  the 

of  shipment :      recovery  should  not  be  greater  than  the  stipu- 
conBlderatlOQ :  •'  .         ,         ■  , 

etiaence.  latcd  value.    The  consideration  for  the  valu- 

ation was  the  tariff  rate  fixed  by  the  company  for  transporting 
live  stock  of  the  value  fixed.  Both  parties  having  pleaded  the 
contract,  it  was  competent  for  the  defendant  to  show  the  eon- 
Kideration  f or  the  contraet,  and  defendant  was  therefore  en- 
titled to  introduce  the  tariff  and  schedule  of  rates  fixed  by  the 
company  and  on  file,  as  required  by  the  act  of  Congress,  and, 
in  refusing  this,  we  think  the  court  erred,  and  further  so  in 
allowing  the  plaintiff  to  recover  any  amount  in  excess  of  the 
valuation  fixed  by  the  contract. 

It  is  next  complained  by  the  defendant  that  the  plaintiff 
negligently  bedded  the  car  with  dry  chaff  and  straw,  and  n^- 
ligently  failed  to  wet  the  same  down,  either  before  or  after 
loading  the  hogs  therein,  that  forty-four  of 
*■  m^t  ot'Sve'  s^id  ^^^  '^'^d  "1  transit;  and,  the  plaintiff 
™cV:  ?v?''  having  alleged  a  claim  in  their  petition  that 
the  hogs  died  by  reason  of  defendant's  neg- 
ligent acts  in  not  properly  watering  the  same  in  transit,  it 
was  error  for  the  court  to  exclude  evidence  offered  by  the 
defendant  to  show  how  twenty  other  ears  of  hogs  on  the  same 
train  were  prepared  and  bedded,  loaded,  and  wet  down,  espe- 
cially where  the  hogs  in  such  other  twenty  cars  were  carried 
in  the  same  train  with  the  plaintiff's  hogs,  and,  the  evidence 
tended  to  show,  received  identically  the  same  care  and  treat- 
ment and  handling  and  watering  tjiat  the  plaintiff's  hogs  re- 
ceived, and  that  none  of  the  hogs  in  the  other  twenty  cars 
died  or  were  injured  or  damaged  in  transit. 

The  court,  however,  adopted  the  theory  that  such  evi- 
dence did  not  tend  to  show  that  the  plaintiffs  were  guilty  of 
negligence  in  the  manner  in  which  their  car  was  bedded  and 
watered  down.  The  court  permitted  the  witnesses  to  testify 
as  to  the  usual,  customary,  and  ordinary  way  for  bedding  and 
loading  ears  for  shipment  to  Chicago  in  hot  weather,  and 
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allowed  the  witnesses  to  testify  aa  to  how  the  plaintiffs  bedded 
this  particular  car  aud  watered  it  down,  and  left  it  to  the 
jury  to  say  whether  or  not  the  plsintiffs,  in  the  manner  in 
which  they  bedded  this  car  and  wet  it  down,  exercised  such 
care  as  men,  engaged  in  like  buBiness,  usually  and  ordinarily 
exercised  in  respect  to  the  same  matter,  under  like  conditions, 
and  whether  or  not  the  death  of  these  hc^  was  attribntable 
to  the  negligence  of  the  plaintiffs  in  the  manner  in  which  they 
bedded  these  hogs. 

The  ultimate  question  for  the  jury  to  determine  was 
whether  or  not  the  plaintiffs  were  guilty  of  negligence  in  re- 
spect to  these  matters  which  contributed  to  the  death  of  these 
hogs.  Under  the  contract,  it  was  the  duty  of  the  plaintiffs  to 
prepare  the  ear  for  the  hogs,  and  to  load  the  hogs  and  get  them 
ready  for  shipment.  If  a  failure  to  perform  this  duty  was  the 
cause  of  the  death  of  the  hogs,  the  court  told  the  jury  the 
plaintiff  could  not  recover.  The  court  in  its  fifth,  sixth,  and 
seventh  instructions  to  the  jury  said: 

If  yon  find  from  the  evidence  that  plaintiffs'  hoga  were 
injured  and  died  while  they  were  being  transported  upon 
defendant's  train,  and  that  the  death  of  said  hogs  was  not 
due  to  the  fact,  it  it  be  a  fact,  that  plaintiffs  had  not  properly 
prepared  the  car  for  loading,  or  that  the  hogs  were  weakened 
on  account  of  their  condition  previous  to  loading,  then  the 
plaintiffs  have  made  a  prima  facie  case,  and  the  burden  will 
be  upon  the  defendant  to  prove  that  care  and  skill  on  its  part 
would  not  have  prevented  the  injury. 

If  yon  find  from  the  evidence  that  the  death  of  said  hogs 
was  caused  by  the  plainti&'  negligence  in  not  properly  pre- 
paring the  car  in  which  they  were  loaded,  or  if  the  hogs  were 
in  a  weakened  condition  at  the  time  of  loading,  and  that  the 
injury  and  death  of  said  hogs  were  occasioned  either  by  the 
said  negligent  acts  of  the  plaintiff  or  the  inherent  weakness 
of  the  hogs,  or  that  the  plaintiffs  were  guilty  of  negligence  on 
their  part  in  tailing  to  wet  down  or  water  the  h(^,  then  the 
plainti£b  cannot  recover. 

But  if  you  find  by  a  preponderance  of  the  evidence  that 
the  car  was  properly  prepared  for  loading,  and  that  the  hogs  in 
question  were  properly  loaded  therein,  and  that  they  had  no 
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iuherent  weakness,  aud  were  in  good  shipping  condition,  and 
that  the  hogs,  or  some  of  them,  became  sick  and  died  before 
reaching  their  destination  because  they  were  not  properly 
watered  by  defendant's  employees  whUe  being  transported 
from  Arthur  to  Chicago,  then  you  should  find  for  plaintiffs. 

The  defendant  offered  to  show  that  a  car  load  of  hogs 
from  the  same  neighborhood  from  which  plaintiffs  came,  and 
of  like  general  character,  were  loaded  in  another  car  and 
shipped  on  this  same  train  with  plaintiffs'  hogs,  and  that  they 
reached  their  destination  in  good  condition,  and  then  offered 
to  show  the  manner  in  which  these  hogs  in  this  other  car  were 
loaded  and  bedded,  and  this  was  offered  for  the  purpose  of 
suf^esting  a  theory  upon  which  the  jury  might  find  from  the 
circumstance  that  the  death  of  the  hogs  in  plaintiffs'  car  was 
due  to  the  manner  of  bedding  rather  than  to  the  treatment 
received  from  the  defendant  during  transportation.  Defend- 
ant's testimony  tended  to  show  that  these  hogs  in  controversy 
received  exactly  the  same  treatment  that  the  hogs  in  the  other 
ears  on  the  same  train  received,  which  went  through  without 
injury. 

There  is  no  question  but  what  these  hogs  died ;  that  they 
died  from  some  cause.  It  was  for  the  jury  to  investigate  and 
determine,  under  the  issues  tendered,  what  the  cause  was ;  who 
was  responsible  for  tiie  cause  tliat  produced  the  death.  The 
plaintiffs  claim  that  it  was  defendant's  negligence  in  failing 
to  properly  water  the  hogs.  Defendant  claims  it  was  the  negli- 
gence of  the  plaintiffs  in  failing  to  properly  bed  the  b<^s. 
Now  it  would  seem  clear  that,  as  a  cireumetanee  bearing  upon 
these  issues,  it  was  competent  for  the  defendant  to  show,  not 
only  how  the  plaintiffs'  hogs  were  bedded,  but  to  also  show 
that  they  received  the  same  treatment  that  other  hogs,  differ- 
ently bedded  on  the  same  train,  received,  and  that  these  other 
h<%s,  differently  bedded,  under  the  same  conditions,  and  with 
the  same  treatment,  so  far  as  the  defendant  was  concerned, 
survived  the  journey ;  and  the  offered  testimony  would  have 
probative  force  on  the  question  as  to  what  was  the  cause  of  the 
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death  of  plaintiffs'  hogs.  Of  coarse  it  would  not  be  con- 
troUing,  bnt  would  be  a  eircdmstance  entitled  to  some  wei^t, 
at  least,  in  determiiiing  the  ultimate  question. 

Suppose  that  the  evidence  disclosed  that  the  plaintiffs  did 
not  bed  their  hogs  at  all,  and  that  their  hogs  died,  and  they 
complained  that  the  death  was  the  result  of  the  negl^nce  of 
the  defendant,  and  it  should  be  shown  that  in  the  same  train, 
loaded  at  the  same  place  and  at  the  same  time,  there  were 
other  ear  loads  of  h<^  that  were  properly  bedded  for  ship- 
ment, and  that  none  of  these  hogs  died,  though  receiving  no 
better  treatment  during  the  shipping,  so  far  as  the  defendant 
was  concerned,  than  the  plaintiffs '  hogs  received,  would  not  it 
be  at  least  a  circumstance  tending  to  show  that  the  death  was 
due  rather  to  the  want  of  bedding  than  to  the  treatment  re- 
ceived at  the  hands  of  the  defendant! 

The  court  said  to  the  jury  (and  this  is  the  law  of  the  case, 
so  far  as  the  plaintiffs  were  concerned) : 

If  the  death  of  the  hogs  was  caused  by  plaintiffs'  negli- 
gence in  not  properly  preparing  the  car  in  which  they  were 
loaded,  or  if  the  plaintiffs  were  guilty  of  negligence  in  failing 
to  wet  down  or  water  the  hogs,  then  the  plaintiffs  cannot 
recover. 

yfe  think  the  evidence  offered  should  have  been  admitted 
as  a  circumstance  bearing  upon  the  ultimate  question  as  to 
what  caused  the.death  of  these  hogs.  Of  course  it  ought  to  be 
confined  to  time  and  place  and  conditions  the  same  as  those 
under  which  plaintiffs'  hogs  were  shipped. 

There  are  other  complaints  made  by  defendant  and  errors 
assigned,  but  as  they  do  not  touch  the  merits  of  this  eontro- 
versy,  and  are  not  likely  to  occur  upon  a  retrial,  or  have  been 
disposed  of  by  prior  decisions,  we  do  not  deem  it  necessary  to 
enter  into  a  discussion  of  them.  We  would  say,  however,  in 
passing,  that  the  better  practice  is  not  to  state  any  issue, 
though  presented  in  the  pleading,  which  has  no  support  in  the 
evidence,  and  the  practice  of  stating  all  the  grounds  for  negli- 


330  HoTT  V.  Clemans.  [167  Iowa 

gence  charged,  and  then  withdrftwing  those  which  have  no  sup- 
port in  the  evidence,  though  not  a  reversible  error,  is  not  to 
he  commended.  The  proper  method  is  to  state  only  the  issues 
upon  which  the  jnry  are  required  to  pass. 

For  the  errors  pointed  out,  the  case  is  reversed  and  re- 
manded. 

Reversed  and  Bemanded. 

hADD,  C.  J.,  and  Deeubb  and  Wfthbow,  JJ.,  ccaurar. 


F.  A.  HoYT,  Appellant,  v.  Will  Clemans,  et  aL,  Defendants; 
C.  M.  RoBESTs,  et  al.,  Garnishees;  B.  H.  Jamison  and 
Masqaret  Carmodt,  Appellees. 

Uens  upon  vcraonAl  proper^:    conseht  to  baia:    WAivnt!    oaknish- 

1  UCNT.  Where  a  mortgagee  or  landlord  ancoDditioiiallj  aosente  to  ft 
Bale  bj  the  owner  of  propertj  covered  bj  their  liens,  the  liena  &ra 
waived,  evan  though  the  owner  pronusas  to  pay  the  proceeds  over  to 
them.  But  where  the  lien  holder's  consent  to  a  aaJe  of  the  propertj 
is  on  condition  th&t  a  deaigoated  perBon  shall  act  as  clerk  of  the  sale, 
and  applj  the  proceeds  to  a  satisf action  of  the  lien,  such  person  be- 
comes a  trustee  of  the  parties,  and  the  funds  thus  coining  into  hi* 
bands  are  not  subject  to  garishment  by  a  creditor  of  the  owner  of 
the  property. 

Oomlsliment:     LiABiLiry  or  oarnishie.  A  judgment  creditor  can  ae- 

2  quire  no  greater  rights  against  the  garnishee  than  the  judgment 
debtor  himself  would  have,  if  he  sought  to  recover  from  the 
garnishee. 

Appeal  from  Buchanan  District  Court. — Hon.  Geo.  W,  Dtm- 
hah,  Judge. 

Saturday,  November  21,  1914. 

Garnishment  proceedings  against  Roberts  and  the  Peo- 
ple's National  Bank  of  Independence,  Iowa,  garnishees,  to  sat- 
isfy a  judgment  held  hy  plaintiff  against  Will  Clemans  and 
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E^IIb  Clemans.  A  mortgagee  of  certain  chattel  property,  and 
the  landlord  on  whose  land  the  property  was  kept,  appeared 
and  made  claim  to  the  property.  Plaintiff  moved  for  jadg- 
ment  against  the  gamifdiees,  and  this  motion  was  overmled, 
the  garniaheea  were  discharged,  and  plaintiff  appeals. — 
Affirmed. 

Cook  <&  Cook,  for  appellant. 

B.  J.  0  'Brien,  for  appellees. 

Bbeheb,  J. — Clemans  and  wife  were  tenants  of  a  farm 
owned  by  one  Mrs.  Carmody,  and  kept  thereon  certain  prop- 
erty, upon  which  the  landlord  had  a  Ueu  for  rent  due  and  to 
.    .  become  due.   One  Jamison  had  a  chattel  mort- 

S??°'c«i£?if^  gage  upon  this  property,  which  was  superior 
w«iMr*"gar-  **  ^^^  ^^^  ^^  *^^  landlord.  Clemans  eon- 
niBhment.  eluded  to  quit  farming,  and  determined  to 

have  a  public  sale  of  bis  property.  Before  announcing  this 
sale,  he  secured  the  consent  of  the  landlord  and  the  mortgagee, 
upon  condition  that  the  garnishee  Roberts  should  act  as  clerk 
of  the  sale,  and  that  the  proceeds  received  by  him  frmn  the 
sale  should  be  turned  over  to  the  mortgagee  and  the  landlord 
to  satisfy  the  indebtedness  due  them.  Pursuant  to  this  ar- 
rangement, a  public  sale  was  had,  and  Roberts  received,  as 
proceeds  from  the  sale,  about  $1,300.  The  indebtedness  se- 
cured by  the  mortgage  was  approximately  $1,000,  and-  the 
rent  amounted  to  about  $400,  so  that  there  was  not  enough 
to  take  care  of  these  two  debts. 

Plaintiff  held  a  judgment  against  the  Clemans'.  amount- 
ing, with  costs,  to  something  over  $200,  and  he  sued  out  an 
execution  thereon,  which  was  served  by  garnishing  Roberts 
and  the  People's  National  Bank,  of  which  he  (Roberts)  was 
cashier,  on  January  21,  1913.  The  sale  was  held  on  the  20th 
of  that  mouth,  and,  at  the  time  of  garnishment,  Roberts  had 
the  funds  arising  from  the  sale  in  his  bank.    Both  the  cashier 
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and  his  bank  were  garnished,  and  they  each  answered  that 
they  did  not  owe  the  jadgmeut  defendants  anything,  and  that 
they  had  no  money  or  property  of  theirs  in  their  posaessioti. 
They  admitted  the  facts  already  stated,  however,  and  further 
the  garnishee  Roberts  said : 

No  money  was  to  be  paid  to  Mr.  Glemans  until  after  the 
expense  of  the  sale  was  taken  out  first;  then  Mr.  Jamison's 
claim  was  to  be  satisfied  as  far  as  the  mortgaged  property 
would  go;  and  the  balance  was  to  be  applied  on  Mrs.  Car- 
mody's  notes.  At  no  time  did  I  have  any  money  in  my 
possession  that  I  would  pay  to  Mr.  Clemans  after  having  had 
instructions  from  him  to  pay  the  money  to  other  parties.  The 
notes  of  Mr.  Jamison  and  Mrs.  Carmody  were  left  with  me 
at  tliat  time.  At  no  time  did  I  have  any  money  in  my  posses- 
sion belonging  to  Mr.  Clemans,  according  to  this  understand- 
ing. I  mean  that  if  this  money  from  the  sale  of  the  property 
mortgaged  to  Mr.  Jamison  is  to  be  paid  to  Mr.  Jamison,  and 
sufficient  of  the  other  property  not  subject  to  Jamisoq's  mort- 
gage be  paid  to  Mrs.  Carmody,  that  exhausts  the  money.  I 
have  money  in  my  hands,  the  proceeds  of  that  sale,  and  had, 
at  the  time  I  was  garnished,  sufficient  to  pay  the  claim  of 
Mr,  Hoyt  from  either  the  mortgaged  property  or  from  the 
other  property.  I  had  money,  at  the  time  I  was  garnished, 
sufficient  to  pay  Mr.  Hoyt's  claim  from  either  class.  I  had  no 
money  in  ray  hands  belonging  to  Mr.  Clemans  at  the  time  I 
was  garnished,  because  he  (Clemans)  had  given  me  absolute 
instructions  to  pay  it  to  other  parties.  Q.  Was  there  anything 
said  relative  to  whether  or  not  Jlr.  Jamison  and  Mrs.  Carmody 
would  allow  the  sale  to  go  on  unless  Mr,  Clemans  should  make 
this  arrangement!  A.  "Well,  the  matter  was  talked  over  at  the 
bank,  at  the  time  I  mentioned,  that  they  would  have  to  be 
assured  that  their  claims  would  be  taken  care  of  before  they 
allowed  the  sale  to  be  made ;  that  is,  a  public  sale.  Q.  The 
agreement  that  you  were  to  take  the  money  1  A.  Yes.  Q,  Be- 
fore they  would  let  the  sale  go  on?  A.  Yea.  These  parties, 
after  having  told  Mr.  Clemans  before  me  that  they  wouldn't 
let  the  sale  go  on  unless  certain  terms  were  complied  with,  did 
allow  the  sale  to  go  on,  with  the  verbal  understanding  between 
Mr.  Jamison,  Mr.  Troy,  and  myself  that  the  proceeds  were 
to  be  applied  as  I  stated.  I  am  cashier  of  the  People's  Na- 
tional Bank. 
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On  this  record  appellant  inaist^  that  he  was  entitled  to 
judgment  against  the  garnishee  condemning  the  entire  pro- 
ceeds in  his  hands,  or  at  least  all  over  the  amount  of  the  mort- 
gage indebtedness,  on  the  ground  that,  by  consenting  to  the 
sale,  both  the  mortgagee  and  the  landlord  waived  their  liens, 
and  that  the  garnishment  became  superior  to  the  liens  of 
either. 

It  is  doubtless  true  that  an  unconditional  consent  by 
either  a  chattel  mortgagee  or  a  landlord  to  the  sale  by  the 
owner  of  the  property  covered  by  their  liens  amounts  to  a 
waiver  thereof,  even  though  he  (the  owner) 
^'  uabTiit?  of "^  ■  promises  to  turn  the  proceeds  over  to  the  lien- 
sirnubee.  toldera.    See  Smitk  v.  Clark,  100  Iowa,  605; 

Smith  V.  Bank,  99  Iowa,  282;  Waters  v.  Bank,  65  Iowa,  234; 
Eartwig  v.  lies,  131  Iowa,  501.  This  ia  upon  the  theory  that 
the  lien  does  not  follow  the  purchase  price,  and  the  mort- 
gagor simply  becomes  liable  on  his  promise  to  pay  over  the 
proceeds,  upon  which  there  is  no  lien  or  trust.  It  is  true  that 
in  the  case  at  bar  the  lienholdcrs  consented  to  the  sale,  but 
it  was  agreed  that  the  proceeds  should  be  received  by  Roberts, 
who  was  agreed  upon  as  the  clerk  of  the  sale,  and  that  he 
should  hold  and  apply  the  same  upon  the  indebtedness  secured 
by  the  chattel  mortgage  and  the  landlord's  lien.  The  evi- 
dences of  these  items  of  indebtedness  were  turned  over  to  him 
before  the  sale,  and  he  received  the  proceeds  of  the  sale,  not 
as  the  agent  of  the  mortgagor,  but  as  trustee  for  the  lien- 
holders.  As  soon  as  they  reached  his  hands,  they  became  sub- 
ject to  this  trust,  and  he  was  under  no  obligation  to  pay  them 
over  to  the  original  owners,  nor  could  they  have  collected  the 
same  from  him.  His  only  duty  to  Clemans  was  to  hold  and 
faithfully  apply  the  funds. 

The  original  owners  of  the  property  could  not  have  recov- 
ered the  funds  from  him,  nor  could  they  have  brought  any 
action  against  him  save  for  a  breach  of  trust.  The  money  was 
never  in  the  hands  of  the  mortgagors  or  lessees,  and  the  pro- 
ceeds of  the  property  has  at  all  times  been  in  the  possession  of 
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the  taustee,  Boberts,  pnrsoant  to  the  agreement  made  at  the 
time  consent  was  given  to  the  sale  of  the  pnqterty.  In  this 
respect  the  case  differs  from  those  relied  apon  by  appellant's 
connseL  Bergman  v.  Outhrie,  89  Iowa,  290,  annooncea  the 
principles  which  should  govern  this  controversy. 

It  is  elementary  that,  as  a  general  mle,  a  garnishing  cred- 
itor acquires  no  greater  rights  against  the  garnishee  than  the 
jndgment  debtor  would  have  had  against  him,  had  he  sought 
to  recover  from  the  garnishee,  and  it  is  manifest,  under  the 
facts  above  stated,  that  the  Clemans  could  not  have  recovered 
anything  from  Roberts  save  as  for  a  breach  o£  trnst  What 
was  done  amounted  to  little,  if  anything,  more  than  a  fore- 
eloanre  of  the  mortgage  and  landlord's  lien  by  notice  and  sale, 
and  in  snch  cases  consent  of  all  parties  to  the  sale  does  not 
dischai^  the  lien.  But,  if  it  does,  the  proceeds  in  either  case 
are  impressed  with  a  trust  by  agreement  of  the  parties.  The 
trustee  has  at  all  times  been  in  possession  of  the  proceeds,  and 
his  claim  thereto,  onder  the  tmst  reposed  in  him,  is  superior 
to  a  garnishment  by  a  judgment  creditor  of  the  original  owner 
of  the  property.  No  amount  of  argument  can  make  this 
plainer.  If  authorities  be  needed,  we  cite  the  following  as 
sufficient  for  the  purposes  of  the  case:  Peregoy  v.  WkeeUr,  88 
Iowa,  732 ;  Jones  v.  Turck,  33  Iowa,  246. 

We  find  no  error,  and  the  judgment  must  be,  and  it  is — 
Aifirmed. 

Ladd,  C.  J.,  and  Gatnoh  and  Withbow,  JJ.,  oonctir. 


Statb  of  Iowa,  Appellee,  v.  Hot  Habbkon,  Appellant 

Oiimlnsl  Uw:    bapi:    cvidencz.    On  b  pTosecution  for  aasanlt  with  in- 
1    tent  to  Tape,  it  ia  competent  to  show  prosMutrii's  mental  and  pfaTii- 
eal  condition  shortlf  after  the  alleged  aBiault,  and  the  extent  to 
which  impaired. 
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SaiM:    TOMS;    nisniD<7i<»i.    An  instruction  in  &  praaecntion  for  rape, 

2  which,  if  etftnding  alone  would  be  eironeoui  beeanw  omitting  the 
element  of  force  and  lack  of  consent,  will  not  be  lo  construed  when 
there  are  other  correct  instructions  on  that  subject  with  which  it 
most  be  considered. 

■UU:    INCLUDED  orrxNazs:     inst&uction.     Even  though  an  indictment 

3  for  assault  with  intent  to  rape  is  broad  enough  to  cover  the  offense 
of  assaiilt  with  intent  to  commit  great  bodily  injury,  if  there  was 
no  evidence  to  justify  an  instruction  on  the  latter  offense  omission 
to  M  charge  was  not  erroneous. 

Buna;     iuoht:     ikstbqction.    Proof  that  at  the  time  of  defendant's 

4  arrest  be  stated  to  the  ofScer  that  he  was  trying  to  get  away,  when 
the  statement  was  made  in  connection  with  an  admiasion  that  he 
asBsnlted  the  prosecuting  witneaa,  justified  an  instruction  on  the 
■object  of  Aight 

Smus:     iNTOXiCATioM :     iHBTBucTioN.     Intozlcation  as  an  excuse  for 

5  eriine  has  relation  to  the  question  of  whether  by  reason  thereof 
defendant  was  incapable  of  forming  a  specific  intent.  The  question 
is  not  whether  he  was  able  to  distingnish  between  right  and  wrong. 

lame:    iktozioation  :  bcbdeh  or  pboof.    Strictly  speaking  intoxication 

6  ia  not  a  defense  to  crime,  but  is  an  exeuse  in  some  cases,  which  re- 
Uevea  the  defendant  from  punishment;  and  in  that  sense  the  bar- 
den  of  establishing  the  claim  by  a  prepondersnce  of  the  evidence  is 
upon  defendant  when  pleaded  by  him. 

■ams:    bxasonable  doubt:   inbtsuctions.    Where  defendant  asked  no 

7  instruction  as  t«  the  burden  of  proof,  in  view  of  the  evidence  of  in- 
toxication, the  usual  instruction  that  the  state  muat  prove  defend- 
ant's onlawful  intent  beyond  a  reasonable  doubt  was  sufficient. 

Appeal  from  Clarke  Diitrici  Court. — Hon.  H.  K.  Evans, 
Judge. 

Satubdat,  November  21, 1914. 

Dbfbhdant  wag  indicted,  tried,  and  convicted  of  the  crime 
of  assaolt  with  intent  to  commit  rape,  and  be  appeals. — 
Affirmed. 

0.  M.  Slaymaker,  tor  appeUant. 

George  Cosaon,  Attorney  General,  and  Wiley  8.  Rankin, 
Special  Counsel,  for  the  State. 
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Deeher,  J. — No  claim  is  mode  that  the  testimony  does  not 
support  the  verdict,  and  the  only  contentions  relate  to  a  rol- 
ing  on  tratimony  and  to  the  correctness  of  certain  instructions 
given  by  the  trial  conrt. 

I.  The  crime  is  alleged  to  have  been  oommitt«d  on  one  Gapi- 
tola  Koble  on  the  morning  of  Friday,  November  21, 1913.  The 
prosecutrix  ia  a  school  teacher,  and  it  is  claimed  that  defend- 
ant assaulted  her  on  her  way  to  school. 
'  Shortly  after  leaving  her  home  she  appeared 
at  the  residence  of  Qeorge  Baker,  and  her 
clothing  was  muddy,  and  she  was  in  an  exhausted  and  nervous 
condition.  Leaving  Baker's,  she  went  to  her  own  home,  and 
her  mother  was  permitted  to  testify,  over  defendant's  objec- 
tions, that  she  (prosecutrix)  was  very  nervous,  ate  no  dinner 
on  that'  day,  and  complained  of  a  violent  headache.  In  this 
ruling  there  was  no  error.  Prosecutrix's  condition,  both  bod- 
ily and  mentally,  shortly  after  the  alleged  assault,  was  a  ma- 
terial inquiry,  and  it  was  also  proper  to  show  the  extent 
thereof.  State  v.  McLaughlin,  44  Iowa,  82 ;  State  v.  Montgom- 
ery, 79  Iowa,  737 ;  State  v.  Steffens,  116  Iowa,  227. 

II.  An  instraetion  defining  "intent"  and  the  words 
"ravish  and  carnally  know"  is  complained  of.  If  this  stood 
alone,  it  would  be  erroneous,  in  that  it  omitted  the  element  of 
2  saub  ■  force  ■  ^ orcc  and  lack  of  consent  on  the  part  of  prose- 
iDHtructionH.  cutrix ;  but  the  instruction  shows  on  its  face 
that  it  was  not  intended  to  be  all-inclusive,  and,  taken  in  con- 
nection with  the  others,  it  was  not  erroneous.  It  was  essen- 
tial for  the  state  to  show,  in  making  out  the  offense,  that 
defendant,  in  what  he  did,  intended  to  have  sexual  inter- 
course with  the  prosecutrix.  This  the  instruction  says;  but 
it  does  not  authorize  a  conviction  on  this  fact  alone,  and  the 
one  next  following  requires  the  state  to  show  that  the  de- 
fendant must  have  intended  to  ravish  the  prosecutrix  forcibly 
and  against  her  will.  We  here  quote  from  this  latter  instruc- 
tion as  follows: 
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In  order  to  constitute  the  ofEense  charged,  the  evidence 
most  show  that  the  defendant  assaulted  the  prosecnting  wit- 
ness, not  only  with  the  intent  to  gratify  his  passions,  but  that 
he  intended  to  do  so  at  all  events,  notwithstanding  her  refusal, 
and  any  resistance  she  might  be  able  to  make  against  snch  as- 
sault. And  before  yon  can  convict  the  defendant  of  the  crime 
charged,  you  must  find  that  he  assaulted  the  said  Capitola 
Koble  as  aforesaid  with  the  intent  and  purpose  to  accomplish 
his  design  and  ravish  said  Capitola  Koble,  notwithstanding 
her  resistance,  and  was  only  prevented  from  accomplishing 
his  design  by  the  resistance  of  the  said  Capitola  Koble.  Merely 
to  solicit  sexual  intercourse,  to  propose  it,  or  even  to  go  to 
the  extent  of  committing  an  assault,  or  an  assault  and  bat- 
tery, upon  the  said  Capitola.  Koble  in  pressing  such  solicita- 
tion, would  not  be  sufficient,  unless  you  further  find  it  was 
the  desi^  and  purpose  of  the  defendant  to  have  sexual  inter- 
course with  the  said  Capitola  Koble,  notwithstanding  any 
resistance  she  might  make,  and  that  he  was  only  prevented 
from  doing  so  by  the  resistance  of  the  said  Capitola  Koble. 

This  is  a  correct  exposition  of  the  taw,  and  the  instruction 
complained  of  should  be  construed  with  reference  thereto.  So 
construed,  there  is  no  error. 

III.  The  trial  court  did  not  instmct  as  to  an  assault 
with  intent  to  commit  a  great  bodily  injury,  although  it  was 
requested  to  so  instruct.    In  this  there  was  no  error.    Con- 

cedii^,  arguendo,  that  the  indictment  is  broad 

3.  Siiun:  iDcladed  ,    ,  ,  _  i  ..i.    ^  ■■.  ■ 

onenms :  In-       enough  to  covcr  such  an  offense,  and  that  it  u 

■tructloDB.  .      ,     ,    ,  ...     .  . 

an  included  one,  still  there  was  no  error,  for 
there  is  an  entire  absence  of  testimony  to  justify  sach  a  charge. 
State  V.  King,  117  Iowa,  484 ;  State  v.  Snider,  119  Iowa,  20. 
The  trial  court  did  instruct  as  to  assault  and  battery  and 
simple  assault,  and  this,  under  the  testimony,  was  sufficient. 

IV.  The  trial  court  gave  an  instruction  as  to  defendant's 
flight,  and  its  bearing  upon  the  case.  Abstractly  the  correct- 
neas  of  the  instruction  is  conceded,  but  it  is  contended  that 

there  was  no  testimony  to  justify  such  an 

4.  SiHi:   flight:  J  J  J 

iDitniction.        instruction.    We  find  that  the  officer  who  ar- 
rested the  defendant  testified :  "When  I  arrested  him  [defend- 

VOL.  16714.— 22 
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ant],  he  said  he  was  trying  to  get  away."  This  testimony 
was  given  in  connection  with  an  admisaion  that  the  defendant 
had  assaulted  the  prosecuting  witness,  that  he  met  her  and 
threw  her  down,  and  that  she  polled  bis  hair  and  stmck  him. 
An  admission  that,  when  arrested,  he  was  in  the  act  of  ron- 
ning  away,  is  quite  as  effectual  as  independent  proof  that  he 
was  then  attempting  to  flee,  and  it  justified  the  giving  of  the 
instruction.  By  the  instruction  itself  the  court  left  it  to  the 
jury  to  say  whether  or  not  defendant  was  attempting  to  get 
away  at  the  time  of  his  arrest.  There  was  no  prejudicial  error 
here. 

Y.  An  instruction  given  by  the  eoort  with  reference  to 
defendant 's  drunken  condition  at  the  time  of  the  assault  reads 
aa  follows: 

The  defendant,  as  one  of  his  defenses,  says  that  at  the 
time  of  the  commission  of  the  alleged  crime  as  charged  in  the 
indictment  the  defendant  was  drank.    You  are  instructed  that 
if  you  find  from  the  evidence  that  the  defend- 
cBtufn':  in-°  '     ant,  at  the  time  of  the  alleged  assault,  was  in 
Btraction.  ^^^j^  ^  ^^^^  ^£  drunkcnnesB  or  intoxication 

that  he  was  incapable  of  forming  an  intent  to  ravish  the  said 
Capitola  Koble,  then  defendant  would  not  be  guilty  of  assault 
with  intent  to  commit  rape;  and  yon  will  then  determine 
whether  or  not  defendant,  by  reastm  of  drunkenness  or  intoxi- 
cation, was  incapable  of  forming  an  intent  to  conunit  one  of 
the  lesser  crimes  included  in  the  charge  and  defined  in  these 
instructions,  and  if  you  find  the  defendant  was,  at  the  time 
of  the  alleged  assault,  in  such  a  state  of  drunkenness  or  in- 
toxication as  to  render  him  incapable  of  forming  an  intent  to 
commit  assault  and  battery,  or  simply  assault^  then  you  should 
find  the  defendant  not  guilty. 

The  defendant  asked  the  following  with  reference  thereto : 

You  are  instructed  that  you  may  take  into  consideratitHi 
the  fact,  if  you  bo  find  it  to  be  a  fact,  that  the  defendant,  at 
the  time  he  made  the  assault,  if  you  find  he  made  one,  was 
intoxicated,  or  bad  been  drinking,  so  that  he  did  not  have 
possession  of  his  full  mental  or  physical  faculties;  such  testi- 
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mony  being  admissible,  and  you  are  entitled  to  consider  it,  on 
the  question  of  whether  or  not  the  defendant  had  or  could 
form  the  intent  to  commit  the  crime  charged.  One  intoxicated 
cannot,  within  the  meaning  of  the  law  as  applied  to  cases  of 
the  kind  at  bar,  have  such  intent  as  to  make  him  guilty  of  the 
crime  charged.  This,  regardless  of  how  brutal  or  uncalled- 
for  his  acta  and  conduct  might  be. 

This  latter  was  refused,  and  it  is  now  contended  that  the 
one  given  is  erroneous:  (1)  In  that  "drunkenness"  is  not  a 
defense,  bnt  inheres  in  the  charge  itself;  (2)  that  it  cast  the 
burden  on  defendant  of  proving  his  intoxication ;  and  (3)  that 
it  is  erroneona  in  requiring  the  jury  to  find  that  by  reason  of 
intoxication  defendant  was  unable  to  form  an  intent ;  whereas, 
the  t«8t,  as  appellant  contends,  is  whether  or  not  defendant 
was  so  far  under  the  influence  of  liquor  that  he  was  incapable 
of  distinguishing  the  right  or  wrong  of  what  he  did.  That 
the  last  point  made  against  the  instructitm  is  without  merit  is 
squarely  held  in  State  v.  Donovan,  61  Iowa,  369.  The  instruc- 
tion does  not  in  terms  refer  to  the  burden  of  proof,  but  simply 
undertakes  to  explain  what  degree  of  intoxication  would  ex- 
culpate the  defendant,  and  this  degree  wsa,  as  we  have  already 
said,  correct.  In  other  instructions  the  court  placed  the  bur- 
den upon  the  state  of  proving  defendant's  intent  to  commit 
the  offense  by  the  evidence  beyond  all  reasonable  doubt. 

It  is  true,  as  defendant  contends,  that,  strictly  speaking, 
drunkenness  is  not  a  defense,  although  such  a  phrase  is  in 
common  use.  Properly  speaking,  it  is  in  some  eases  an  excuse, 
which  relieves  the  defendant  from  punish- 
catioii':_bard^  mcnt.  In  other  words,  it  tends  to  rebut  the 
case  made  by  the  state ;  bnt  it  is  not,  strictly 
speaking,  defensive,  save  aa  insanity  or  alibi  are  defensive. 
In  that  sense  the  burden  is  upon  defendant  to  establish  the 
claim  by  a  preponderance  of  the  testimony.  State  v.  Reed,  62 
Iowa,  40 ;  State  v.  Eamilton,  57  Iowa,  598 ;  State  v.  Bruce,  48 
Iowa,  530 ;  State  v.  Welter,  32  Iowa,  49 ;  State  v.  Mewherter, 
46  Iowa,  88 ;  State  v.  Trout,  74  Iowa,  545 ;  State  v.  Robhina, 
109  Iowa,  650. 


6.  Baud-. 
ol  proot 
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Upou  such  an  iasne  tendered  by  the  defendant  the  harden 
is  apoQ  him  to  eatabliah  the  excuse.  State  v.  Sparegrove,  134 
Iowa,  599;  State  v.  Yates,  132  Iowa,  475;  State  v.  Famau,  118 
Iowa,  501. 

Defendant  asked  no  instruetioD  as  to  the  bnrden  on  the 
whole  case,  in  view  of  the  testimony  lb  to  drunfaeimess;  bnt 
the  trial  court  gave  the  usual  one  on  reasonable  doubt,  as 
heretofore  suggeai«d,  and  told  the  jury  that 
'  ■H«"(ibabff*'  the  state  must  prove  defendant's  onlawful 
intent  beyond  a  reasonable  doubt.  There  was 
no  error  in  the  instruction  given. 

VI.  The  instruction  as  to  reasonable  doubt  is  challenged. 
It  conforms  to  the  rules  announced  in  State  v.  Ostrander,  18 
Iowa,  459,  and  State  v.  Phillips,  118  Iowa,  660,  675,  and  there 
was  no  error. 

Findii^  no  error,  the  judgment  must  be,  and  it  is — 
Affirmed. 

Ladd,  C.  J.,  and  Qatnob  and  WrraBow,  JJ.,  concur. 


lazzm  Cbaio,  Appellee,  t.  Estate  of  Edwabd  Craiq,  Deceased ; 
Fbakk  0.  Cbaio  and  Maud  Stone,  Appellants. 

Appeal:  abocubnt:  motion  to  stbikk.    An  argoinBiit  on  appeal  will 

1  not  OTdinarily  be  atrieken  because  Sled  out  of  order,  provided  It  is 
filed  in  time. 

Estates  of  decedenta:       ci-uks:      hottci:     vxuy:     beliet.    Where 

2  an  KdminiHtratrii  having  a  claim  against  the  estate  employed  eoun- 
eel  to  look  after  it  and  he  prepared  the  claim  which  was  verified,  bnt 
by  overflight  n^lected  to  flle  the  same  for  nearly  a  year,  when  the 
aame  traa  filed  but  no  notice  served  on  the  special  administrator 
within  the  statutory  time,  and  open  discovery  of  the  oversight  tbe 
administratrix  employed  other  connsel  and  the  heirs  appeared  and 
contested  the  claim,  the  eqnitable  eirenmstancee  were  saffieient  to 
justify  tbe  delay  in  giving  the  notice  and  to  authorise  a  bearing 
npon  the  merits  of  the  claim. 
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Cmiu:  cuiiHS:  noticb:  umitations.  An  objeetion  to  the  olloirBnce 
3  of  &  claim  againflt  an  estate,  on  the  KTound  that  it  was  barred  and 
UD  statutorf  notice  of  the  same  waa  given,  must  be  afflimativel; 
ehown  bj  the  party  making  the  objection;  and  proof  aimply  that 
notice  of  s  claim  was  given  by  publication  without  showing  an  order 
for  pnblieatiou  was  not  sufficient  to  eet  the  statute  of  limitations  in 


me:  claius:  pleadino:  pboof;  tabukce.  The  tart  that  one 
having  a  claim  Hgainnt  an  estate  was  variously  described  aa  Liuie, 
Elizabeth  and  Mrs.  Craig,  or  that  a  middle  name  was  sometimea 
UMd  and  sometimes  omitted,  did  not  crwte  a  variance  between  the 
pleadings  and  proof,  especially  where  the  witneea  Dsed  the  names 
■ynonyniouBly. 

me.  It  is  not  necessary  that  a  claim  against  an  estate  shall  be  stated 
with  the  same  fuUness  and  particularity  as  a  petition  in  an  ordinary 
case;  nor  is  the  same  conformity  of  proof  to  the  allegations  of  the 
claim  required  as  in  ordiif&ry  aetioDB. 


dm:  cuiiMB;  ETiDBNoi:  sninciENCT  or  raoor.  Proof  of  money 
had  and  received  by  decedent  for  the  use  and  benefit  of  claimant 
wUl  support  a  claim  against  the  estate  for  money  loaned ;  and  when 
thns  established  it  is  not  incumbent  upon  claimant  to  prove  non- 
payment, and  the  burden  of  showing  payment  rests  upon  the  parties 
reeiating  the  claim.  Evidence  held  sufficient  to  establish  the  claim 
of  the  wife  against  her  husband's  estate  for  money  belonging  to 
her  and  collected  by  him. 

Me.  One  asserting  a  claim  against  an  estate  need  not  prove  that  the 
indebtedness  arose  on  the  exact  date  alleged,  but  may  lelj  on  a  dif- 
ferent time. 


Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howill, 
Judge. 

Satubdat,  Novbuber  21,  1914, 

Pbocebdinos  to  establish  a  claim  against  the  estate  of 
Edward  Craig,  deceased.  On  the  theory  that  the  claim  was 
not  filed  in  time,  claimant  pleaded  equitable  circumstances 
excusing  the  delay,  and  upon  trial  to  the  court  these  circom- 
stancea  were  held  sufficient.    A  jury  was  then  called  to  pass 
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upon  the  claim,  and  at  the  conclusion  of  the  teatimouy  the  trial 
court  directed  a  verdict  for  the  claimant,  and  the  objecting 
heirs  appeal. — Affirmed. 

Milton  Remley,  for  appellants. 

John  J.  Ney,  for  appellee. 

Dbbhsr,  J. — There  is  much  dispute  between  counsel  over 
the  record,  which,  according  to  the  certified  transcript,  is 
plain  and  could  easily  have  been  abstracted.  But  the  record 
is  such  that  we  have  been  compelled  to  resort  to  these  tran- 
scripts for  the  facta.  Appellee 's  counsel  say  in  argument  there 
are  no  transcripts;  but  we  find  two  which  bear  the  proper  fil- 
ing marks  and  have  come  to  us  with  the  other  papers,  and 
we  must  asBuiue  they  are  properly  before  us.  Many  motions 
are  also  filed  in  the  case;  among  them  a  motion  to  dismiss 
the  appeal  because  of  insufiSciency  of  the  notice. 

It  is  manifestly  sufficient  to  present  some  of  the  matters 
complained  of,  and  the  appeal  should  not  he  dismissed. 

Another  is  a  motion  to  strike  appellants'  argument  be- 
cause filed  out  of  time.  It  is  claimed  that  appellee  had  the 
burden  and  that  he  was  entitled  to  open  and  close  the  argu- 
ment. We  do  not,  as  a  rule,  strike  an  argu- 
meot :  motion  ment  bccausc  not  filed  in  regular  order, 
provided  it  be  filed  in  time.  The  case  haa  been 
thoroughly  argued  on  both  sides,  and  no  prejudice  has  resulted 
to  appellee,  even  if  it  be  conceded  that  he  was  entitled  to  open 
and  close.    This  motion  to  strike  will  also  be  overruled. 

The  case  is  complicated  by  various  claimed  errors  made 
by  the  trial  court  prejudicial  to  appellee ;  but  appellee  has  not 
appealed.  Again  the  point  is  made  that  the  trial  court  neg- 
lected to  rule  upon  certain  motions,  etc.,  made  by  appellee; 
but  appellee  did  not  appeal  from  these  matters. 

As  we  understand  the  case,  it  is  as  follows :  Edward  Craig 
died  intestate,  the  latter  part  of  November  of  the  year  1910, 


Nov.  1914]  CsAifl  V.  Ceaiq  Estate.  343 

leaving  Lizzie  or  Elizabeth  Craig  his  widow,  and  Frank  0. 
Craig  and  Maud  Stone,  his  children  and  only  heirs  surviving. 
The  widow  was  appointed  administratrix,  and  gave  notice  of 
her  appointment  December  3,  1910.  On  the  25th  day  of  Feb- 
ruary, 1911,  she  made  out,  subscribed,  and  verified  a  claim  in 
the  name  of  Lizzie  Sununerhays  Craig  against  the  estate,  which 
claim,  omitting  the  verification,  is  as  follows : 

Lizzie  Sommerhay^  Craig  v.  Lizae  Craig,  Administratrix  of 

the  Estate  of  Edward  Craig,  Deceased. 

Claim. 

The  said  Lizzie  Snmmerhays  Craig  claims  of  the  aaid 

Lizzie  Craig  as  administratrix  of  aaid  estate  the  sum  of  eleven 

hondred  and  eighty  dollars,  as  per  the  following  statement : 

Mdi.  2, 1908.     To  money  loaned  decedent $1,000.00 

Int.  on  same  at  6  per  cent,  for  3  years 

to  Mch.  1, 1911 180.00 


$1,180.00 


By  reason  of  circumstances  presently  to  be  related,  this 
claim  was  not  filed  until  November  3, 1911.  On  April  5tb  the 
court  appointed  one  Cash  as  "special  administrator  to  investi- 
gate and  report  upon  the  claim."  On  December  5,  1912,  this 
administrator  made  and  filed  his  report  allowing  the  claim  to 
the  amount  of  $1,223.75.  On  December  17th,  of  the  same  year, 
Frank  Craig  and  Maud  Stone  filed  the  following  resistance  to 
the  claim: 

Comes  now  Maud  Stone  and  Prank  0.  Craig,  sole  heirs 
of  Ed.  Craig,  deceased,  and  deny  th&t  the  said  claim  is  just 
and  right  against  the  said  estate;  deny  that  she  loaned  any 
money  to  the  said  Ed.  Craig,  deceased,  as  stated  in  said  claim. 
They  further  deny  that  said  estate  owes  to  the  said  claimant 
any  sum  whatsoever. 

They,  therefore,  asb  that  she  be  required  to  prove  her 
claim  as  any  other  claim  against  the  said  estate. 

And  on  the  same  day  they  filed  objections  to  the  report  of 
the  special  administrator.    On  the  next  day  the  claimant  filed 
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a  motion  to  strike  the  above  objections  from  the  files,  upon  the 
following  grounds : 

(1)  The  said  alleged  heirs  are  not  parties  to  this  ease  or 
suit. 

(2)  The  said  alleged  heirs  are  not  the  representatives 
of  the  deceased. 

(3)  The  said  alleged  heirs  have  no  legal  title  or  power  to 
defend,  call  a  jury,  or  otherwise  conduct  a  litigation. 

(4)  The  claim  is  allowed  by  the  special  administrator  and 
he  is  the  sole  representative  of  the  deceased,  in  this  matter; 
and  bis  report  stands  as  conclusive  until  impeached. 

No  mlings  seem  to  have  been  made  on  any  of  these  mo- 
tions, and  so  the  case  rested  until  the  regular  February  term 
of  court,  when  the  matter  came  on  for  hearing,  the  claimant 
in  the  meantime  and  on  February  5,  1913,  having  filed  an 
amendment  to  her  claim,  pleading  equitable  circumstances  ex- 
cusing her  failure  to  file  the  claim  within  six  months,  and  for 
not  pressing  it  to  a  hearing,  giving  notice,  or  proving  the  same. 
The  heir  demurred  to  this  amendment  on  the  ground  that  the 
cirenmstances  pleaded  did  not  excuse  the  delay.  This  de- 
murrer was  overruled,  and  the  heirs  excepted. 

On  the  19th  day  of  April,  1913,  the  matter  came  on  for 
hearing  before  the  court  on  the  amendment  to  the  claim  set- 
ting forth  the  equitable  circumstances,  and,  after  hearii^  all 
the  testimony,  the  court  found  that  these  equitable  circum- 
stances were  sufficient  to  excuse  any  delay  on  the  part  of  the 
claimant,  in  filing,  giving  notice  of,  and  proving  up  her  claim. 
The  case  was  then  assigned  for  trial,  and,  when  reached  for 
that  purpose,  on  the  demand  of  the  heirs  a  jury  was  called 
and  testimony  heard  upon  the  claim  itself,  and  at  the  conclu- 
sion thereof  the  trial  court  directed  a  verdict  for  the  claimant, 
and  the  claim  with  interest  at  6  per  cent,  from  March  2, 1908, 
was  established  and  allowed  against  the  estate. 

The  appeal  of  the  heirs  is  &om  the  judgment  and  order 
establishing  the  claim,  "and  from  all  orders  made  in  the 
matter  of  such  claim."    As  already  stated,  the  claimant  did 
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DOt  appeal,  although  her  coonsel  have  argued  the  case  as  if  she 
did.  Perhaps  this  ia  legitimate  if  it  should  appear  from  the 
whole  record  that  no  other  order  could  be  made  except  to  allow 
the  claim. 

In  the  view  we  take  of  the  ease  it  ia  not  necessary  to 
decide  this  proposition,  and  we  shall  direct  our  attention  to 
the  two  main  questions  presented  hy  the  appeal.  It  might  also 
be  suggested  in  this  connection  that  Lizzie  Craig  objected  to 
the  trial  by  a  jury,  and  upon  this  motion  the  trial  court  made 
the  following  order : 

It  appearing  to  the  court  the  report  of  the  special  admin- 
istrator has  not  been  approved  by  the  court  and  that  the 
heirs  of  Edward  Craig,  deceased,  are  objecting  to  the  allow- 
ance of  the  claim  of  Lizzie  Craig,  the  court  holds  that  the  jary 
will  be  impanelled  and  the  matter  tried  and  determined  and 
the  objections  will  be  overruled  and  exceptions  noted.  Excep- 
tion saved. 

It  will  he  observed  that  the  proceedings  were  about  as 
complicated  as  they  could  well  be;  but,  as  we  understand  it, 
'  the  only  questions  now  arising  relate  to  whether  or  not  claim- 
ant sufficiently  excused  her  delay  in  filing,  proving,  giving 
notice,  etc.,  of  her  claim  against  the  estate,  and  as  to  whether 
or  not  under  the  record  a  verdict  should  have  been  directed  in 
her  favor. 

It  appears  that  the  law  firm  of  Ranck  &  Bradley  (Bradley 
doing  the  work)  represented  the  estate  or  the  administratrix; 
and  that  the  administratrix  spoke  to  him  (Bradley)  about  her 
claim ;  and  that  he,  not  knowing  of  any  con- 
-.-  nrtice:  ^t>  undertook  to  handle  the  matter  for  her. 
dei&r :  reUet.  -g^  made  a  preliminary  investigation  and  ad- 
vised her  to  file  a  claim.  He  then  drew  up  the  claim,  which 
we  have  heretofore  set  out,  and  it  was  verified  by  claimant  as 
stated.  He  expected  to  file  it  immediately,  and  fully  supposed 
he  had  done  so,  and  several  times  reported  to  claimant  that  it 
had  been  filed.  He  did  not  discover  anything  to  the  contrary 
until  after  the  dissolution  of  his  firm  some  time  in  June,  1911; 


346  Cbajq  t.  Cbaiq  Estate.  [167  Iowa 

when,  in  looking  over  various  papers  relating  to  other  matten, 
lie  discovered  that  the  claim  had  not  been  filed.  Claimant 
fully  supposed  it  had  been  filed  and  knew  nothing  to  the  con- 
trary until  about  the  time  it  was  filed.  When  this  discovery 
was  made,  the  attorney  then  immediately  filed  the  claim,  and, 
having  learned  shortly  afterward  that  there  was  to  be  a  con- 
test, he  advised  claimant  to  employ  another  attorney. 

Before  the  matter  was  turned  over  to  another  attorney, 
Bradley  had  the  claim  docketed,  and  the  "apecial  administra- 
tor" was  appointed  as  heretofore  stated.  Bat  no  notice  was 
given  of  the  filing  of  the  claim  for  two  reasons :  First,  because 
the  regular  administratrix  was  also  claimant;  and,  second,  be- 
cause about  the  time  of  the  change  of  counsel  the  heirs  ap- 
peared and  objected  to  the  claim,  and  to  the  report  of  the 
special  administrator. 

Section  3349  of  the  Code  provides: 

All  claims  of  the  fourth  of  the  above  classes,  not  filed  and 
allowed,  or,  if  filed  and  notice  thereof,  as  hereinbefore  pro- 
vided, b  not  served  within  twelve  months  from  the  giving  of 
the  notice  aforesaid,  will  be  barred,  except  as  to  actions  against' 
decedent  pending  in  the  district  or  Supreme  Court  at  the  time  ' 
of  his  death,  or  unless  peculiar  circumstances  entitle  the 
^aimant  to  equitable  relief. 

It  will  be  observed  that  this  claim  was  filed  within  twelve 
months,  but  no  notice  was  ever  given  of  its  filing. 

Sections  3338  and  3340,  before  their  recent  amendment  by 
the  35th  Q.  A.,  chapter  277,  read  as  follows : 

Sec.  3338.  Claims  against  the  estate  shall  be  clearly 
stated,  and,  if  founded  upon  a  written  instrument,  the  same 
or  a  copy  thereof  and  of  all  indorsements  thereon  shall  be 
attached  as  a  part  of  the  statement,  and  if  upon  account,  jm 
itemized  copy  shall  be  attached,  showing  the  balance ;  which 
statement  must  be  sworn  to  and  filed  with  the  clerk  of  the 
district  court,  and  ten  days'  notice  of  the  hearing  thereof — 
which  shall  be  at  some  regular  term  of  the  court — accompanied 
by  a  copy  of  the  claim,  shall  be  served  on  one  of  the  executors 
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or  administrators  in  the  manner  required  for  commencing 
ordinary  actions,  unless  the  same  has  been  approved  by  the 
executor  or  administrator,  in  which  case  it  may  be  allowed  by 
the  clerk,  without  notice,  and  so  entered  upon  the  probate 
calendar. 

Sec.  3340.  All  claims  filed,  and  not  expressly  admitted 
in  writing  signed  by  the  executor  or  administrator,  with  the 
approbation  of  the  court,  shall  be  considered  as  denied,  with- 
out any  pleading  on  behalf  of  the  estate,  but  special  defenses 
must  be  pleaded.    .    .    . 

Section  3346  reads  as  follows : 

If  either  of  the  executors  or  administrators  is  interested 
in  favor  of  a  claim  against  the  estate,  he  shall  not  serve  in 
any  manner  connected  therewith,  and  if  all  are  thus  inter- 
ested, the  court  shall  appoint  some  competent  person  a  tempo- 
rary executor  or  administrator  iu  relation  to  such  claims. 

Without  deciding  that  notice  is  required  where  the  admin- 
istrator himself  holds  the  claim,  and  a  temporary  administra- 
tor is  appointed,  who  acts  without  notice  and  approves  t^e 
claim,  it  is  sufficient  to  say,  for  the  purposes  of  this  case,  that 
as  the  estate  has  not  been  fully  settled,  and  the  administratrix 
still  has  money  and  property  in  her  hands,  beloi^ing  to  the 
estate,  we  think  the  trial  court  did  not  err  in  holding  the  equi- 
table circumstances  Bof&cient  to  justify  any  delay  in  the  giving 
of  the  notice,  if  one  was  required ;  and  sufficient  to  justify  a 
healing  upon  the  merits  of  the  claim.  Manatt  v.  Iteynolds,lH 
Iowa,  688;  Wilcox  v.  Jackson,  57  Iowa,  278;  McDermott  v. 
McDermott,  138  Iowa,  351 ;  Brewster  v.  Kendrick,  17  Iowa, 
479 ;  McCormack  v.  Cook,  11  Iowa,  267 ;  Johnston  v.  Johnston, 
36  Iowa,  608;  Lanmt-  v.  8ooy,  79  Iowa,  593;  Sankey  v.  Cook, 
82  Iowa,  125 ;  Wickkam  v.  BuU,  102  Iowa,  469 ;  Henry  v.  Day, 
114  Iowa,  454 ;  Pettus  v.  Farrell,  59  Iowa,  296.  Of  course, 
'-'negligence  can  never  form  a  passport  to  the  relief  contem- 
plated by  the  statute,"  but  misplacement  of  papers  and  for- 
getfnlness  of  an  attorney  or  agent  have  been  held  not  to 
constitute  negligence.    Manatt  v.  Beynotds,  supra.    See,  also. 
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Barto  V.  Electric  Co.,  119  Iowa,  179 ;  Klepfer  v.  Keokuk,  126 
Iowa,  592. 

Under  a  previous  deeiaion  of  this  court,  appellanta  must 

fail  in  any  event  on  this  proposition,  for  their  contention  tliat 

the  claim  was  not  filed  in  time  and  no  proper  notice  given  is 

an  afBnuative  defense,  to  be  proved  by  them, 

^'  aodce':'iMu.   &Qd  it^  nowhere  appears  in  this  record  that 

''*"'  the  court  or  the  clerk  ordered  notice  of  the 

administratrix's   appointment   to   be    given   by   publication. 

Without  this  order,  service  by  publication,  even  if  made,  was 

of  no  validity  and  until  proper  notice  of  appointment  is  given 

the  statute  as  to  the  time  of  filing  of  claims  does  not  begin  to 

run.    From  the  fact  of  publication  no  implication  arises  that 

an  order  was  made.    McConaughy  v.  WUsey,  115  Iowa,  589. 

II.  As  to  the  merits  of  the  claim: 

Suggestion  is  made  that  there  was  a  fatal  variance  be- 
tween the  pleadings  and  the  proofs  with  reference  to  the 
identity  of  the  claimant.    Her  name  appears  in  the  record 
4    841W-  ciabiw    ^    "Lizzie    Craig,"    "Lizae    Summerhays 
plSift*'  Craig,"  "Elizabeth  Craig,"  "Elizabeth  Sum- 

TBriance.  merhays  Craig,"  "Mrs.  Craig,"  and  perhaps 

"Mrs.  Edward  Craig"  or  "Mrs.  Ed.  Cra^."  It  is  well 
known  that  "Lizzie"  is  the  eqnivalent  of  "Elizabeth"  (WU- 
ton  V.  Turner,  81  111.  402) ;  and  that  the  middle  name  or  ini- 
tial may  be  and  frequently  is  disregarded  {State  v.  WH- 
tiams,  20  Iowa,  98;  Hendershott  v.  Thompson,  Morris,  186; 
State  V.  Loser,  132  Iowa,  419).  The  designation  of  "Mrs. 
Craig"  ia  the  equivalent  of  "Mrs.  Ed.  Craig"  or  "Mrs.  Ed- 
ward Craig, ' '  especially  where  a  witness  uses  the  terms  synony- 
mously. Thomas  v.  Desney,  57  Iowa,  58.  There  is  no  variance. 
The  proofs  show  without  question  that  claimant  was  a  Sommer- 
hays,  before  her  marriage ;  that  she  was  the  wife  of  Edward 
Craig,  and  went  by  the  name  of  Mrs.  Ed.  or  Mrs.  Edward 
Craig,  and  was  so  designated  after  as  well  as  before  his  death. 
Again,  it  is  said  that  the  claim  is  for  money  loaned  Qpon 
an  express  promise  and  agreement  to  return  the  same,  and 
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that  it  cannot  be  established  by  proof  of  an  implied  promise. 
Like  all  claims,  this  was  concbed  in  the  most 
*"'.  general  terms,  and  was  sufficient  under  the 

statute.  Code,  section  3338,  supra.  It  is  not  necessary  that 
the  claim  be  stated  with  the  same  fullness  and  particiilarity 
as  a  petition  in  an  ordinary  case.  Harrison  v.  Harrison,  124 
Iowa,  528.  The  same  conformity  of  proof  to  the  allegations 
of  the  claim  is  not  required  as  in  an  ordinary  action.  See 
Harrison's  case,  supra. 

Now  the  claim  as  filed  does  not  plead  an  express  promise, 
and  it  manifestly  was  not  founded  on  a  written  instrument, 
for  none  was  attached.  Proof  of  money  had  and  received  by 
„    „  ,  ,         deceased  for  claimant's  use  and  benefit  will 

fldra^rot*^'     ^PP*"^  ^^^  claim  as  filed.    And  if  tbe  claim 
p'""'-  be  established  in  this  manner,  it  was  not  in- ' 

cumbent  on  claimant  to  prove  nonpayment.  One  of  our  stat- 
utes throws  this  burden  upon  the  parties  resisting  tbe  claim. 

Going  now  to  the  record,  we  find  that  one  Brown  applied 
to  £d.  Craig,  the  husband  of  claimant,  for  a  loan  of  $6,000. 
This  was  promised,  but  as  Craig  was  then  building  a  house 
which  cost  more  than  be  expected,  or  for  other  reasons,  he 
became  short  of  money  and  told  Brown  that  he  could  not  fur- 
nish more  than  $5,000,  but  that  bis  wife,  the  claimant,  had  a 
thousand  dollars  which  he  (Brown)  could  get.  Brown  said 
in  effect  that  he  did  not  care  who  the  money  came  from,  and 
so  it  was  arranged  that  Brown  should  get  the  $6,000,  giving  a 
mortgage  upon  real  estate  to  secure  $5,000  and  executing  a 
note  to  Elizabeth  Craig  for  $1,000  which  was  unsecured;  but 
the  note  was  signed  by  both  Brown  and  his  wife.  These  notes 
were  executed  on  or  about  March  2, 1908,  and  Brown  received 
two  cheeks  for  the  amount  of  the  notes.  As  we  understand  it, 
Mrs.  Craig  was  present  when  this  transaction  was  completed, 
but  it  does  not  appear  that  tbe  $1,000  note  was  ever  delivered 
to  her,  althoQgh  she  was  the  payee  named  therein.  Thereafter, 
and  on  or  about  March  1,  1909,  Brown  made  a  checfa  to  Mrs. 
Ed.  Craig  for  $60,  in  payment  of  tiie  interest  for  one  year. 
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Thu  check  was  delivered  to  £d.  Craig,  at  the  home  of  Craig 
and  in  Mrs.  Craig's  presence.  Ed.  Craig  indorsed  the  same 
in  his  own  handwritii^,  in  the  name  of  his  wife,  and  there 
ifi  no  direct  testimony  that  tlie  wife  ever  got  the  money.  The 
bank  paid  the  check  to  Craig  on  his  indorsement  in  his  wife's 
name  because  the  wife  was  sick,  and  it  was  willing  to  chanee 
the  indorsement.  On  March  1,  1910,  Brown  gave  Ed.  Craig 
a  cheek  for  $1,050  payable  on  its  face  to  Elizabeth  Craig,  and 
received  back  the  $1,000  note  which  Craig  then  produced. 
Craig  indorsed  the  check  in  the  name  of  his  wife,  and  also 
indorsed  his  own  name  upon  it,  and  the  bank  paid  the  amount 
thereof  to  Craig  under  the  following  circumstances  testified  to 
by  the  bank  cashier : 

Q.  Now  what  conversation,  if  any,  did  you  have  with 
Edward  Craig  about  his  indorsing  his  wife's  namet  A.  I 
objected  to  paying  the  check  on  his  indorsement,  and  he  said 
his  wife  wasn't  able  to  come  up  and  attend  to  the  matter, 
and  he  said  something  about  being  all  in  the  family,  remarked 
something  of  that  kind,  and  she  wanted  him  to  attend  to  the 
business  for  her.    Therefore  I  paid  the  check. 

Q.  How  did  you  pay  itt  Did  you  deal  out  the  cash  or 
give  credit,  or  whatt    A.  Cave  credit. 

Q.  To  whom  did  you  give  credit!  A.  I  gave  Edward 
Craig's  account  with  the  interest  $50,  and  I  gave  Edward 
Craig  a  certificate  of  deposit  bearing  interest  for  six  months 
tor  $1,000  and  delivered  the  same  to  him. 

Claimant  was  not  permitted  to  testify  that  she  never  re- 
ceived this  money  from  her  husband,  and,  under  the  statute 
hitherto  referred  to,  she  was  not  required  to  prove  nonpay- 
ment. There  was  testimony,  however,  to  the  effect  that  claim- 
ant did  not  attend  to  her  own  business,  the  effect  of  it  being 
that  her  husband  attended  to  it  for  her. 

This  is  the  substance  of  the  testimony  for  the  claimant, 
and  the  only  evidence  introduced  for  the  heirs  was  an  attempt 
to  show  that  claimant  did  not  have  the  $1,000  to  loan  at  the 
time  she  claims  to  have  furnished  the  money.  But  this  testi- 
mony was  very  vague,  and  did  not,  as  we  view  it,  justify  a 
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1  of  that  issue  to  the  jury.  Indeed,  she  might  have 
a  claim  against  her  husband's  estate  for  the  amount  of  money 
collected  and  retained  by  him  without  showing  that  she  had 
that  amoont  of  funds  when  the  loan  was  made.  It  is  doubtless 
true  that  tbia  testimony  was  not  sufficient  to  show  a  loan  di- 
rectly to  her  husband  at  the  time  the  note  was  made  to  her  by 
the  Browns,  but  it  does  show  that  she  was  the  party  to  whom 
Brown  agreed  to  pay  the  money ;  that  he  (Brown)  carried  out 
the  agreement  and  made  the  payments  to  her  by  giving  her 
checks  in  her  own  name ;  and  that  her  husband  collected  them 
and  personally  received  at  least  the  $1,050  in  March  of  the 
year  1910.  And  it  also  appears  that  deceased  got  the  money 
on  the  (60  check  made  payable  to  his  wife. 

The  testimony  would  not  justify  a  finding  that  the  wife 
made  the  loan  originally  to  her  husband.  The  loan  was  made 
to  Brown,  and  he  and  his  wife  signed  a  note  for  the  $1,000 
made  payable  to  Elizabeth  Craig.  All  the  checks  for  interest 
and  principal  on  the  note  were  made  payable  to  Elizabeth 
Oraig,  and  her  husband,  either  with  or  without  authority  from 
her,  either  express  or  implied,  indorsed  the  same  in  her  name, 
and  one  of  the  checks  he  also  indorsed  himself.  He  received 
the  full  amount  of  the  checks,  and,  so  far  as  shown,  never 
accounted  to  claimant  for  the  amount  thereof.  No  matter 
whether  be  indorsed  with  or  without  authority,  he  presump- 
tively held  the  money  for  his  wife's  benefit,  and,  if  the  act 
of  indorsement  was  tortiously  done,  the  wife  could  elect  to 
waive  the  tort  and  sue  him  on  an  implied  promise  to  return 
the  money.  Having  the  right  to  waive  the  tort,  she  could 
treat  the  matter  as  she  did,  as  a  loan  to  him  arising  by  impli- 
cation from  the  facts  before  recited. 

Under  our  system  of  pleading,  especially  as  it  relates  to 
claims  against  estates,  it  was  proper  for  claimant  to  treat  this 
receipt  of  the  money  by  the  husband  as  a  loan  to  him.  But 
there  was  no  loan,  of  course,  under  this  theory,  until  he  re- 
ceived the  money ;  and  interest  f^ionld  be  computed  upon  the 
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amounts  received  from  the  time  of  their  receipt  down  to  the 
time  the  verdict  was  directed. 

Appellants  contend  that  in  any  event  the  case  should 
have  gone  to  the  jury  to  determine  whether  or  not  claimant 
ever  made  the  loan,  and  they  also  insist,  with  much  emphasis, 
that  claimant  did  not  make  out  a  case  showing  money  loaned 
in  March  of  the  year  1908.  The  latter  contention  is  sound. 
But  in  our  opinion  the  testimony  adduced  by  claimant,  upon 
all  the  issues  presented,  made  out  a  prima  facie  case  requiring 
a  verdict  in  her  favor  in  the  absence  of  any  testimony  for  the 
■  heirs  as  to  payment,  or  that  the  money  which  the  husband  re- 
ceived did  not  belong  to  the  plaintiff.  All  the  papers  in  the 
transaction  show  that  the  money  vfhB  treated  as  belonging  to 
the  plaintiff,  and  was  so  received  by  the  deceased.  The  testi- 
mony adduced  to  show  that  he,  and  not  she,  had  the  money 
which  was  loaned,  does  not,  in  our  opinion,  meet  the  prima 
facie  case  made  for  claimant. 

Claimant  was  not  required  to  prove  that  the  money  was 
loaned  to  or  received  by  her  husband  on  the  date  stated  in 
the  claim.  Time  was  not  material,  and  claimant  was  not  re- 
quired to  prove  it  as  alleged.  She  may  rely 
upon  proof  as  to  some  other  time  or  times. 
Code,  section  3613. 

The  trial  court  figured  the  loan  as  made  March  2, 190S,  as 
alleged,  and  allowed  interest  on  the  $1,000  at  6  per  cent,  down 
to  the  time  the  verdict  was  directed,  amounting  in  all  to  $1,31 0. 
As  we  view  it,  the  case  should  be  treated  as  if  deceased  received 
the  $60  and  the  $1,050  as  of  the  dates  the  money  was  received 
by  him,  and  interest  figured  on  these  amounts  from  the  time  of 
their  receipt  down  to  the  day  the  verdict  was  returned.  There 
is  bat  little  difference  in  these  figures,  and  that  difference  is  in 
favor  of  the  appellants  or  the  heirs,  and  claimant  has  no  cause 
for  complaint. 

The  result  is  that  the  orders  must  be,  and  they  are,  each 
and  all — Affirmed. 

Ladd,  C.  J.,  and  Gatnob  and  Withbow,  JJ.,  concurring. 
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Thb  Statb  op  Iowa,  Appellee,  v.  Antootb  PraaNOT,  Appellant. 

(Mmlnal  !»▼:    icubiieb:    instructions:    BELr-DKFiHSt    On  this  prosA- 

1  entiOD  tor  mardw  the  uutmetioiu  npon  the  subject  of  eeU-da(enM, 
whou  eouotmed  together,  are  held  not  prejudicial;  as  shifUng  the 
burden  of  proof  on  that  iaaae  to  the  defendant. 

Sama;    UDBSSt:    subkisstom  or  issuxs.    Where  defffiidsnt  on  a  proM- 

2  cntion  for  morder  in  the  fint  d^ree  had  time  for  reflection  after  a 
prior  aaaanlt  and  a  continnous  altercation,  and  upon  decedent's  re- 
turn to  the  place  where  defendant  was  standing,  threatening  him 
with  injnrj,  defendant  struck  the  fatal  blow,  and  npon  the  trial 
{desded  Mlf-defense,  the  court  was  justifled  in  submitting  the  quee- 
tiona  of  murder  in  the  first  and  second  degrees. 

Bum:     FLioht:     Ktidkncb.     The  Sight  of  a  person  is  no  more  than  a 

3  confesoion  of  his  guilt,  and  is  not  admissible  as  substantive  evidence 
in  favor  of  another  charged  with  the  same  offense. 

Same:    afpul:    objectionb  not  cbos)  below.    A  part;  can  not  urge 

4  on  appeal  questions  not  raised  in  the  trial  court.  Thus  when  de- 
fendant accused  of  murder  made  no- objection  to  the  instructions  in 
the  trial  court  because  not  submitting  the  different  degrees  of  as- 
BBult,  and  failed  to  ruse  the  question  in  a  motion  for  a  new  trial 
he  could  not  urge  the  point  on  appeal. 

Same:    subuission  or  issmts:    rBSJunicx    Where  there  was  evidence 

5  that  decedent  was  injured  before  the  injur;  inflicted  by  the  de- 
fendant, and  the  court  instructed  that  to  justify  conviction  the  jury 
must  find  beyond  a  reasonable  doubt  that  decedent  came  to  his  death 
as  the  result  of  the  injury  inflicted  by  defendant,  as  charged  in  the 
indictment,  no  prejudice  to  him  resulted  because  of  omission  to 
submit  the  included  offense  of  assault. 

Appeal  from  Monroe  District  Court. — ^Hon,  FrakcIS  M. 
HuNTsat,  Judge. 

Saturday,  Novembbb  21,  1914. 

Dkb-endant  v/as  indicted  for  the  crime  of  mnrder  in  the 
flnt  d^ree.    Upon  trial  to  a  juiy  he  was  convicted  of  man- 
Blaagbtsr,  and  be  appeals. — Affirmed. 
Vol.  187  lA.— 23 
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Mabry  &  Htckenlooper,  for  appellant. 

George  Cosson,  Attorney  General,  W.  S.  Rankin,  Special 
CoonBel,  D.  W.  Bates  and  If.  E.  Kendall,  for  the  state. 

Dbeueb,  J. — Defendant  waa  accused  of  the  murder  of  one 
Tony  Taki.  Both  deceased  and  defendant  are  Austrians,  and 
were  engaged  in  coal  mining.  On  a  Saturday  night  in  the  lat- 
ter part  of  April,  1913,  they  met  with  fifty  or  sixty  other  peo- 
ple of  their  own  race,  at  the  home  of  Tony  Tomsic,  which  we 
understand  is  in  the  town  known  as  Buxton,  to  have  a  social 
dance,  according  to  a  common  custom  among  these  people.  Re- 
freshments were  served  during  the  evening.  These  included 
beer  and  perhaps  other  intoxicants.  The  party  lasted  all 
night,  most  of  the  guests  remaining  until  daybreak.  Some  time 
early  in  the  morning  the  deceased  had  an  altercation  with 
Louie  Tomsic,  a  brother  of  the  host,  just  outside  the  building, 
which  defendant  undertook  to  quell,  and  as  he  says,  he,  too, 
was  attacked  by  deceased  with  a  knife,  and  that  in  the  alterca- 
tion a  coat  which  he  had  on  waa  ripped  open  by  Yaki  with  his 
knife.  Yaki  then  retired  from  the  scene,  passing  over  or 
through  a  fence  which  marked  the  boundary  line  of  Tomsic 's 
premises.  It  is  claimed  that  as  he  went,  or  just  after  he  got 
over  the  fence,  Tomsic  threw  rocks  at  the  deceased,  one,  at 
least,  of  which  struck  him  (Yaki)  in  the  back.  Yaki  then 
recrossed  the  fence  and  came  hack,  either  running  or  at  a 
brisk  walk,  toward  quite  a  crowd  of  people  who  had  assembled 
outside  the  house  and  neu:  a  well,  threatening,  according  to 
defendant's  version,  to  kill  the  first  man  he  came  to.  Defend- 
ant also  claims  that  at  the  time  Taki's  face  and  bead  were 
bloody,  and  that  he  had  a  knife  in  his  hand.  This  is  denied 
by  witnesses  for  the  state.  According  to  their  testimony,  when 
Yaki  came  back  through  the  fence,  rocks  were  thrown  at  him, 
and  that  he  said,  "If  you  want  to  kill  me,  kill  me."  At  any 
rate,  as  he  approached  the  defendant  he  (the  defendant) 
pidnd  np  a  stick  or  board,  and,  as  he  approached  to  within  a 
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few  feet,  struck  him  a  heavy  blow  over  the  head,  which  as  the 
state  claims,  fractured  the  skull  and  resulted  in  the  death  of 
Taki.  The  state  claims  that  deceased  was  uuarmed,  and  that 
aft«r  the  uSt&j  liis  kuife  was  found  unopened  near  the  scene 
of  the  trouble.  As  a  result  of  the  blow  it  is  admitted  that 
deceased  was  knocked  down,  and  that  he  was  unable  to  arise 
from  the  ground  on  his  first  attempt.  The  impact  of  the  blow 
was  heard  at  least  fifteen  feet  away,  hut,  unfortunately  for 
us,  the  stick  or  board  which  was  used  was  burned  up,  and 
consequently  was  not  used  upon  the  trial  nor  has  it  been  certi- 
fied to  us.  The  description  given  of  it  in  the  testimony  is 
very  vague.  One  witness  said  it  was  a  piece  of  board.  An- 
other said : 

A.  It  was  not  hard,  nor  it  was  not  soft ;  it  was  a  kind 
of  pine  wood.  Q.  A  thin  pine  stick!  A.  Yes,  sir.  Q.  Do  you 
know  what  became  of  that  stick  T  A.  Well,  some  one  made  a 
fire  and  threw  it  into  the  fire.    I  do  not  know  who  it  was. 

A  witness  for  the  defendant  testified : 

Q.  About  how  long  was  the  stick  T  A.  0,  about  this 
much  [witness  indicates].  Q.  About  how  wide  acrosst  A.  It 
would  be  about  four  inches.  It  was  kind  of  thin  at  one  end 
and  bi^er  at  the  other.  One  end  was  a  little  bit  wider  than 
the  other.  It  was  about  an  inch  board  or  a  little  better.  It 
was  an  old  piece  of  board.    It  was  soft  wood. 

And  another  said : 

Q.  How  big  a  stick  was  that?  A.  0,  it  was  about  that 
long  [witness  indicated].  Q.  How  widel  A.  This  [witness 
indicates].  Q.  How  thick  was  itt  A.  Inch.  It  looked  like 
pine.  I  could  see  Yaki  when  Piernot  struck  him  with  the  stick. 
They  were  close  together. 

Defendant  said  it  was  a  "piece  of  board"  or  "a  little 
board."  Whatever  the  nature  of  this  piece  of  board,  the  Wow 
was  sufficient  to  fell  the  deceased  to  the  earth,  and  to  cause 
him  to  stagger,  if  not  fall,  when  he  attempted  to  arise.    The 
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Beriousness  of  his  injuries  was  not  discovered  hy  the  pfaysieiaa 
who  waa  called  to  attend  him  the  next  morning  after  the 
afifray,  bnt  in  the  afternoon  of  that  day  he  became  nncwiscioiis 
and  in  the  evening  he  was  no  better.  The  next  morning,  Tues- 
day, the  doctora  went  back  and  found  that  Yald  'a  skull  had 
been  fractured.    One  of  them  thus  described  the  situation : 

There  waa  a  sort  of  a  three-cornered  split  of  the  akull  or 
skull  Ixme  and  there  was  a  rip  from  the  left  eyebrow,  and 
there  was  a  little  triangular  piece  of  bone  broken  entirely 
loose  about  one  inch  across.  We  removed  it  with  an  instru- 
ment to  relieve  the  pressure  and  remove  a  clot  of  blood  that 
had  gathered  under  the  skull  bone.  We  found  an  extensive 
blood  clot  on  the  brain.  The  patient  revived  some.  I  saw  him 
again  that  evening.  He  was  semiconscious  then.  He  died 
Wednesday  about  1  o'clock.  I  would  say  that  the  cause  of 
death  was  the  infliction  of  a  blow  on  the  head,  superficial,  one 
fracturing  the  skull. 

It  seems  that  Louie  Tomsic  left  the  country  at  once.  As 
to  this,  more  hereafter. 

Defendant  had  three  defenses:  First,  that  he  did  not 
strike  the  blow  intending  to  kill,  but  that  all  he  aimed  to  do 
was  to  strike  the  knife  from  YaM'e  hand;  second,  that  what 
he  did  was  in  self-defense;  and,  third,  that  the  blow  struck 
by  him  was  not  the  cause  of  death.  The  verdict  was  guilty  of 
manslaughter. 

Of  course  defendant's  first  defense  was  not  complete  in 
itself;  for  if  he  unlawfully  struck  a  blow  which  resulted  in 
death,  he  was,  under  this  record,  guilty  of  manslaughter 
although  he  did  not  intend  to  kill.  The  second  and  third  de- 
fenses were  each  complete,  and  these  issues  were  submitted  to 
the  jtuy.  Bnt  the  manner  of  submission  is  complained  of, 
and  these  complaints  we  will  first  consider. 

GotinBel  pick  out  certain  parts  of  the  InstmctionB  with 
reference  to  self -defense,  and  make  them  grounds  of  complaint. 
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Standing  alone,  these  excerpts  wonid  be  insiifficient  in  law, 
bat  construed  with  other  parts  of  the  charge, 


with  reference  to  this  matter  were  not  con- 
flicting, but  some  of  them  needed  e^Ianation  and  elaboratdcm, 
and  this  was  done  in  other  parta  of  the  charge.  The  (ml; 
instruction  already  not  fully  approved  by  this  court,  relating 
to  this  matter,  is  as  follows : 

No.  33A.  The  defense  of  self-defense,  and  the  evidence 
relating  thereto,  should  be  carefully  scrutinized  and  consid- 
ered and  weighed  by  the  jury  to  the  end  that  if  an  accused 
was  in  fact  acting  in  self-defense  he  should  not  be  found  guilty, 
but  if  he  was  not  acting  in  self-defense,  then  a  due  regard  for 
the  ends  of  justice  and  peace  and  welfare  of  society  demand 
that  persons  guilty  of  crime  may  not  make  use  of  that  plea  as 
a  means  of  defeating  justice,  and  to  protect  him  from  criminal 
responsibility  for  a  violation  of  the  criminal  statutes  of  our 
state. 

To  fully  understand  this,  the  one  just  preceding  should 
also  be  set  out.    It  is  as  follows : 

No.  33.  The  defendant  is  not  required  to  establish  that, 
at  the  time  of  the  occurrences  charged  in  the  indictment, 
whatever  be  did  do,  he  was  acting  in  self-defense,  but  the 
burden  of  proof  is  on  the  state  to  show  that  the  defendant  was 
not  acting  in  self-defense,  and  that  it  must  prove  beyond  a 
reasonable  doubt.  If  the  state  has  failed  to  prove  beyond  a 
reasonable  doubt  that  the  defendant  was  not  acting  in  self- 
defense,  you  should  return  a  verdict  of  not  guilty.  But  if, 
after  considering  all  the  evidence  and  circumstances  in  the 
ease,  including  that  offered  oh  the  plea  of  self-defense,  you 
have  no  reasonable  doubt  of  the  defendant's  guilt,  then  you 
should  return  a  verdict  finding  him  guilty. 

It  should  also  be  stated  in  this  connection  that  although 
there  were  many  eyewitnesses  and  a  great  number  of  people 
who  were  arrayed  with  the  defendant  in  his  altercation,  the 
principal  testimony  as  to  self-defense  came  from  defendant 
alone,  and  he  said : 
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When  Yaki  came  from  tiie  fence  he  had  a  knife  in  his 
hand.  The  knife  had  not  been  open,  but  he  wanted  to  make  it 
open.  He  was  making  to  open  it  When  he  come  up  to  where 
we  were  standing  he  took  the  knife  out  of  his  pocket.  It  was 
Bhut  when  he  pulied  it  out,  and  he  started  to  open  it ;  then  I 
looked  around  and  seen  that  piece  of  board,  and  struck  him. 
Thought  I  would  hit  him  on  the  arm,  but  he  dodged,  and  hit 
him  on  the  head,  over  the  top  of  the  head. 

It  also  appears  from  testimony  introduced  by  defendant 
that  when  Yaki  returned  toward  the  crowd  at  the  well,  he 
was  assaulted  by  Tomsic,  or  at  least  he  (Tomsie)  was  ready  to 
receive  him,  and  that  there  were  many  people  present  as  he 
returned  toward  the  well ;  that  he  did  not  have  his  knife  out, 
and  a  jury  would  have  been  justified  in  finding  that  defendant 
was  in  no  danger  from  Yaki.  Indeed  there  is  practically  do 
dispute  that  Yaki  did  not  have  his  knife  open,  and  that  Tomsic 
was  as  close  to  him  as  was  defendant  when  the  hlovf  was  struck. 
There  ia  no  testimony  tending  to  show  that  any  other  of  the 
crowd  then  present  was  apprehensive  of  any  danger,  although 
defendant  claims  that  as  Yaki  returned  from  the  fence  he 
threatened  to  kill  the  whole  crowd. 

Under  the  record  we  do  not  think  there  was  any  prejudi- 
cial error  in  the  instruction  given,  although  we  may  say,  paren- 
thetically, that  it  is  perhaps  better  for  trial  courts  to  give  the 
usual  stereotyped  instructions  relating  to  self-defense,  rather 
than  to  introduce  innovations.  The  instruction  set  out  was 
merely  a  cautionary  one,  and  was  not  intended  to,  nor  did  it 
in  fact,  shift  the  burden  of  proof  on  the  issae  of  seLf-defeuse. 

II.  Complaint  is  made  because  the  court  submitted  to  the 
jury  not  only  the  offense  charged,  but  also  murder  in  the  first 
and  second  degrees,  on  the  theory  that  there  was  no  testimony 
to  justify  either  instruction.  As  to  murder 
in  the  second  degree  there  was  dearly  enough 
testimony.  Deliberation  and  premedita1i<Hi 
were  not  required  to  justify  a  finding  of  murder  in  the  second 
degree,  and  in  every  such  killing  there  is  always  a  question 


der:    eubmli- 
■lon  ol  iBBuea. 
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as  to  whether  the  killing  was  with  or  without  malice ;  and  from 
the  fact  of  killing  alone,  without  BntGcient  provocation,  the 
inference  of  malice  arisea.  The  case  is  more  doubtful  when 
considered  with  reference  to  murder  of  the  first  degree,  but 
even  in  such  cases,  where  the  altercation  iB  continnons  as  thia 
one  was,  where  there  was  a  precedent  assault,  as  defendant 
claims,  and  time  for  reflection  and  deliberation,  as  there  was 
here,  and  a  question  as  to  whether  the  act  was  in  self-defense, 
we  think  the  question  as  to  all  degrees  of  homicide  properly 
arose. 

III.  It  is  said  tiiat  the  court  should  have  instmcted  upon 
the  theory  that  the  flight  of  Louie  Tomsic  shonid  be  consid- 
ered as  Bubstantive  testimony  bearing  upon  the  defendant's 
3.  BAua:  flight:  gnilt.  It  is  now  very  well  settled  that  con- 
cTideDce.  fessionB  of  a  stranger,  admitting  the  commis- 

sion of  a  crime,  are  not  substantive  testimony  which  may  be 
used  by  another  who  is  chained  with  the  offense.  Donneiiy 
V.  V.  S.,  228  U.  S.  243,  (33  Sup.  Ct.  449,  57  L.  Ed.  820,  Ann. 
Cas.  1913E,  710,)  and  the  many  cases  therein  cited,  among 
them  Comm.  v.  Chance,  174  Mass.  245,  (54  N.  E.  551,  75  Am. 
St  Rep.  306;)  Greenfield  v.  People,  85  N.  Y.  75,  {39  Am. 
Rep.  636.) 

Flight,  if  proved,  is  nothing  more  than  a  ctmfession  by 
another,  and  the  defendant  was  not  entitled  to  the  use  of  this 
testimony  in  his  own  defense.  The  trial  court  did  not  err  in 
refuaing  the  instruction  asked  by  defendant  on  thia  proposi- 
tion. 

Scott  V.  Woodmen,  149  Iowa,  562,  does  not,  in  the  opinion 
of  the  majority,  run  counter  to  this  rule. 

Directly  in  support  of  this  holding  are :  Leviaon  v.  State, 
54  Ala.  520;  QoodXett  v.  State,  136  Ala.  39,  {33  South.  892) ; 
State  V.  Oee,  92  N.  C.  756. 

The  last  and  only  other  point  made  for  appellant  is  that 
the  trial  court  was  in  error  in  not  instructing  as  to  the  differ- 
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ent  degrees  of  the  offense  leffi  than  nuuulaaghter.     That  is, 

it  ia  contended  that  the  jury  should  have 

'  objecdou  not '   been  iostracted  as  to  the  different  degrees  of 

tu«ed  below.  ,  , 

assault     The  argoment  proceeds  upon  the 

theory  that  under  the  testimony  the  jury  might  have  found 
that  the  deceased  came  to  his  death  by  reason  of  being  struck 
with  a  stone  or  stones  thrown  at  him  by  Tomsic,  and  yet  the 
defendant  may  have  been  guilty  in  striking  him  with  the 
board  or  stick,  and  should  have  been  found  guilty  of  some 
kind  of  an  assault,  and  that  if  such  were  the  case,  it  was  error 
in  the  court  below  not  to  have  instructed  ao  that  defendant 
might  have  been  found  guilty  of  the  crime  which  in  fact  he 
committed.  This  proposition  does  not  seem  to  have  been  made 
in  the  trial  coort.  Defendant  asked  no  such  instructions, 
and  did  not  object  to  those  given  for  the  reasons  now  urged. 
On  the  contrary,  the  instructions  asked  the  trial  court  were 
such  as  to  indicate  that  no  reliance  was  placed  on  this  propo- 
sition. 

Among  defendant 's  requests,  was  the  following : 

7.  If  you  find  that  the  deceased,  Tony  Taki,  died  of  in- 
juries inflicted  upon  him  by  being  struck  with  rocks  or  other 
missiles  thrown  by  one  Louie  Tomsic,  then  you  cannot  find 
the  defendant  guilty  in  this  case,  even  though  you  may  find 
that  the  defendant  struck  the  said  Tony  Yaki  with  a  stick  or 
piece  of  board,  and  you  are  further  instructed  in  this  connec- 
tion that  if,  after  considering  all  the  evidence  in  the  case, 
you  have  a  reasonable  doubt  as  to  whether  the  said  Tony  TaM 
died  from  injuries  inflicted  by  rocks  or  other  missiles  thrown 
by  said  Louie  Tomsic,  or  by  being  struck  with  a  stick  or  piece 
of  board  by  the  defendant,  then  in  such  event  your  verdict 
should  be  for  the  defendant,  and  you  should  acquit  him. 

This  case  was  tried  after  chapter  289,  Acts  35th  O.  A. 
became  effective.    Section  3  of  that  act  reads : 

All  requests  for  instructions  must  be  presented  to  the 
judge  before  the  argument  to  the  jury  is  commenced  and 
before  reading  his  charge  to  the  jury.    The  judge,  before  read- 
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iDg  his  chai^  to  the  jury,  shall  prcaent  all  instractions  to 
GounBel  on  either  tade,  each  of  whom  shall  have  a  reasonable 
time  in  which  to  examine  the  aame.  Alt  objections  or  excep- 
tions thereto  must  be  made  before  the  instructions  are  read  to 
the  jar;  and  must  point  out  the  grounds  thereof  specifically 
and  with  reasonable  exaetneas;  but  upon  a  showing  in  a  mo- 
tion for  a  new  trial  that  an  error  in  such  instructions  waa  not 
discovered  by  the  party  claiming  the  error  at  the  time  of 
trial,  snch  objections  or  exceptions  may  be  made  in  the  same 
manner  in  such  motion  for  a  new  trial  and  no  other  objec- 
tion or  exception  to  the  instructions  shall  be  considered  by 
the  Supreme  Court  ou  appeal,  except  those  made  as  above 
provided.  The  objections  or  exceptions  must  point  out  specif- 
ically the  exact  grounds  thereof,  and  no  other  objections  or 
exceptions  shall  be  considered  by  the  trial  court  upon  motion 
for  a  new  trial  or  otherwise,  or  by  the  Supreme  Court  upon 
appeal 

Defendant  did  not  object  to  the  instructions  given  by  the 

trial  court  because  the  different  degrees  of  assault  were  not 

mentioned  in  the  charge ;  nor  did  he  rely  upon  that  proposition 

in  his  motion  for  a  new  trial.     Manifestly 

B.  Sakb:  sabmU-    ,  ,      ,                      .  .                                             , 

■imi  of  imatt :    he  IS  in  no  position  to  claim  error  in  the 

pr«]ualc«.  ' 

court's  failure  to  instruct  as  to  any  lower 
degree  of  crime  than  manslaughter.  In  order  to  convict  the 
jury  was  plainly  told  that  if  they  had  a  reasonable  doubt  "that 
Taki  died  as  a  result  of  injuries  inflicted  upon  him  by  the 
defendant  as  charged  in  the  indictment,  then  you  should 
acquit  the  defendant."  This  was  given  in  connection  with  a 
statement  as  to  the  evidence  adduced  to  show  that  Lonis  Tom- 
sic  struck  Yaki  with  rocks  or  other  missiles.  Manifestly  there 
was  no  error  here  of  which  defendant  may  properly  coqiplain. 
We  find  no  error  demanding  a  reversal,  and  the  judgment 
must  be,  and  it  is — Affirmed. 

Ladd,  C.  J.,  and  Oatnob  and  Withbow,  JJ.,  ccHtcurring. 
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E.  D.  FowLEB,  Petitiouer,  t.  C.  W.  Vebhiujon',  Judge,  and 
Labby  Glynn,  Defendants. 

Jndgmanta;     EincT  of  obal  ankounceusnts.     The  court  has  power 

1  during  the  term  to  change  its  opinion  and  enter  a  different  judg- 
ment from  that  aimouDced  at  the  conclusion  of  the  trial,  when  eou- 
vinced  that  the  Bret  pronouDcement  was  wrong  or  not  supported  b; 
the  evidenne. 

megKl  B«Ie  of  ll^noi:     conteupt:     tiolattok  or  injunction:     eti- 

2  DENCE.  In  this  contempt  proceeding  for  the  punishment  of  an  al' 
leged  violation  of  an  injunction  against  the  illegal  sale  of  liquor, 
the  evidence  of  defendant's  connection  with  the  sale  is  held  ineuf- 
flcient  to  warrant  his  conviction. 

Certiorari  fr&m  Wapello  District  Court.— Bon.  C,  W.  Ve8- 
MiLUON,  Judge. 

Saturday,  Novembeb  21,  1911. 

Pboceedinq  in  contempt  for  a  violation  of  a  liquor  injonc- 
tion.    Judgment  for  the  defendants. — A^rmed. 

M.  8.  Odle  and  Geo.  L.  OUlies,  for  petitioner. 

Jaques  <£  Jaquas,  for  defendants. 

Gaynob,  J. — It  appears  from  the  record  in  this  ease  that 
on  or  about  the  24th  day  of  August,  1908,  a  decree  of  per- 
petual injunction  was  issued  by  the  district  court  of  Wapello 
county  perpetnally  enjoining  one  of  the  defendants  from  the 
illegal  traffic  in  intoxicating  liquors  in  the  city  of  Ottumwa  or 
elsewhere  in  that  judicial  district;  that  on  the  13th  day  of 
November,  1913,  the  complainant  herein  filed  an  information 
under  oath,  alleging  that  since  the  rendition  of  said  decree 
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the  said  Larry  Qlynn  had  kept  and  sold  intoxicating  liquors 
in  Wapello  county  and  in  the  city  of  Ottomwa,  at  the  place 
known  as  No.  401  Church  street,  and  that  in  said  place,  in 
violation  of  the  decree,  he  sold  intoxicating  liquors — to  wit 
beer  and  whisky — to  one  E.  V.  Tuttle,  and  that  since  the 
issuance  of  said  decree  he  had  kept  intoxicating  liquors,  with 
intent  to  sell  the  same  illegally,  and  has  sold  the  same  illegally. 
To  the  information  so  filed  defendant  answered,  denying 
each  and  every  allegation  therein  made.  Upon  the  isauea  so 
tendered  the  cause  was  tried,  the  defendant  C.  W.  Vermillion 
presiding  judge,  and  judgment  and  decree  finally  rendered 
and  entered  in  favor  of  said  Larry  Glynn,  dismissing  the 
complaint,  the  judgment  being  in  the  following  words  and 
figures: 

Be  it  remembered  that  on  this  29th  day  of  November,  1913, 
this  cause  was  dismissed.  It  is  tberefore  considered,  ordered, 
and  adjudged  by  the  court  that  this  cause  be  dismissed  and 
the  same  is  thereby  dismissed,  and  defendant  discharged,  and 
his  bond  exonerated. 

It  appears  from  the  record  that  at  the  conclusion  of  all 
the  testimony  the  presiding  judge  orally  announced  that  he 
found  the  defendant  guilty  of  contempt  of  court,  and  that  he 
fined  him  $500,  with  an  attorney  fee  of  $40 


formal  entry  should  be  forwarded  to  the 
judge  at  Centerville  for  signature.  This,  as  we  gather  from 
the  record,  was  on  the  2l8t  day  of  November,  1913,  Whether 
or  not  any  decree  was,  in  fact,  formulated  and  sent  to  the 
judge  for  signature  does  not  appear,  but  it  does  appear  that 
on  the  22d  day  of  November,  1913,  the  judge  filed  the  follow- 
ing opinion  with  proper  caption : 

Upon  refiection,  I  am  not  satisfied  that  the  evidence  is 
sufBcient  to  warrant  a  finding  that  the  defendant  Glynn  is 
guilty  of  contempt.  The  fact  that  intoxicating  liquors  were 
sold  on  the  premises  where  the  defendant  was  employed,  or 
in  a  room  so  connected  with,  and  under  such  circumstances 
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as  to  leave  no  donbt  that  whoever  eontrolled  the  former  was  to 
Bome  extent  respcmsible  for  the  illegal  traffic,  is  eatabliahed. 
It  is  not  shown,  however,  that  the  defendant  personally  aold 
intoxicating  liquors.  And  I  have  come  to  doubt  the  correct- 
ness of  my  first  conclusion  that  he  was  shown  to  be  in  such 
control  of  the  premisea  as  to  charge  him  with  responsibility 
for  the  unlawful  sales.  It  is  shown  that  he  directed  persons 
inquiring  for  liquors  '  to  go  back, '  and  they  passed  through  the 
pool  hall  and  into  a  room,  where  some  ime  else  sold  the  liquor. 
One  who  admitted  himself  to  be  the  proprietor  of  the  pool 
hall,  though  disclaiming  any  responsibility  for,  or  indeed  even 
knowledge  of,  the  traffic  in  liquors  so  carried  on,  testified  the 
defendant  was  merely  an  employee,  and  had  charge  of  the  cigar 
and  tobacco  business  and  pool  hall  in  his  absence.  With  this 
explanation  of  defendant's  connection  with  and  relation  to 
the  business  undisputed,  there  is  no  room  for  the  inference, 
that  might  otherwise  be  drawn  from  his  apparent  control  of 
the  premises,  that  he  was  responsible  for  the  unlawful  sale  of 
liquor  by  some  one  else.  The  defendant  will  therefore  be  dis- 
charged, and  his  bond  exonerated,  to  which  relator  duly 
excepts. 

Thereafter,  on  the  29th  day  of  November,  judgment  and 
decree  dismissing  the  complaint,  as  hereinbefore  set  out,  were 
duly  rendered  and  entered  of  record  by  the  clerk  of  the  dis- 
trict court  of  the  county  in  which  the  cause  was  tried. 

The  petitioner  complains  in  two  respects  of  the  action  of 
the  court :  (1)  That  the  original  pronouncement  by  the  judge 
that  he  fined  the  defendant  Larry  Glynn  $500,  and  costs,  was 
conclusive — a  finality ;  and  that  the  court  or  presiding  jndgc 
thereafter  had  no  right  to  change  his  mind  and  enter  another 
and  different  judgment  than  that  so  pronounced  and  declared 
in  oi»en  court.  Upon  this  point  we  have  to  say  that  the  record 
is  rather  obscure  as  to  whether  this  case  was  tried  in  open 
court,  but  we  assume  from  the  statements  made  in  the  abstract 
that  the  trial  was  had  in  open  court,  and  before  the  court,  for 
it  is  said:  "The  court  found  the  defendant  Larry  Glynn 
guilty  of  eoDt«mpt, ' '  etc.  From  the  amendment  to  the  abstract 
we  gather  that  the  final  judgment  dismissing  the  cause  was 
also  entered  by  the  court,  and  was  duly  recorded  in  the  same 
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coart.  We  asrame  that  the  trial  and  final  judgment  dismusing 
the  complaint  were  had  at  the  same  term  of  court.  Therefore 
the  length  of  time  interrening  between  the  trial  and  the  final 
judgment — ^tfae  length  of  time  intervening  between  the  oral 
pronooncement  of  judgment  and  the  final  entry  of  judgment- 
becomes  immaterial.  It  would  be  an  extraordinary  doctrine 
to  hold  that  a  presiding  judge,  who  had  hastily  or  inadvisedly 
reached  in  his  mind  a  wrong  ooncluaion,  and  made  oral  pro- 
nouncement of  it,  could  not,  upon  refection,  and  after  dis- 
covering that  his  conclusion  and  proDouncement  were  wrong 
and  nnsnpported  by  the  record,  correct  his  first  conclusion 
and  judgment,  and  prononnce  and  enter  upon  the  records 
such  judgment  as,  in  his  judgment,  was  right  and  consistent 
with  the  record  made.  To  hold  thus  would  be  to  say  that  a 
hasty  or  unadvised  ruling  or  judgment  orally  made  by  the 
court,  at  the  conclusion  of  the  case,  would  be  binding  upon 
all  the  parties,  and  that  the  court  could  not  thereafter  during 
the  term  cause  to  be  entered  a  different  judgment  than  that 
pronounced,  although  before  entry  of  juc^ment  he  had  con- 
eluded  bis  first  pronouncement  was  wrong  and  unsupported 
by  the  record.  To  bold  this  would  be  to  make  the  oral  pro- 
nouncement of  the  conclusions  reached  by  the  trial  judge  a 
finali^,  and  would  require  the  entry  of  such  wrong  and  unjust 
jn^^^ent  upon  the  records  of  the  court,  although  the  trial 
judge  had  reached  a  different  conclusion  upon  the  record 
before  the  entry  was  made,  thus  depriving  the  judge  of  the 
right  to  correct  his  own  errors,  though  discovered  and  admit- 
ted, and  forcing  him  to  enter  upon  the  records  of  the  court 
a  judgment  against  the  better  judgment  of  the  court 

In  Streeter  v.  Gleason,  120  Iowa,  706,  we  find  the  follow- 
ing language  used: 

It  is  argued  by  appellant  that,  as  judgment  had  been 
entered  against  the  garnishee  and  the  record  had  been  signed 
by  the  judge,  the  trial  court  had  no  power  or  jurisdiction  to 
set  aside  the  entry  and  reopen  the  proceedings  upon  gar- 
nishee's motion.    The  position  thus  taken  is  untenable.    The 
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agmng  and  approval  of  the  record  does  not  make  the  entry  a 
fmality.  The  conrt  is  given  ezpreee  authority  by  statote  to 
change  or  exponge  any  order  or  rating  at  any  time  daring 
the  term  at  which  it  was  made.  Code,  section  243.  It  may 
thos  set  aside  a  defaalt  or  vacate  a  judgment  upon  caose 
flhown,  or,  if  satisfied  that  a  mistake  or  wrong  has  been  done, 
may  make  such  order  upon  its  own  motion  (citing  authori- 
ties). 

Section  243  of  the  Code  reads : 

The  record  aforesaid  is  under  the  control  of  the  court, 
and  may  be  amended,  or  any  entry  therein  expunged,  at  any 
time  daring  the  term  at  which  it  is  made,  or  before  it  is 
signed  by  the  judge. 

In  BuU  V.  Eby,  123  Iowa,  259,  we  find  the  following  lan- 
guage: 

But  the  record  shows  that,  though  the  decree  bad  been 
signed,  it  had  not  been  entered  in  the  record  pnor  to  its  cor- 
rection by  the  district  court,  and  was  not  therefore  a  judgment 
(citing  authorities). 

In  the  same  case  and  on  the  same  page,  after  citing  the 
section  above  referred  to,  it  is  said : 

If  this  can  be  done  after  the  signed  form  of  decree  has 
become  a  part  of  the  record,  there  is  no  reason  for  denjang 
the  authority  of  the  court  to  modify  its  dedsicm  before  being 
spread  upon  the  record. 

We  reach  the  conclusion  that  there  is  no  merit  in  plain- 
tiff's contention  on  this  point. 

It  is  next  urged  that  the  evidence  submitted  did  not  jus- 
tify the  final  entry  by  the  court  dismissii^  the  compUiint 

We  bave  examined  this  record,  which  is  very  brief,  and 
find  that  the  most  that  can  be  said  for  it,  in  so  far  as  it  afCecta 
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this  defendant,  is  that  it  suggests  a  soBpieion  that  the  defend- 
ant Glynn  might  possibly  be  in  some  way 


li9vob:cod-    concemed  in  the  running  of  the  place  com- 


2.    ILLBOAL  BALM 
OrUQV 

ooa  oi  injniic-    plaiued  of,  but  it  is  only  a  Huspicion,  and  this 

don:  erldence.  .  . 

does  not  justify  a  conviction.     The  positive 

evidence  is  that  he  was  employed  by  one  Courtney  to  manage 

a  pool  hall  for  him ;  that  Courtney  was  the  proprietor  of  this 

pool  haU ;  that  this  pool  hall  was  in  front  of  the  place  where 

it  is  claimed  this  liquor  was  sold;  that  one  could  reach  this 

other  place  by  passing  through  the  pool  hall ;  that  Larry  Glynn 

had  no  interest  in  the  pool  hall,  and  was  in  no  way  concemed 

with  it,  except  as  an  employee  of  Courtney.    Courtney  testified 

that  he  had  nothing  to  do  with  the  building  in  which  it  is 

claimed  the  liquor  was  sold,  and  exercised  no  control  over  it; 

that  the  defendant's  business  was  to  sell  pop  and  cigars  and 

collect  for  the  pool  games  when  Courtney  was  away  from  the 

pool  halls.    There  is  no  showing  that  this  place,  where  it  is 

claimed  the  liqnor  was  stdd,  was  permanently  occupied  by  any 

one,  or  that  liquor  was  permanently  kept  there  for  sale,  or 

with  intent  to  sell.    The  most  is  that  some  one  was  in  there  at 

certain  times  and  sold  liqnor.    These  parties  are  not  shown  to 

be  in  any  way  related  to  Courtney  or  to  Glynn,  nor  does  it 

appear  how  they  got  in  there. 

We  find  no  ground  for  interfering  with  the  action  of  the 

court  in  this  ease,  and  it  is  therefore — Affirmed. 

Ijaod,  C.  J.,  and  Debueb  and  Withbow,  JJ,,  concurring. 


Magoie  Muujgn,  Appellee,  v.  James  L.  Cau.anam,  C  A.  Dtnv 
I.ET  and  J.  G.  Bounds,  Executors  of  the  last  will  and 
testament  of  James  Cau^anan,  deceased,  Appellants. 

OonveyuicM:  pkaud:  kstoppsl:  xttoencb:  daiuoes.  Although  a 
1  'vendor  of  land  may  have  been  entitled  to  «et  Bside  a  conveTUUie 
'       hy  qntt-eUiin  deed  on  the  gtomii  of  mistoke  as  to  the  true  ownefah^ 
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jet  whiM  be  franduleiitlT  lepraMuted  to  m.  pureliaaer  •■  a  nwana  sf 
indacmg  hiin  to  Teeonvey  the  property  that  be  had  previooalj  m- 
■old  it  to  another,  who  held  a  prior  tmreeorded  wtzimntj  d«ed,  h« 
thiiB  waived  his  right  to  rely  on  the  mirtahe,  and  was  estopped  from 
basiiig  his  eondoet  on  (ome  other  groimd.  Eridance  hold  to  ea- 
tabliah  an  eatoppeL 
Baaw:     uiutation  or  actionb:     raAcD:     Honcs.     An  action  to  set 

2  aaide  a  Beeood  convejanee  of  land  on  the  ground  of  fraud  and  to 
eonflnn  the  title  under  a  pievioos  deed  ia  cognizable  in  equity,  and 
the  statute  of  limitations  does  not  commence  to  run  until  the  fraud 
is  aetnall;  diacocered.  The  lecording  of  a  deed  to  another,  bearing 
nothing  upon  its  face  to  indicate  fraud,  did  not  under  the  faetB  ol 
this  ease  amount  to  notice.  Damagee  may  be  recorared  in  such  au 
action  without  converting  it  into  one  at  law. 

Same.    Although  an  action  might  have  been  brought  at  law,  or  either  at 

3  law  or  in  equity,  if  defendant  deliberately  concealed  plaintUt's  eanaa 
of  action,  of  which  ahe  bad  no  knowledge  or  notice,  the  ststute  wooU 
not  commence  to  run  until  discovery  of  the  frand. 

Sama:     laches.    Although  an  action  for  fraud  waa  not  eommeneed  for 
1     many  years  after  the  fraud  waa  committed,  yet  if  the  plaintiff  pro- 
ceeded with  diligence  upon  diacovery  of  the  wrong,  defendant  can- 
not rdy  on  the  defense  of  lacbea. 
Sams:     uurrAnoM  or  actioks.     Where  plaintiff  brought  her  action 
S    within  one  year  after  discovery  of  Uie  fraud  of  her  grantor,  her  ac- 
tion was  not  barred  by  a  (aOnre  to  present  bar  claim  to  his  execu- 
tors within  one  year  after  their  appointment. 
Same:    jubibdiotion  ;    pasties.    An  action  to  remove  a  cloud  upon  the 
0    title  to  real  property  is  of  an  equitable  nature  and  one  which  cannot 
be  tried  in  probate,  but  the  ezecatora  of  an  estate  involved  are  pnqpw 
parties  where  relief  in  damagee  is  sought. 
Sane:     nAnn:     ukasube  or  damaokb.     Where  plaintiff  was  indDc«d 
7    by  fraud  to  recouvey  land  to  her  grantor  and  subsequatiy  purchased 
It  at  an  advanced  price,  she  was  entitled  to  recover  the  amount  the 
land  had  increased  in  value  between  the  datee  of  the  two  convey- 
ances, even  though  she  was  repud  the  amount  of  the  first  purchaae 
and  paid  more  than  her  land  waa  worth  for  the  second  conveyance. 

Appeal  from  Polk  Diitrict  Court,— 'Eos.  Hdqh  Bbxhnan, 
Jadge. 

Tuesday,  November  24, 1914. 

Suit  in  equity  to  set  aside  certain  conveyances  of  real 
estate,  tot  an  aocoonting  as  to  the  rents  and  pn^ta  of  the  land 
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covered  b;  the  conveyances,  to  cfaai^  defendants  as  trustees 
of  certain  fonds  paid  to  the  deceased,  Callanan,  and  to  require 
an  accoauting  trom  them,  and  for  general  equitable  relief. 
The  entire  action  is  based  upon  an  alleged  fraud  perpetrated 
upon  plaintiff  by  James  Callanan,  the  deceased,  in  the  matter 
of  the  sale  of  some  lands  in  Calhoun  county,  Iowa.  The 
defendants,  who  are  the  executors  of  the  Callanan  estate, 
appeared  and  answered  the  petition,  denying  the  alleged 
fraud,  pleading  the  statute  of  limitations  and  laches  on  the 
part  of  the  plaintiff.  They  also  denied  the  alleged  trusteeship, 
and  pleaded  that  plaintiff  had  a  plain,  speedy,  and  adequate 
remedy  at  law,  and  that  plaintiff,  having  neglected  to  file  her 
claim  with  them,  the  executors,  within  the  time  required  by 
the  special  statutes  with  reference  to  the  filing  of  claims 
against  the  estate  of  one  deceased,  is  not  entitled  to  maintain 
this  suit.  They  also  pleaded  payment  and  satisfaction  of  plain- 
tiff's claim.  On  these  issues  the  case  was  tried  to  the  court, 
resulting  in  a  decree  and  judgment  for  plaintiff,  and  defend- 
ants appeal. — Affirmed. 

CoMn  i£  Hippee,  for  appellants. 

0.  M.  Brockett  and  Carr,  Carr  &  Evans,  for  appellee. 

Dkehxs,  J. — Prior  to  the  year  1889  James  Callanan  and 
James  G.  Savery  constituted  a  partnership  under  the  firm 
name  of  Callanan  &  Savery,  with  their  main  office  in  the  City 
of  Des  Moines.  The  firm  was  chiefly  engaged  in  the  handling 
of  what  were  known,  in  this  state,  as  swamp  lands,  having 
succeeded  to  the  rights  of  what  was  known  as  the  American 
Emigrant  Company.  Callanan  was  also  engaged  in  handling 
lands  on  his  own  account,  title  to  much  of  which  was  held  by 
tax  deeds.  The  firm  and  Callanan  occupied  the  same  suite  of 
rooms  in  a  building  in  Des  Moines,  although  they  occupied 
separate  rooms  and  kept  their  own  books.  As  a  rule  they  had 
their  own  employees,  save  that  some  of  them  acted  for  both; 

Vou  167  lA.— 84 
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and  one  or  both  had  a  regular  attorney  by  the  name  of  Davis, 
who  had  an  ofQeo  on  the  same  floor  as  did  the  clients.  One 
Shack  was  in  the  employ  of  the  firm,  and  had  immediate 
charge  of  its  business.  John  A.  Lawless  was  on  employee  of 
the  firm  tar  some  time  prior  to  the  year  1889,  and  entered  into 
the  employment  of  Callanan  individually  some  time  in  the 
year  1890.  Daring  the  interim  he  had  a  desk  with  the  firm, 
and  did  some  special  business  for  them  regarding  particular 
lands.  Prior  to  Lawless'  employment  by  CaUanan,  one  Atkins 
was  in  his  (Callanan's)  employ,  and  daring  the  year  1889 
Atkins  was  called  away  for  two  or  three  months  and  Lawless 
took  his  place.  In  order  to  facilitate  business  in  the  two 
offices,  blank  deeds  bearing  the  signature  of  Mrs.  Callanan, 
with  her  acknowledgment  by  Atkins,  were  kept  to  be  used  when 
Callanan's  individaal  lands  were  sold;  and  deeds  bearing  the 
signature  of  Mrs.  Callanan  and  of  Mr.  and  Mrs.  James  C. 
Savery,  with  authority  to  Shuck,  who  was  a  notary,  to  take 
the  acknowledgments  of  the  Saverys,  and  of  Atkins  to  take  Mr. 
and  Mrs.  Callanan's  acknowledgments,  were  kept  to  ose  in 
case  of  sales  of  landa  belonging  to  the  firm. .  In  either  case, 
according  to  the  custom  of  the  afSaes,  all  that  was  needed  to 
complete  the  deeds  was  the  signature  and  acknowledgment 
of  James  Callanan.  The  acknowledgments  of  Mrs.  CaUanan 
and  of  the  Saverys  were  written,  as  a  rule,  as  of  the  date  that 
Callanan  signed  the  deed  or  deeds,  although  in  fact  neither 
Mrs.  Callanan  nor  Mr.  or  Mrs.  Savery  in  fact  appeared  at 
that  time.  All  the  lands  owned  or  held  either  by  the  firm  or 
by  Callanan  were  for  sale  at  certain  prices,  and  the  details 
were  usually  attended  to  by  their  agents  or  emplc^ees.  The 
lands  in  controversy,  being  the  west  half  and  the  northwest 
quarter  of  the  southeast  quarter  of  a  certain  township  in  Cal- 
houn county,  Iowa,  were  entered  upon  the  books  both  of  the 
firm  and  of  Callanan — on  the  former  as  swamp  lands,  and  on 
the  latter  as  lands  held  under  a  tax  title ;  it  being  suggested 
that  both  pieces  were  claimed  under  railway  land  grants,  and 
for  that  reason  subject  to  tas  sale. 
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Plaintiff  and  her  hmband  lived  in  Calhoun  county^,  and 
were  anxious  to  prociire  the  lands.  They  understood  that 
CaUanan  had  a  tax  title  for  or  claim  to  the  property,  and  alao 
believed  that  they  were  claimed  by  the  firm  as  swamp  lands 
passing  ander  assignment  to  the  firm  from  the  American  Emi- 
grant Company.  One  Mallison,  living  at  Fonda,  Iowa,  was 
then  an  agent  for  both  Callanan  and  the  firm  for  the  sale  of 
the  lands,  and  he  conducted  the  negotiations  with  the  Mullens 
looking  to  the  purchase  of  the  lands ;  he  in  torn  doing  busi- 
ness with  Shuck.  He  first  sold  them  the  west  half  of  the  sec- 
tion in  November,  18S9,  for  the  consideration  of  $840,  and 
received  a  commission  of  $40  for  making  the  sale.  Later,  and 
in  December  of  the  same  year,  he  sold  the  other  piece  for  the 
sum  of  $80.  Mallison  had  all  the  correspondence  with  Cal- 
lanan, or  the  firm,  and  he  supposed  that  he  was  acting  with 
and  for  the  firm,  and  the  correspondence  so  iodieatea.  As  a 
matter  of  fact  a  conveyance  by  quitclaim  deed  of  the  west 
half  of  the  section  was  made  by  Callanan  and  wife  and  Sav- 
ery  and  wife,  and  delivered  to  plaintifi?  November  22,  1889, 
and  of  the  other  piece  on  December  19th  of  the  same  year. 
Shock,  who  attended  to  the  matter,  found  the  lands  listed  ou 
the  firm  books,  and  forgot  or  neglected  to  see  if  they  appeared 
on  Callanan  'a  books ;  but  within  a  few  weeks,  if  not  days,  he 
discovered  that  the  lands  were  entered  on  Callanan 's  books, 
and  waa  very  much  perturbed  about  the  matter,  as  Callanan 
was  a  very  careful  and  methodical  man,  and  demanded  the 
utmost  exactness  and  care  on  the  part  of  his  employees.  Shuck 
immediately  reported  the  matter  to  Callanan,  and  Callanan 
upbraided  him  and  G<Hnplained  to  Lawless  about  his  (Shuck's) 
negligence,  and  CaUanan  and  Shack  immediately  went  to  the 
attorney,  Davis,  for  advice  as  to  how  to  get  rid  of  the  convey- 
ance ;  the  claim  being  then  made  that  the  lands  did  not  belong 
to  the  firm  at  all,  but  to  Callanan  individually.  Instead  of 
relying  upon  any  claim  of  mistake  as  to  the  title  to  the  lands, 
it  waa  decided  at  the  conference  between  the  three  men  (Cal- 
lanan, according  to  the  record,  suggested  it  himself)  that  he 
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(Callanap)  and  his  wife  shoald  make  a  warranty  deed  of  tbe 
lauds  to  a  nephew  of  Cailanan  'a,  one  JcAin  Wiley,  living  in  a 
foreign  state,  and  that  this  deed  should  be  antedated  and 
signed  and  acknowledged  as  of  date  September  3,  1889,  that 
this  should  be  immediate^  recorded,  and  that  they  then  would 
present  the  matter  to  the  Mallena  as  if  this  were  a  bmia  fide 
antecedent  sale,  which,  if  correct,  would  take  precedence  over 
the  transfer  to  the  Mullens  by  the  quitclaim  deeda 

Thia  scheme  was  immediately  put  into  execution,  and  a 
warranty  deed  was  drawn,  signed  by  Cailanan  and  his  wife, 
and  an  acknowledgment  made  of  it  as  of  date  September  3, 
1889.  At  or  before  the  time  the  deed  was  sent  to  the  recorder 
of  Calhoun  connty,  inquiries  were  made  to  ascertain  whether 
or  not  the  Mullens  had  recorded  their  deeds,  and  also  as  to 
whether  or  not  they  bad  sold  either  piece  of  the  pn^r^. 
It  was  found  that  the  deed  to  plaintiff  was  recorded,  but  that 
so  far  as  the  record  shows  the  prc^erty  bad  not  been  sold  by 
her,  and  so,  without  any  actual  delivery  of  the  deed  to  Wiley, 
tbe  grantee,  this  purported  deed  to  him  was  placed  of  record. 
As  soon  88  this  was  done.  Shuck,  representing  either  Cailanan, 
or  the  firm,  or  both,  wrote  to  tbe  agent,  Mallison,  and  asked 
him  to  secure  a  cancellatitm  of  tbe  Mullen  deed.  Instesd  of 
telling  him  the  tmth,  it  was  represented  that  the  deed  to  plain- 
tiff was  made  tbrouf^  mistake,  in  that  tbroi:^  oversight  they 
had  sold  and  conveyed,  by  warranty  deed,  the  same  land  some 
time  before  their  negotiati<His  with  Mullen,  and  that  he  (Mal- 
lison) must  help  them  out  of  the  trouble,  and  get  the  Mullens 
to  reconvey  the  land  nptm  a  retnm  to  them  of  the  purchase 
money  and  something  for  their  trouble.  It  was  also  suggested 
to  him  that,  as  the  Mollcns  held  only  a  quitclaim  deed,  a  prior 
warranty  deed,  although  unrecorded,  would  take  precedence 
over  their  qnitclaim  and  deprive  them  of  their  supposed  title. 
Mallison  conveyed  this  information  to  the  Mullens  and  they 
immediately  sought  the  advice  of  attorneys,  and  were  sdvised 
by  these  lawyers  that  an  unrecorded  warranty  deed  would  be 
superior  to  and  take  precedence  over  a  subsequent  quitclaim 
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deed,  althoogh  the  quitclaim  were  first  recorded.  Assuming 
that  the  deed  epoke  the  truth,  and  that  MaUiaon,  who  repre- 
Bented  both  Gallanan  and  the  firm  in  this  matter,  also  spoke 
the  tmth,  the;  ^freed  to  reeODTey.  It  was  then  arranged 
that  the  MoUena  ahoold  deed  the' land  back  to  Callanan  hy 
quitclaim  deed,  and  that  they  should  receive  the  money  paid 
for  it  and  aboat  $300  additional  for  improvements  made  by 
diem  on  the  land.  The  quitclaim  deed  was  accordingly  exe- 
cuted OD  January  9,  1890,  and  filed  for  record  January  27, 
1890,  and  the  Mollena  received  tiie  amount  agreed  to  be  paid. 
The  MuUeng  then  leased  the  land  fn»u  Malli8(»i  some  time  in 
February  of  the  year  1890,  for  that  season,  paying  $50  rental 
therefor. 

One  Brower  was  a  local  agent  for  Callanan  and  the  firm, 
at  Rockwell  City,  for  the  sale  of  CaUioun  county  lands,  and 
in  some  way  the  Mullens  learned  that  he  had  the  property 
for  sale,  although  they  thought  he  (Brower)  was  representing 
Wiley.  They  went  to  Brower  about  buying  the  land  in  May 
of  the  year  1891,  and  after  considerable  negotiations  they 
agreed  to  repurchase  &e  lands  for  $11  and  $11.50  per  acre, 
upon  condition  that  Brower  would  secure  a  loan  for  them  upon 
the  lands  for  $3,000.  The  loan  wss  made  and  the  balance  of 
the  consideration  paid,  and  Callanan  and  wife  again  conveyed 
the  land  to  plaintiff  by  warranty  deed  June  6, 1891.  The  con- 
sideration named  in  the  deed  was,  according  to  the  record, 
$3,780.  On  the  9th  day  of  June,  1891,  two  deeds,  each  pur- 
porting to  have  been  made  by  John  Wiley  and  wife  to  James 
Callanan,  each  dated  May  1,  and  acknowledged  May  29, 1891, 
for  the  land  in  controversy,  went  upon  the  records;  the  ex- 
pressed consideration  being  in  the  aggregate  $3,840.  The 
Mullens  did  not  know  of  these  deeds  at  the  time  they  made 
the  last  deal,  and  did  not  know  that  their  deed  came  fnmi 
James  Callanan  until  some  five  years  after  its  ezecatitm,  for 
the  reason  that  it  was  taken  and  retained  by  the  mortgagee  of 
the  land  and  held  by  him  for  five  years,  and  until  the  mort- 
gage indebtedness  was  extinguished.   The  abstract  of  title  also 
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went  to  the  mortgagee,  and  wu  also  held  by  him  with  the  deed. 
When  the  papers  came  into  the  poMcaiion  of  the  Mollens,  they 
then  for  the  first  time  were  informed  that  their  deed  came 
from  Callanan,  and  that  he,  on  the  face  of  the  papers,  got 
his  then  title  from  Wiley. 

As  a  matter  of  fact  the  'original  deed  to  Wiley  was  never 
delivered,  and  the  reconveyances  were  made  by  him  to  Cal- 
lanan simply  to  dear  np  the  title.  A  significant  fact  in  this 
connection  is  that,  after  the  purported  conveyance  to  Wiley, 
Callanan,  on  Janoaiy  29, 1690,  wrote  advising  Wiley  that  some 
time  before  be  had  conveyed  the  lands  to  him  for  reasons  not 
necessary  to  be  stated,  and  that  as  the  deed  had  aecompliahed 
its  purpose  he  wanted  Wiley  and  wife  to  ezecate  a  deed  in 
blank,  which  was  inclosed,  porporting  to  reconvey  the  prop- 
erty. This  deed  was  evidently  retomed,  bat  was  not  recorded, 
and,  as  negotiations  were  then  pending  for  the  resale  of  a 
part  of  the  lands  to  the  MoUens,  he  sent  Wiley  two  deeds  as  a 
Bubstitute  for  the  previous  (me,  in  one  of  which  plaintiff,  Mul- 
len, was  named  as  grantee,  and  in  the  other  he  himself  was 
the  ostensible  grantee.  In  the  letter  accompanying  these  latter 
deeds  Callanan  wrote  Wiley: 

As  soon  as  I  receive  them,  I  will  return  you  the  old  deed. 
This  is  all  right.  I  did  not  want  the  party  to  know  that  I 
owned  them.    I  told  them  the  land  belonged  to  you. 

Wiley  refused  to  comply  with  the  request,  and  Callanan 
again  wrote,  urging  compliauce  with  the  original  sn^estion. 
But  this  Wiley  refused  to  do,  although  he  and  his  wife  did 
sign  and  return  the  two  deeds,  each  of  which  named  Callanan 
as  grantee,  which  two  deeds  were  recorded,  as  already  stated, 
or  the  same  day  that  the  reconveyance  to  the  plaintiff,  MaUen, 
went  on  record.  Callanan  evidently  forgot  to  return  the  first 
Wiley  deed,  and  on  August  4th,  upon  the  sn^estion  of  Wiley, 
Callanan  returned  the  first  deed,  saying  it  had  been  foi^;otten, 
that  he  had  never  used  it  and  had  erased  the  name  of  grantors, 
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that  it  was  all  right,  and  no  liability  attached  to  Wiley  on 
account  thereof. 

PlaiotifF  wftB  not  advised  of  the  facts  above  stated,  save 
aa  they  participated  therein,  or  of  the  alleged  fraud,  nntil  Mr. 
Mullen,  the  husband,  met  the  man  Ijawle»,  already  referred 
to,  in  Des  Moines  shortly  prior  to  the  commencement  of  this 
snit  When  the  original  conveyance  was  made,  both  Mr.  and 
Mrs.  Mullen  believed  that  the  deed  to  them  was  made  in  the 
form  it  was  because  it  was  claimed  that  Callanan  held  it  under 
a  tax  title,  and  the  firm  as  swamp  lands.  And  they  never 
knew  until  about  the  time  this  snit  was  brought  th&t  Callanan 
or  any  one  else  contended  that  he  and  be  alone  was  the  owner 
of  the  land,  and  that  it  was  sold  by  mistake  as  Callanan  & 
Saveiy's  land.  When  the  matter  was  brought  to  their  atten- 
tion and  they  were  asked  to  reconvey,  it  was  not  primarily 
because  of  mistake  as  to  whether  the  land  belonged  to  Cal- 
lanan, or  to  Callanan  i  Savery,  but  because,  no  matter  which 
owned  it,  it  had  theretofore  been  conveyed  by  warranty  deed 
to  Wiley,  and  for  this  reas(m,  and  this  alone,  they  asked  and 
demanded  a  reconveyance  of  the  land,  upon  a  return  of  the 
consideration  and  the  amount  expended  by  the  Mullens  for 
improvements.  To  this  claim  they  (Mullens),  on  advice  of 
counsel,  were  forced  to  yield,  and  they  never  had  the  matter 
of  claimed  mistake  in  the  ownership  as  between  Callanan,  and 
the  firm,  Callanan  &  Saverr,  presented  to  them,  nor  did  Cal- 
lanan ever  rely  upcm  sneh  a  claim.  His  statement  in  that 
regard  was  mmply  one  of  the  premiseB  to  his  real  claim  that 
the  land  had  previously  been  sold  to  another.  Callanan 
studiously  concealed  the  facts  regarding  the  nature  of  the 
conveyance  to  Wiley  down  to  the  time  of  his  death,  which 
occurred  about  September  26,  1904,  and  no  one  would  have 
known  it,  it  seems,  but  for  the  disclosures  made  by  Lawless 
just  prior  to  the  bringing  of  this  action.  There  was  no  reason 
why  the  Mullens  should  have  questioned  the  Wiley  deed.  It 
was  regular  on  its  face,  properly  acknowledged  and  recorded, 
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and  gave  no  inlonnatioii  to  any  oae  that  it  waa  other  than 
what  it  purported  to  be. 

Ab  already  observed,  Callanan  to  the  last  attempted  to 
conceal  the  nature  of  the  Wiley  deed,  and  plaintiff  did  not 
know  that  the  title  stood  io  the  name  of  Callanan  ontil  about 
the  year  1896,  and  at  that  time  the  records  showed  a  reccn- 
veyance  of  the  lands  by  WUey  to  Callanan  in  May  of  the  year 
1691,  as  already  indicated.  These  reconveyances  did  not,  in 
themselves,  east  any  suspicion  npon  the  original  deed  from 
Callanan  to  Wiley,  which  had  been  dated  back,  bat  which  cm 
its  face  was  duly  acknowledged  and  recorded.  Had  Callanan 
claimed  a  mistake  as  to  the  ownership  of  the  land  at  the  time 
of  the  original  conveyance  to  plaintiff — ^that  is,  that  it  belmged 
to  him  and  not  to  his  firm — plaintiff  would  have  had  a  right 
to  contest  that  proposition  both  as  a  matter  of  fact  and  as  to 
its  snfBciency  as  a  matter  of  law  for  rescinding  the  sale.  Bnt 
in  the  way  it  was  put,  of  a  previous  sale  by  warranty  deed  to  a 
stranger,  there  was  no  other  recourse  for  her  than  to  rescind 
and  receive  back  her  money.  Even  when  she  found  that  Wiley 
had  thereafter  made  a  reconveyance  of  the  land  to  Callanan, 
there  waa  nothing  in  that  fact  alone  which  would  create  any 
anspieicm  that  the  original  deed  to  him  was  not  genuine,  and 
that  it  was  not  signed  and  acknowledged  npon  the  dates  stated 
therein. 

The  nature  of  this  suit  has  already  been  sufficiently  stated, 
and  from  the  facts  heretofore  recited,  about  which  there  is 
little  dispute,  it  is  apparent  that  while  plaintiff  now  owns  the 
land,  having  title  thereto,  it  should  in  equity  be  decreed  to  he 
in  plaintiff  from  the  time  of  the  original  conveyance  to  her, 
and  that  she  should  have  returned  to  her  all  amounts  she  has 
paid  for  the  property  over  and  above  the  amount  agreed  to 
be  paid  as  the  original  purchase  price,  unless  it  be  for  some  of 
the  defenses  pleaded  by  the  defendants. 

Among  these  defenses  is  a  claim  that  plaintiff  suffered  no 
damage;  that  she  has  what  she  pnrchased;  that  the  original 
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deed  was  of  no  validity,  and  could  not  have  been  apheld, 
1    coMTsiAHcn  ■     becBOBe  of  a  mistake  aa  to  the  ownenhip  of 
«i"'VrtdlSS!     tlie  l«»d,  and  aa  to  what  waa  intended  to  be 
^"■•^  conveyed ;  that  if  it  had  been  purchased  under 

contract,  and  no  deed  had  been  made  in  fnlfiUment  of  the 
original  contract,  an  action  for  specific  performance  would 
not  have  been  gnstained,  and  that,  even  if  Gallanan  had  com- 
mitted no  fraud,  he  could  have  had  the  original  ccmveyanca 
Kt  aside  for  mifitake.  The  difficulty  with  these  contenti<Hu 
lies  in  the  fact  that  Callanan  at  no  time  claimed  the  right  to 
rescind  upon  the  ground  of  mistake.  He  selected  bis  own 
ground  for  getting  rid  of  the  conveyance,  and  was  successful 
in  it,  and,  having  taken  advantage  of  that  claim,  be  cannot  now 
rely  nptm  another  and  inconsistent  one.  The  original  c<m- 
veyance  to  plaintiff  was  an  executed  and  not  an  executory 
one,  and  it  makes  no  difference  now  that  plaintiff  could  not 
have  enforced  it  in  equity.  It  was  executed,  and  Callanan 
undertook  to  get  rid  of  it,  and  the  effect  of  what  be  did  was  to 
deprive  plaintiff  of  a  title  which  was  good  as  against  the 
fi*andulent  claims  uLade  ostensibly  (m  behalf  of  Wiley,  but 
really  for  himself. 

Again,  the  mistake  as  to  just  who  owned  the  land  was  a 
unilateral  one,  on  the  part  of  Callanan  alone,  and  the  deed 
was  sufficient  to  carry,  not  only  his  individual  interest,  but 
also  the  interest  of  bis  firm  in  and  to  the  land.  Plaintiff  had 
DO  knowing  of  any  mistake  on  the  part  of  Callanan,  or  of 
Callanan  &  Savery,  even  if  it  be  said  that  any  mistjike  was 
made.  Plaintiff  needed  a  conveyance  which  would  transfer 
the  land  to  him,  no  matter  whether  title  was  based  upon  the 
swamp  land  grant  or  the  tax  title ;  and,  as  a  matter  of  fact, 
when  the  original  deal  was  made,  Callanan  did  not  have  a 
tax  deed,  but  simply  a  certificate  of  sale.  Mullen  was  in- 
formed from  some  source  that  the  land  would  not  be  redeemed, 
and  for  this  reason  thought  he  should  have  a  conveyance  which 
woold  cover  the  tax  claim.  But,  as  we  have  said,  Callanan 
did  not  at  that  time  have  a  complete  title  through  his  tax 
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deed,  and  the  land  appeared  both  on  hie  books  and  also  upon 
the  books  of  Callanan  &  Savery.  We  doubt  very  much  whether 
Callanan  could  have  rescinded  the  contract,  or  have  had  the 
deed  set  aside  in  a  court  of  equity  because  of  mistake. 

But,  however  this  may  be,  he  did  not  attempt  to  do  that, 
but,  on  the  contrary,  selected  another  ground,  which,  upon  the 
face  of  it,  was  good,  but  which  was  conceived  in  fraud  and 
covered  with  deceit.  Having  thus  obtained  a  reconveyance,  a 
court  of  equity  will  not  permit  Mm  to  entirely  disregard  his 
deceit  and  fraud  on  the  theory  that,  if  he  had  done  something 
else,  he  might  have  secured  the  same  resultB  from  the  plaintiff. 
Plaintiff  had  the  right  to  aasume  that  Callanan  was  acting  in 
good  faith,  and  presenting  truthful  claims,  and  to  govern  her- 
self accordingly ;  and,  having  succeeded  in  his  schemes,  a  court 
of  equity  will  not  permit  Callanan,  now  that  he  is  broi^ht  to 
book,  to  entirely  change  his  grounds  and  take  a  new  hold,  pre- 
senting in  defense  a  claim  which  he  never  made  when  he  asked 
a  rescission  of  the  contract  and  a  reconveyance  of  the  property. 
Had  he  made  the  claim  which  is  now  made  and  plaintiff  had 
acceded  thereto,  of  course,  there  would  be  no  case.  But  hav- 
ing concealed  the  claim,  and  made  another  imtruthfol  one,  on 
which  plaintiff  acted,  he  must  be  deemed  to  have  waived  and 
estopped  himself  from  presenting  any  other — as  much  so  as 
if  be  had  secured  the  results  at  the  end  of  litigation  with 
plaintiff  over  the  same  subject-matter. 

We  think  this  issue  is  a  moot  one,  and  that  the  claim  of 
mistake  in  the  original  transaction  cannot  now  be  litigated. 
The  conveyance  must  be  treated  as  good,  save  for  the  claim, 
made  by  Callanan  at  the  time,  that  the  land  had  previously 
been  conveyed  by  warranty  deed  to  Wiley.  Plaintiff  was  not 
bound,  under  any  theory,  to  reconvey  the  land  to  Callanan. 
Had  Callanan  presented  the  matter  of  mistake  now  relied  upon 
as  a  ground  for  rescission  and  a  reconveyance,  it  was  for  plun- 
tiff  to  say  whether  she  would  recognize  it  or  not,  and  to  liti- 
gate that  claim,  had  she  chosen  to  do  so.  Having  put  it  upon 
another  ground,  and  secured  a  reconveyance,  that  right  passed 
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from  plaintiff,  and,  as  already  suggested,  Callanan  and  his 
representatives  are  now  estopped  from  putting  their  conduct 
upon  some  other  ground.  This  disposes  of  the  fundamental 
propositions  made  for  appellants  aa  to  the  real  merita  of  their 
defense. 

II.  They  rely  largely  upon  the  statute  of  limitations, 
claimii^f  that  the  action  should  have  been  brought  at  law,  and 
not  in  equity,  and  that,  even  If  plaintifF  had  an  election  as  to 
forum,  the  fraud  waa  perpetrated  either  when 
ttoD  o'l  ictioDs :  plaintiff  made  the  reconveyance  or  when  the 
Wiley  deed  was  placed  of  record,  and  that  in 
any  event  the  claim  should  have  been  filed  against  the  estate 
within  one  year  from  the  time  notice  of  the  executor's  appoint- 
ment was  given.  We  are  of  opinion  that,  as  the  action  is  to 
set  aside  the  conveyances  from  Callanan  to  Wiley,  the  deeds 
from  Wiley  to  Callanan,  and  the  second  deed  from  Wiley  to 
plaintiff,  and  to  confirm  plaintiff's  title  under  the  first  deed, 
the  action  is  one  which  waa  heretofore  solely  cognizable  in  a 
eonrt  of  equity,  and  that,  under  Code,  aectioua  3447,  3448,  the 
statute  did  not  begin  to  run  until  the  fraud  was  actually  dis- 
covered. Caffee  v.  Berkley,  141  Iowa,  344 ;  Cress  v.  Ivens,  155 
Iowa,  17,  and  cases  cited ;  McKay  v.  McCarthy,  146  Iowa,  546. 

The  recording  of  the  Wiley  conveyance  did  not,  as  we 
think,  amount  to  notice  of  the  fraud.  Piekenbrock  v.  Knoer, 
136  Iowa,  534. 

Ab  a  part  of  the  relief,  plaintiff  was  entitled  to  claim 
damages,  without  converting  the  action  into  one  at  law. 

But,  conceding  that  tt  might  have  been  brought  either  at 
law  or  in  equity,  or  that  a  court  of  law  alone  had  jurisdictitm, 
still  the  action  is  not  barred,  because  the  cause  thereof  was 
deliberately  concealed  from  plaintiff,  and  she 
had  no  notice  of  facts  putting  her  upon 
inquiry  which  would  have  led  to  a  discovery  thereof  until 
shortly  before  the  commencement  of  this  action,  and  it  is  not 
barred.  Boomer  v.  French,  40  Iowa,  601 ;  Faust  v.  Hoaford, 
119  Iowa,  97 ;  Cress  v.  Ivens,  155  Iowa,  17 ;  Blakeney  v.  Wy- 
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land,  115  Iowa,  607;  Cook  v.  RaOroad,  81  Iowa.  551;  Carrier 
V.  Raaroad,  79  Iowa,  80. 

The  doctrine  of  laches  does  not  apply,  and,  even  if  it  did, 

plaintiff  proceeded  with  proper  diligence  after  notice  to  her  of 

the  alleged  fraud.    Byrnes  v.  Electric  Co.,  65 

4.  suib:  taciH!..      ^^^^  g^g^  ^g^  ^^  ggg^  28  L.  R.  A.  304),  and 

cases  cited;  J^ew  England  Co.  v.  Svain,  100  Md.  558,  (60  AtL 
469). 

III.  The  contention  that  the  claim  should  have  been  filed 
with  the  executors  within  <sie  year  after  notice  of  their 
appointment  is  without  merit.  Plaintiff  was  not  advised  of 
s  SiMB-  iimita-  ^*  °"*'^  ^**°K  aftfir  the  expiration  of  that  time, 
Hon  of  aetioM.  ^^j  gj,g  brought  this  action  within  one  year 
after  she  learned  of  the  fraud  and  of  her  cause  of  action.  True, 
she  did  not  mate  a  formal  filing  of  the  claim.  Bnt  this  was 
unnecessary.  Sferritt  v.  Robinson,  17  Iowa,  61;  Cooley  v. 
Smith,  17  Iowa,  99 ;  McCrary  v.  Demtng,  38  Iowa,  527 ;  Crane 
V.  Guthrie,  47  Iowa,  542 ;  Moore  v.  McKinley,  60  Iowa,  367 ; 
Clough  V.  Ide,  107  Iowa,  669. 

Aside  from  this,  the  nature  of  the  actimi  is  such  that  it 
could  not  be  tried  in  probate.  The  executors  were  proper  par- 
ties to  the  petititHi,  it  being  as  we  have  seen,  an  equitable  me, 
to  set  aside  conveyances,  and  there  is  no  claim 
diction :  that  they  are  not  proper  parties,  or  that  other 

parties  should  have  been  brought  into  the 
case.  The  representatives  of  the  estate  were  proper  parties, 
because  a  judgment  was  ashed  for  damages,  and  as  the  title 
to  resl  estate  was  involved,  or  rather  a  cloud  on  the  title  was 
to  be  removed,  the  action  was  properly  brooght  iu  equity. 

There  was  also  a  claim  that  the  executors  were  trustees, 
and  that  for  this  reason  the  ease  was  properly  in  equity.  True, 
they  were  sought  to  be  charged  as  such ;  but  we  need  not  decide 
as  to  whether  or  not  the  proofs  sustain  the  allegations,  for 
other  grounds  for  equitable  jurisdiction  are  shown. 

rV.  Another  claim  made  for  appellants  is  that  plaintiff 
was  not  damaged;  that  she  got  back  all  she  paid  for  the  first 
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conTe;anee,  and  paid  no  more  for  the  land  than  it  was  worth 
when  she  took  the  reconveyance.  Thia  view 
deprives  her  entirely  of  the  benefits  of  her  first 
bargain.  IE  the  first  conveyance  was  good, 
and  she  was  obliged  by  Callanan's  fraad  to  relinqnish  it,  and 
to  repurchase  at  a  greatly  advanced  price,  she  was  defrauded' 
of  the  difference  paid,  becaose  she  owned  the  land  from  the 
beginning  and  was  entitled  to  the  natural  increase  of  value 
witbont  paying  for  it.  The  testimony  shows  that  there  was 
a  very  rapid  increase  in  values  of  the  land  in  the  interim  be* 
tween  the  two  conveyances — as  much,  indeed,  as  $10  to  $15 
per  acre.  To  the  difference*  in  price  paid,  with  proper  interest 
charges  and  credits,  plaintiff  was  entitled,  and  thia  in  addition 
to  the  other  relief  the  court  accorded  her. 

There  is  testimony  tending  to  show  that  a  deliberate  fraud 
upon  the  plaintiff  was  intended  from  the  beginning,  but  we 
need  do  no  more  to  demonstrate  that  an  actual  fraud  was  per- 
petrated than  to  recite  the  practically  undisputed  facts  as 
heretofore  set  out.  Appellants'  contention  that,  while  a  moral 
wrong  was  committed,  there  was  no  legal  fraud,  is  not  sound, 
either  in  law  or  in  equity.  We  can  hardly  wmceive  of  a  more 
deliberate  and  reprehensible  fraud  than  was  here  committed, 
and  to  gay  that  it  is  not  one  of  which  equity  will  take  cogni- 
zance is  to  afBrm  that  a  court  of  chancery  is  impotent  and  can- 
not exercise  one  of  the  powers  for  which  it  was  created,  to  wit, 
to  relieve  against  fraud  and  deceit. 

The  ease  has  been  ably  at^ed,  and  we  have  gone  over 
the  record  with  great  care,  and  find  no  reason  for  disturbing 
the  decree  in  any  respect. 

Appellee  'a  motion  to  assess  a  penalty  for  taking  the  appeal 
is  overruled,  but  the  decree  below  is — Affirmed. 

hiim,  C.  J.,  and  QiYScat  and  Wit^bbow,  JJ.,  concur. 
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In  re  Estate  of  Hannah  H.  Adaub,  Deceased,  W.  W.  Mob- 
bow,  Treasurer,  Appellee,  v.  Said  Estate,  Appellant. 

TumUou  of  penonal  prop«rty:    Birns.    As  a  general  rule  the  aitns  for 

1  taxation  of  personal  property  is  the  owner  'a  domicile ;  but  the  legis- 
lature may  fix  a  local  sitna  to  personal  property  quite  distinct  from 
the  owner's  domicile. 

Sune:    taxation  or  becurities.    Securities  for  debts  may  have  a  busi- 

2  nesB  situs  either  at  the  residence  of  the  debtor,  or  at  some  other 
place  than  the  domicile  of  the  creditor;  and  aa  to  BnecMsion  taxes 
securities  may  have  a  situs  either  at  the  domicile  of  the  debtor  or  at 
the  place  of  their  actual  situs. 

ftuno:    BUSINESS  siTDS:    collatzsal  minaiiTAHci  tax.    Where  «  non- 

3  resident  loaned  money  through  a  resident  agent  of  this  state,  who 
kept  and  deposited  the  securities  in  a  bank  in  this  state,  such  se- 
curitiea  had  a  business  situs  here  and  were  subject  to  the  collateral 
inheritance  tax;  and  the  fact  that  the  owner  withdrew  them  from 
the  state,  delivered  them  again  to  her  agent  who  deposited  them  in 
the  nearest  bank  outside  the  state,  with  a  view  of  def  eating  the  tax 
in  case  of  the  oinier  's  death,  was  inelToctual  for  that  purpose. 
WiAVKR,  Evans,  and  Oatnob,  JJ.,  dissent 

Appeal  from  Allamakee  District  Court. — Hon.  L.  B.  Fbllowb, 
Judge. 

Tuesday,  Novehbeb  24,  1914. 

Appeal  from  an  order  of  the  district  court  imposing  a 
collateral  inheritance  tax  upon  a  part  of  the  estate  of  Hannah 
H.  Adams,  deceased. — Affirmed. 

M.  B.  Sendrick,  D.  J.  Murphy,  and  H.  H.  StUweU,  for 
appellant. 

Oeorge  Cosson,  Attorney  General,  N.  J,  Lee  and  E.  E. 
Taylor,  Special  Counsel,  for  appellee. 
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Dbbmer,  J. — H&DDBh  H.  Adams  dkd  in  the  city  of  Chi- 
cago OD  August  6,  1904,  without  direct  issue.  She  left  a  will 
whereby  she  diapoeed  of  her  entire  estate  to  collateral  heirs. 
At  the  time  of  her  death,  and  for  many  years  prior  thereto, 
she  had  been  a  resident  of  the  state  of  Florida.  Her  will  was 
probated  in  Orange  county  in  said  state,  and  M.  B.  Hendrick 
and  J.  N,  Eddy,  both  residents  of  Allamakee  county,  this  state, 
were  appointed  executors  of  the  will,  and  as  such  they  duly 
qualified  and  administered  upon  the  estate,  making  distribu- 
tion thereof  among  the  several  legatees  and  devisees.  On  No- 
vember 1, 1909,  the  county  attorney  of  Allamakee  county  made 
application  to  the  probate  court  therein  for  the  appointment 
of  an  executor  or  administrator  in  this  state,  and  on  the  9th 
day  of  that  month  what  are  called  auxiliary  (ancillary)  letters 
of  administration  were  issued  to  one  J.  M.  Collins,  command- 
ing him  to,  among  other  things,  take  possession  of  all  money 
and  estate  of  Hannah  H.  Adams,  deceased.  On  December  2, 
1909,  the  county  attorney  filed  in  said  estate  an  application 
for  the  taxing  of  a  collateral  inheritance  tax  upon  certain  notes 
and  mortgages  held  by  deceased  at  the  time  of  her  death.  This 
was  answered  by  Hendrick,  executor,  his  coexecutor  at  the 
time  being  dead,  and  by  certain  legatees  and  devisees  under 
the  will  of  Hannah  H.  Adams.  In  this  resistance  they  pleaded 
that  deceased  was,  at  the  time  of  her  death,  a  nonresident; 
that  none  of  the  notes  and  mortgages  were  held  in  this  state 
at  the  time  of  her  death,  by  agent  or  otherwise ;  that  they  were 
in  fact  in  possession  of  decedent  outside  of  this  state.  On  the 
issues  thus  joined,  the  trial  court  held  that  certain  property 
described  in  the  application,  which  consisted  of  certain  notes, 
the  most  of  which  were  secured  by  mortgages  upon  real  estate 
in  this  state,  was  subject  to  a  collateral  inheritance  tax,  and 
the  same  were  ordered  appraised  by  the  collateral  inheritance 
tax  appraisers.    The  respondents  to  the  application  appeal. 

The  property  in  question  consisting  of  notes,  nearly  all  of 
which  are  secured  by  mortgages  upon  real  estate  in  this  state, 
passed  by  the  will  of  testatrix  to  collateral  heirs,  and,  if  it  had 
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a  situs  in  this  state  at  the  time  of  testatrix's  death,  was  Babject 
to  our  collateral  inheritance  tax,  although  testatrix  was  a  non- 
resident at  the  time  of  her  demise.  The  record  shows  that  the 
property  in  question  originally  belonged  to  testatrix's  hus- 
band, one  D.  W.  Adams,  who  died  a  resident  of  Florida  in  the 
year  1897.  Adams  had  for  years  carried  on  a  loaning  business 
at  Waukon,  in  this  state,  through  M.  B.  Hendrick,  who  was 
afterward  appointed  one  of  testatrix's  executors.  One  L.  A. 
Howe,  an  officer  of  the  Waukon  State  Bank,  also  held  a  power 
of  attorney  authorizing  him  to  cancel  and  release  mortgages  of 
record  taken  in  Adams*  name,  and  also  a  power  of  attorney 
for  the  same  purpose  from  Hannah  H.  Adams.  He  acted  in 
conjunction  with  Hendrick  in  the  matter  of  making  loans  of 
Adams'  money.  Loans  were  made  from  time  to  time  by  Hen- 
drick, and  checks  signed  "D.  W.  Adams,  by  M.  B.  Hendrick," 
were  paid  by  the  bank  to  the  persons  borrowing  money.  The 
aecnrities  taken  for  the  loan  were  held  by  the  bank  until  paid, 
and  were  then  delivered  to  the  makers.  Hannah  H.  Adams 
acquired  title  to  all  her  hoaband's  property  by  will  or  other- 
wise, but  the  loaning  business  was  continued  in  Allamakee 
county  just  as  it  had  been  before  her  husband's  death.  No 
applications  for  loans  were  sent  to  either  Mr.  or  Mrs.  Adams. 
They  were  made  either  to  Hendrick  or  Howe  and  accepted  by 
them,  and  checks  were  issued  by  Hendrick,  as  aforesaid,  when 
the  loans  were  made.  Payments  upon  loans  were  made  to  the 
bank,  and  the  money  placed  to  the  credit  of  Adams,  to  be 
reloaned  as  occasion  offered.  All  the  notes  and  mortg^es  were 
deposited  in  the  bank  and  remained  there  until  August  3, 
1904,  when  Hendrick,  as  is  claimed  under  the  direction  of  Han- 
nah H.  Adams,  obtained  all  the  notes  and  mortgages  from  the 
bank,  giving  his  receipt  therefor,  and  took  them  to  Chicago, 
where  Mrs.  Adams  then  was ;  and  it  is  claimed  that  through 
her  direction  he  took  the  said  secnritiea  to  Prairie  du  Chien, 
Wis.,  and  there  deposited  them  in  a  bank,  where  it  is  said  they 
remained  until  after  the  death  of  Mrs.  Adams.  The  power  of 
attorney  issued  to  Howe  was  not  revoked,  save  by  the  death  of 
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Mrs.  Adanu.  The  seenriticB  remained  in  the  Prairie  da  Chien 
bank,  where  they  were  left  for  safe-teeping,  until  after  the 
death  of  Mrs.  Adams  and  the  appointment  of  Hendriek  as 
one  of  the  executors  of  her  estate,  when  they  were  received  by 
said  Hendriek  and,  as  he  claims,  administered  upon  by  him 
pursuant  to  his  appointment  as  executor. 

The  question  is :  Are  these  securities  liable  to  a  collateral 
inheritance  tax  in  this  state!  The  general  rule  is  that  per- 
sonal property  follows  the  person,  and  that  its  situs,  for  the 
purpose  of  taxation,  is  the  domicile  of  the 
^'  pBu^HALiw-  owner.  "Mobiliaseqnunter  personam"  is  the 
principle  usually  applied.  But  it  is  well  set- 
tled that  the  Legislature  may  give  a  local  situs  to  personal 
property  quite  distinct  from  that  of  the  owner's  domicile. 
New  0rleart3  v.  Stempel,  175  U.  S.  309,  (20  Sup.  Ct.  110,  44 
L.  Ed.  174) ;  Bristol  v.  Waskinffton  Co.,  177  U.  S.  133,  (20 
Sup.  Ct.  585,  44  L.  Ed.  701) ;  State  Assessors  v.  Compter,  191 
U.  S.  388,  (24  Sup.  Ct.  109,  48  h.  Ed.  232) ;  Goldgart  v.  Peo- 
ple, 106  111.  25 ;  Hutchi'Mon  v.  Board,  66  Iowa,  35 ;  In  re  Jeffer- 
son, 35  Minn.  215,  (28  N.  "W.  256) ;  State  v.  Ins,  Co.,  80  Minn. 
277,  (83  N.  W.  339} ;  Finch  v.  York  County,  19  Neb.  50,  (26 
N.  W.  589,  56  Am.  Hep.  741) ;  Hubbard  v.  Brush,  61  Ohio  St 
252,  (55  N.  E.  829) ;  BilUngkurst  v.  Spink  Co.,  5  S.  D.  84, 
(58  N.  W.  272) ;  Buck  v.  Miller,  147  Ind.  586,  (45  N.  E.  647, 
47  N.  E.  8,  37  L.  B.  A.  384,  62  Am.  St.  Rep.  436) ;  Parker  v. 
Strauss,  49  La.  Ann.  1173,  (22  South.  329) ;  Liverpool  Co.  v. 
Board,  51  La.  Ann.  1028,  (25  South.  970,  45  L.  B.  A.  524,  72 
Am.  St.  Rep.  483) ;  People  v.  Ins.  Co.,  29  Cal.  534;  Buck  v. 
Beach,  164  Ind.  37,  (71  N.  E.  963, 108  Am.  St.  Rep.  272). 

But  it  has  been  doubted  if  the  Legislature  has  power  to 

fix  the  situs  of  securities  at  the  residence  of  the  debtor,  if  the 

creditor  had  a  domicile  elsewhere,  and  there  is  no  agency 

within  the  state,  or  the  securities  are  not  there 

Hon  at  securt-     present.    State  Tax  on  Foreign-Beld  Bonds' 

'^  15  Wall,  300,   (21  L.  Ed.  179) ;  Detroit  v. 

Lewis,  109  Mich.  155,  (66  N.  W.  958,  32  L.  R.  A.  439).    But 
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see,  conira,  In  re  Whiiing,  150  N.  T.  27,  (44  N.  E.  715,  34 
L.  S.  A.  232,  55  Am.  St  Bep.  640).  Courts  everywhere  hold, 
however,  that  personal  property  may  have  a  buamess  sitoa 
either  at  the  residence  of  the  debtor  or  at  some  other  point 
than  that  of  the  domicile  of  the  ereditor,  and,  as  to  auccession 
taxes,  personal  property  in  the  form  of  secarities  may  have  a 
situs  either  at  the  domicile  of  the  debtor  or  at  the  place  of 
their  actual  situB.  QaUup'a  Appeal,  76  Conn.  617,  (57  AtL 
699)  ;  Detroit  v.  Lewis,  109  Mich.  155  (66  N.  W.  958,  32  L.  B. 
A.  439) ;  In  re  Phipps,  77  Hun,  325,  (28  N.  Y.  Supp.,330), 
affirmed  in  143  N.  T.  641,  (37  N.  E.  823)  ;  Lewii'  Estaie,  203 
Pa.  211,  (52  Atl.  205). 

If  the  property  sought  to  be  charged  had  a  business  situs 

in  this  state,  it  was  under  our  statute  (Code  Sappl.  Section 

1467)  subject  to  our  collateral  inheritance  tax.    That  it  had 

such  situs  down  to  the  time  it  was  taken  to 

S.   SiuE :  biulnen 

uw'ai  iSseri      Chicago,  three  days  before  testatrix's  death,  is 
tancc  Mi.  very  clear.    The  loaning  business  of  both  D, 

W,  Adams  and  his  wife  had  been  given  a  local  situs  in  this 
state,  and  the  securities  were  kept  here  down  to  their  removal 
to  Chicago  and  Prairie  du  Chien.  It  is  well  to  state  here  that 
Prairie  du  Chien  is  just  across  the  Mississippi  river  from  Alla- 
makee eouDty,  and  is  the  nearest  railway  station  to  Waukon 
ontside  of  the  state.  But  it  is  beyond  question  that  the  securi- 
ties were  physically  at  Prairie  du  Chien  in  a  bank  for  safe- 
keeping when  testatrix  died,  and  they  are  not  therefore  sub- 
ject to  the  tax,  unless  constructively  in  this  state  at  the  place 
of  their  business  situs  or  by  reason  of  the  fact  that  they  were 
practically  all  secured  by  mortgages  upon  real  estate  in  this 
state.  We  most  inquire  then,  first,  how  the  seenrities  came  to 
be  at  Prairie  du  Chien,  The  record  shows  the  following  with 
reference  to  this  matter;  the  only  testimony  being  as  follows: 

My  name  is  M.  B.  Hendrick.  The  securities  listed  in 
Exhibit  1  were  given  to  me  by  the  Waukon  State  Bank  on 
August  3,  1904.  Q.  How  did  yon  come  to  go  to  the  bank  and 
get  these  securities  f   A.  I  was  ordered  to  do  so  by  Mrs.  Adams. 
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Mrs.  Adams  was  in  the  city  of  Cbicago,  state  of  lUinois,  when 
she  directed  me  to  get  those  securities,  and  she  told  me  to  take 
them  to  her  where  she  was  in  Chicago,  and  I  did  so.  After 
taking  them  to  Mrs.  Adams,  they  were  deposited  in  a  bank 
ontside  of  the  state  of  Iowa,  and  remained  there  until  after 
the  appointment  of  the  executors  of  her  estate ;  then  they  were 
brought  here  for  collection  after  the  appointment  of  the 
executors.  I  was  appointed  one  of  the  executors  in  the  state 
of  Florida  probate  court  of  Orange  county  on  the  15th  day  of 
August,  1904.  Nearly  all  of  the  notes  and  securities  described 
in  Exhibit  1  were  collected  and  distributed  under  the  orders 
pf  the  probate  court  of  Florida,  and  those  not  collected  were 
ordered  distributed  in  pursuance  to  an  order  of  the  Florida 
probate  court  by  myself  and  my  associate  executor.  ...  I 
think  my  business  with  Mr.  Adams  commenced  before  he  left 
here.  From  that  time  up  until  the  death  of  Mrs.  Adams,  I 
was  well  acquainted  with  her  and  familiar  as  to  where  her 
residence  was.  I  saw  her  at  Chicago,  a  short  time  before  her 
death.  I  saw  her  a  good  many  times  after  she  went  to  Chicago 
to  be  treated.  She  was  in  the  hospital  for  two  or  three  weeks, 
and  then  was  taken  into  the  house  of  Mr.  Charles  Campbell,' 
either  on  Seventy-Second  or  Seventy-Third  street  on  the  Illi- 
nois Central  Suburban  running  to  Fulton.  She  remained  at 
the  home  of  Mr.  Campbell  five  or  six  weeks.  She  went  there 
the  last  of  June  and  died  on  the  6th  day  of  August.  She  was 
under  the  doctor's  care.  She  had  undergone  a  very  severe  oper- 
ation. Mentally  the  woman  never  was  brighter  than  up  to  a 
few  days  {10  or  12  days)  of  her  death.  I  was  told  the  opera- 
tion was  quite  severe.  She  had  no  severe  sickness.  .  .  . 
I  remember  seeing  Mrs.  Eddy  on  the  4th  day  of  August,  , 
1904,  just  previous  to  her  death.  I  don't  know  why  she  was 
called  down.  The  character  of  the  notes  and  mortgages  and 
other  securities  taken  from  the  Waukon  State  Bank  in  Au- 
gust, 1904,  were  not  changed  until  they  were  inventoried  in 
the  estate  and  none  of  them  sold.  I  don't  know  of  any 
change.  I  think  the  inventory  was  dated  May  5,  1905,  and 
was  made  as  the  assets  were  at  the  time  of  her  death.  I  think 
quite  likely  that,  between  the  6th  of  August  and  the  time 
of  making  the  inventory,  there  were  payments  made  on  these 
notes.  The  payments  were  made  to  me  at  Waukon,  Iowa.  So 
far  as  I  was  connected  with  them,  there  was  no  change  from 
AtiguBt  3,  1904,  until  a  day  or  two  after  the  death  of  H.  H. 
Adams.    I  think  that,  while  I  was  in  Florida  being  appointed 
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as  executor,  there  was  some  party  went  to  tbe  bank,  and  Mr. 
Howe  received  a  payment  of  $200  or  $300.  This  would  be 
Bome  time  I  think  in  August,  1904.  I  took  poesessiou  of  these 
notes  and  securities  listed  in  Exhibit  A  after  my  appointment 
as  such  executor.  I  knew  where  they  were  prior  to  that  time. 
They  were  where  I  Tiad  left  them.  I  went  and  got  them  after 
my  appointment  as  executor.  There  was  no  necessity  for  the 
notes  and  mortgages  to  be  here  until  I  was  appointed  exeen- 
tor.  There  was  nothing  to  do  with  them.  I  was  away  from 
the  11th  day  of  August,  1904,  until  about  the  20th  or  22d  of 
August,  when  I  brought  the  securities  home  with  me,  after 
my  appointment  as  executor.  I  know  these  notes,  mortgages, 
and  securities  listed  in  Exhibit  1  were  outside  of  the  state 
of  Iowa  on  August  6,  1904,  from  my  own  personal  knowledge. 
I  had  taken  them  out  of  the  state.  I  took  them  on  the  4th 
day  of  August,  from  Mrs.  Adams.  Then  I  placed  them  in 
a  bank  for  safe-keeping.  That  bank  was  in  the  city  of  Prairie 
du  Chien,  state  of  Wisconsin.  I  placed  them  there  on  my 
return  from  Chicago,  myself.  And  they  remained  in  the 
bank  at  Prairie  du  Chien  until  I  was  appointed  executor  of 
the  estate  of  H,  H,  Adams,  deceased,  in  the  state  of  Florida. 
.  .  .  The  city  of  Prairie  du  Chien  is  about  five  miles  from 
the  southeast  comer  of  Allamakee  county.  I  don't  know  the 
exact  distance.  It  is  the  nearest  railroad  station  from  Wan- 
kon  outside  of  the  state  of  Iowa.  .  .  ,  There  was  no 
necessity  for  the  notes  and  mortgages  to  be  here.  There 
was  nothing  to  do  with  them.  I  was  away  from  the  11th  of 
August,  1904,  until  about  the  20th  or  22d  of  August,  when 
I  brought  the  securities  home  with  me,  after  my  appointment 
as  executor,  Q.  You  had  taken  them  yourself  outside  of  the 
state,  had  you,  Mr.  Hendriek  I  A.  I  had.  Q.  And  had  tiiem 
under  your  control  when  you  took  them  outside  of  the  state 
and  left  them  outside  of  the  state,  were  they,  Mr.  Hendrickt 
A.  I  took  them  on  the  4th  day  of  August,  from  Mrs.  Adams, 
and  then  I  placed  them  in  a  bank  for  safe-keeping.  Q.  And 
that  bank  was  in  the  city  of  Chicago,  was  it,  or  where  was  itt 
A.  That  bank  was  in  the  city  of  Prairie  du  Chien.  Q.  Wis- 
consin T  A.  Wisconsin.  I  placed  them  there  on  my  return 
from  Chicago.  Q.  And  you  placed  them  there  in  t^at  bonk 
yourself  did  you,  Mr.  Hendriek T    A.  I  did;  yes,  sir. 

The  fair  inference  from  this  testimony  is  that  Mrs.  Adams, 
who  was  temporarily  in  Chicago,  and  was  very  sick,  directed 
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Hendrick  to  get  the  aecnrities  held  by  the  Waukon  Bank  and 
take  them  to  Chicago.  This  was  done ;  Hendrick  executing  a 
receipt  to  the  Waakon  Bank  for  the  securities.  Arriving  at 
Chicago,  he  gave  the  securities  to  Mrs.  Adatna,  and  she  handed 
them  back  to  him,  and  npon  his  own  motion  he  returned  and 
placed  them  in  the  bank  at  Prairie  da  Chien  for  safe-keeping, 
still  having  power  thereover  in  virtue  of  his  original  arrange- 
ment. There  ean  be  no  doubt  in  our  minds  that  this  transac- 
tion was  bad  to  avoid  our  collateral  inheritance  t&x  laws,  and 
that  Hendrick  still  retained  control  over  the  securities  and 
•  either  received  payments  thereon  or  was  authorized  to  do  ao 
until  the  revocation  of  his  authority  by  the  death  of  Mrs, 
Adams.  The  ultimate  question  then  is :  Did  this  removal  of 
the  securities  by  Hendrick,  with  the  consent  of  Mrs.  Adams, 
and  the  placing  of  the  same  in  the  Prairie  du  Chien  bank, 
relieve  the  same  from  the  collateral  inheritance  taxt  The 
writer  is  of  the  opinion  that  it  does  not  True,  the  property 
was  not  physically  present  in  this  state  at  the  time  of  Mrs. 
Adama'  death,  but  this  fact  is  not  controlling  in  our  opinion. 
Althou^  not  physically  present,  the  loaning  buaineBS  estab- 
lished in  this  jurisdiction  still  continned.  Mrs.  Adams'  agents 
still  had  power  to  collect,  to  get  the  securities  which  were 
simply  left  for  safe-keeping  in  the  bank  at  Prairie  du  Chien, 
and  to  deliver  them  to  the  makers.  The  fair  inference  from 
the  record  is  that  these  securities  were  left  in  the  Wisconsin 
bank  by  Hendrick  and  in  his  name,  and  that,  although  in  Wis- 
consin, they  were  there  simply  for  safe-keeping,  and  were  in 
fact  in  the  constructive  possession  of  Hendrick  in  Iowa.  If 
Hendrick  had  been  the  owner  and  had  deposited  the  papers  in 
the  Prairie  du  Chien  bank  umply  for  safe-keeping,  as  the 
record  shows  he  did  in  this  case,  there  would  be  no  doubt  that 
the  property  would  have  been  subject,  not  only  to  general 
taxation  in  this  state,  but  also  subject  to  the  collateral  inherit- 
ance tax.  Instead  of  being  the  owner,  he  was  in  possession 
as  an  agent  for  the  owner,  who  had  such  control  over  the 
paper  that  it  was  taxable  here,  and  the  securities  at  all  times 
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were  constmctively  in  Iowa.  The  following  cases  sapport  this 
concloBioii :  In  re  Merriam  Est.,  147  Mich.  630,  (111  N.  W. 
196,  9  L.  B.  A.  (N.  S.)  1104,  118  Am.  St.  Rep.  561,  11  Ann. 
Cas.  119);  Hunter  v.  Board  of  Supervisors,  33  Iowa,  376; 
Bristol  V.  Washington  County,  177  U.  S.  133,  (20  Sup.  Ct.  585, 
44  L.  Ed.  701) ;  Metropolitan  Co.  v.  New  Orleans,  205  U.  S. 
395,  (27  Sup.  Ct.  499,  51  L.  853) ;  Morrow  v.  Gould,  145  Iowa, 
1;  /»  re  Stanton's  Estate,  142  Mich.  491,  (105  N.  W.  1122) ; 
Callahan  v.  Woodbridge,  171  Mass.  595,  (51  N.  E.  176); 
Hutchinson  v.  Board,  66  Iowa,  39;  In  re  Bogers'  Estate,  149 
Mich.  305,  (112  N.  W.  931, 11  h.  R.  A.  (N.  S.)  1134,  119  Am. 
St.  R«p.  677) ;  Heinz  v.  Board,  121  Iowa,  445;  Staie  v.  Dal- 
rympU,  70  Md.  294,  (17  Atl  82,  3  L.  R.  A.  372) ;  In  re  Hou- 
dayer,  150  N.  Y.  37,  (44  N.  E.  718,  34  L.  R.  A.  235,  55  Am.  St 
Rep.  642),  This  is  the  rule,  although  the  securities  may  be 
temporarily  absent  from  the  state.  See  In  re  Stanton's  Estate, 
supra;  Blackstone  v.  Miller,  188  U.  S.  189,  (23  Sup.  Ct  277, 
47  L.  Ed.  439) ;  Metropolitan  Co.  v.  New  Orleans,  supra;  Buck 
V.  Beach,  206  U.  S.  392,  (27  Sup.  Ct  712,  51  L.  Ed.  1106,  11 
Ann.  Cas.  732).  The  main  cases  relied  upon  in  support  of  the 
contrary  view  are  Weaver's  Estate  v.  State,  110  Iowa,  328, 
Gilbertson  v.  Oliver,  129  Iowa,  571 ;  In  re  Stone's  Estate,  132 
Iowa,  136;  People  v.  Griffi.tk,.2i5  111.  532,  (92  N.  E.  313).  In 
our  opinion,  none  of  these  cases  are  in  point. 

"We  borrowed  our  statute  from  the  state  of  New  York, 
and  the  interpretations  thereof  by  the  courts  of  that  state  are 
quite  conclusive  here.  For  this  reason  the  New  Tork  eases 
already  cited,  and  In  re  Whiting,  150  N.  Y.  27,  (44  N.  E.  715, 
34  L.  R.  A.  232,  55  Am.  St  Rep.  640),  are  quite  in  point 

In  Bi-istol  V.  Washington  County,  177  U.  S.  133,  (20  Sup. 
Ct  585,  44  L.  Ed.  701),  supra,  the  Supreme  Court  of  the 
United  States  approved  the  following  decision  from  a  lower 
court : 

'For  many  purposes  the  domicile  of  the  owner  is  deemed 
the  situs  of  his  personal  property.  This,  however,  is  only  a 
fiction,  from  motives  of  convenience,  and  is  not  of  universal 
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application,  but  yields  to  the  actual  situs  of  the  property 
when  justice  requires  that  it  should.  It  is  not  allowed  to  be 
contKdling  in  matters  of  taxation.  Thus  corporeal  personal 
property  is  conceded  to  be  taxable  at  the  place  where  it  is 
actually  situated.  A  credit,  which  cannot  be  regarded  aa 
situated  in  a  place  merely  because  the  debtor  resides  there, 
must  usually  be  considered  as  having  its  situs  where  it  is 
owned — at  the  domicile  of  the  creditor.  The  creditor,  how- 
ever, may  give  it  a  business  situs  elsewhere,  as  where  he 
places  it  in  the  hands  of  an  agent  for  collection  or  renewal, 
with  a  view  to  relooning  the  money  and  keeping  it  invested 
as  a  permanent  business.'  After  citing  Catlin  v.  Sull,  21 
Vt.  152,  People  ex  rel.  Jefferson  v.  Smith,  88  N.  Y.  576,  WQr 
cox  V.  Ellis,  14  Kan.  588  (19  Am.  Rep.  107),  Tazewell  County 
Sup'rs  V.  Davenport,  40  111.  197,  and  many  other  cases,  the 
opinion  continued  thus:  'The  obligation  to  pay  tases  on 
property  for  the  support  of  the  government  arises  from  the 
fact  that  it  is  under  the  protecti<Hi  of  the  government.  Now, 
here  was  property  within  this  state,  not  for  a  mere  tempo- 
rary purpose,  but  as  permanently  as  though  the  owner  re- 
sided here.  It  wad  employed  here  as  a  business  by  one  who 
exercised  over  it  the  same  control  and  management  aa  over 
his  own  property,  except  that  he  did  it  in  the  name  of  an 
absent  principal.  It  was  exclusively  under  the  protection  of 
the  laws  of  this  state.  It  had  to  rely  on  those  for  the  force 
and  validity  of  the  contracts  on  the  loans  and  the  preserva- 
tion and  enforcement  of  the  securities.  The  laws  of  New 
York  never  operated  on  it.  If  credits  can  ever  have  an  actual 
situs  other  than  the  domicile  of  the  owner,  can  ever  be  re- 
garded as  property  within  any  other  state  and  as  under 
obligation  to  contribute  to  its  support  in  consideration  of 
being  under  its  protection,  it  must  be  so  in  this  case. ' 

See,  also.  New  Orleans  v.  Stempel,  175  U.  S.  309,  (20  S.  C. 
110,  44  L.  Ed.  174) ;  Metropolitan  Co.  v.  New  Orleans,  205  U. 
S.  395,  (27  Sup,  a.  499,  51  L.  Ed.  853) ;  Blackstone  v.  Miller, 
188  U.  S.  189,  (23  Sup.  Ct.  277,  47  L.  Ed.  439) ;  U.  8.  v.  Per- 
kins, 163  U.  S.  625,  (16  Sup.  Ct.  1073,  41  L.  Ed.  287) ;  Savings 
&  Loan  Soc.  v.  Multnonuih  Co.,  169  U.  S.  421,  (18  Sup.  Ct.  392, 
42  L.  Ed.  803) ;  Adams  v.  Batchelder,  173  Mass.  258,  (53  N.  E. 
824,  73  Am.  St.  Rep.  282). 
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In  Hutchinsan  v.  Board,  66  Iowa,  35,  this  court  said : 

The  plaintiff  has  the  money  in  question  under  hia  con- 
trol and  management,  and  loaned  the  same  for  pecuniary 
profit,  and  is  therefore  clearly  within  the  letter  and  spirit  of 
the  statute;  and  counsel  do  not  claim  otherwise.  Their  con- 
teution  ia  that  the  statute  should  not  be  so  construed,  for 
the  reason,  as  we  understand,  that,  whatever  may  be  the  rule 
as  to  tangible  personal  property,  the  situs  of  moneys  and 
credits  is  where  the  owner  resides;  and,  as  the  owners  reside 
in  England,  such  property  cannot  be  taxed  here,  for  the  rea- 
son that  it  must  be  deemed  to  be  in  England.  It  is  undoubt- 
edly true  that  for  some  purposes,  to  prevent  injustice,  a  legal 
fiction  has  been  adopted  in  relation  to  the  situs  of  personal 
property.  But  this  fiction  cannot  be  permitted  to  prevail  in 
view  of  the  facts  of  this  case.  Nor  are  we  aware  of  any 
difference  between  different  species  of  personal  property. 
The  fiction,  when  allowed  to  prevail  at  all,  applies  alike  to 
all  personal  property.  The  property  taxed  is  in  the  posses- 
sion and  under  the  control  of  the  plaintiff.  It  in  fact  is  in 
this  state,  within  the  meaning  and  intent  of  the  statute ;  and 
can  the  courts,  by  the  invocation  of  a  fiction,  defeat  the  plain 
meaning  and  intent  of  the  General  Assembly  1  We  think  not, 
for  it  is  the  undoubted  province  of  the  General  Assembly  to 
determine  what  property  actually  within  the  state  is  taxable, 
and  unless  the  courts  can  say  that  the  law  is  unconstitutional, 
or  possibly  that  it  conflicts  with  some  fundamental  law  that 
is  universally  recognized,  they  are  not  only  powerless,  but  it 
is  their  clear  and  undoubted  duty  to  enforce  the  statute.  This 
question  was  considered  in  this  court  in  Hunter  v.  Board  of 
Supervisors,  33  Iowa,  376,  and  has  been  expressly  determined 
in  other  states,  under  similar  statutes,  in  accord  with  the 
views  above  expressed.  People  v.  Horns  Itts.  Co.,  29  Cal. 
533;  Board  of  Supervisors  v.  Dai<enport,  40  111.  197;  Red- 
mond V.  Commissioners,  87  N.  C.  122.  We  base  our  conclu- 
sion on  the  fact  that,  not  only  is  the  money  loaned  and 
invested  in  this  state,  but  it  is  under  the  exclusive  control 
of  the  plaintiff,  and  therefore  its  situs  is  here,  and  not  in 
England,  where  the  owner  resides.  Some  question  is  made 
as  to  the  amount  of  the  assessment,  but,  if  assessable  here  at 
all,  we  are  clearly  of  the  opinion,  for  several  reasons,  that 
the  amount  is  not  greater  than  it  should  be.  At  some  time 
prior  to  1882  the  plaintiff  voluntarily  executed  his  note  to 
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the  parties  in  England  from  whom  he  obtained  the  money. 
This  was  done  for  the  sole  porpose  of  thereby  avoiding  taxa- 
tion. It  may  be  that,  under  tiie  statute,  it  would  have  this 
effect,  if  a  bona  fide  indebtedness  was  thereby  created.  The 
plaintiff  was  a  witness  in  his  own  behalf,  and,  without  any 
apparent  desire  to  conceal  anything,  has  undoubtedly  stated 
the  whole  transaction  just  as  it  is,  and  therefrom  the  satis- 
factory conclusion  is  reached  that  the  execution  of  the  notes 
did  not  create  any  indebtedness,  and  it  was  not  so  understood. 
The  plaintiff  did  not  borrow  any  money  of  persons  in  Eng- 
land, and  he  was  in  no  manner  indebted  to  them,  but  simply 
acted  as  their  agent  for  a  small  compensation.  He  is  possessed 
of  ample  funds,  belonging  to  his  principals,  to  enable  him  to 
pay  the  taxes  assessed  on  the  moneys  and  credits  under  his 
exclusive  control. 

The  case  is  quite  analogous  to  the  one  now  before  ua ;  the 
removal  of  the  notes  here  being  the  equivalent  of  the  making 
of  the  fictitious  note  in  that  case.  It  waa  a  removal  in  form 
only,  and  there  is  ao  showing  that  the  agent,  Hendrick,  parted 
with  any  control  over  the  property.  Moreover,  it  is  provided 
in  section  1467-e  of  the  Code  Supplement  that : 

Whenever  any  property,  real  or  personal,  within  this 
state  belongs  to  a  foreign  estate,  and  said  foreign  estate  passes 
in  part  exempt  from  the  collateral  inheritance  tax,  and  in 
part  subject  to  said  collateral  inheritance  tax,  and  it  is 
within  the  authority  or  discretion  of  the  foreign  executor, 
administrator,  or  trustee  administering  the  estate  to  dispose 
of  the  property,  not  specifically  devised  to  direct  beirs  or  dev- 
isees in  the  payment  of  the  d%bts  owing  by  decedent  at  the 
time  of  his  death,  or  in  the  satisfaction  of  legacies,  devises, 
or  trusts  given  to  direct  and  collateral  legatees  or  devisees, 
or  in  payment  of  the  distributive  shares  of  any  direct  and 
collateral  heirs,  then  the  property  within  the  jurisdiction  of 
this  state,  belonging  to  such  foreign  estate,  shall  be  subject 
to  the  collateral  inheritance  tax  imposed  by  chapter  four 
(4)  of  title  Bcven  (7)  of  the  Code,  and  the  tax  due  thereon 
shall  be  assessed  as  provided  in  the  next  preceding  section 
of  this  act,  and  with  the  same  proviso  respecting  the  deduc* 
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tion  of  the  proportionate  share  of  the  indebtednesB,  aa  therein 
provided. 

And  section  1477-e  reads  in  this  wise : 

No  safe  deposit  company,  trust  company,  bank  or  other 
institution,  person  or  persons  holding  securities  or  assets  of 
the  decedent  shall  deliver  or  transfer  the  same  to  the  executor 
or  administrator  or  legal  representative  of  said  decedent  un- 
less notice  of  the  time  and  place  of  such  intended  transfer  be 
served  upon  the  state  treasurer  at  least  five  days  prior  to  the 
transfer  thereof,  or  unless  the  tax  for  which  such  securities 
or  assets  are  liable  under  chapter  four  (4),  title  seven  (7)  of 
the  Code  shall  be  first  paid.  It  shall  be  lawful  for,  and  the 
duty,  of  the  treasurer  of  state  to  personally,  or  by  any  per- 
son by  him  duly  authorized,  to  examine  such  securities  or 
assets  at  the  time  of  such  delivery  or  transfer.  Failure  to 
serve  such  notice  upon  the  treasurer  of  state  or  to  allow  such 
examination  on  the  delivery  of  such  securities  or  assets  to 
such  executor,  administrator  or  legal  representative  before 
said  tax  is  paid  shall  render  such  safe  deposit  company,  trust 
company,  bank  or  other  institution,  person  or  persons  liable 
for  the  payment  of  the  taxes  due  upon  such  securities  or 
assets  as  provided  in  said  chapter  four  (4). 

These,  to  our  minds,  indicate  that  the  property  was  tax- 
able here. 

As  already  suggested,  if  Mrs.  Adams  had  been  a  resident 
of  this  state  and  had  herself  made  the  deposit  of  the  notes  in 
the  Prairie  du  Chien  bank,  there  could  be  no  question  of  the 
right  to  impose  a  collateral  inheritance  tax  upon  the  property. 
The  property  was  in  the  hands  of  her  agent,  who  did  the  same 
thing,  and,  but  for  the  removal,  all  agree  that  the  property 
was  subject  to  the  collateral  inheritance  tax.  Should  bis 
removal  of  the  property  to  the  Wisconsin  bank  be  given  more 
force  than  if  Mrs.  Adams  had  removed  itl  So  far  as  shown, 
Hendrick  retained  the  same  control  over  the  securities  after 
the  deposit  as  before;  the  business  was  left  in  lus  hands;  and 
the  notes  and  mortgages  were,  so  far  as  shown,  subject  to  re- 
call for  business  use  at  any  time.    We  are  of  the  opinion  that 
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they  were  subject  to  onr  collateral  inheritaDCe  tax,  and  that 
the  judgment  below  should  be  sustained. 

The  judgment  must  therefore  be,  and  it  is — Affirmed. 

Ladd,  C.  J.,  and  Preoton  and  Withbow,  JJ.,  concur. 
Wb&ver,  Etams  and  Qatnob,  JJ.,  dissent. 


Alezandbia  Billiabd  CoMPANy,  Appellant,  T.  J.  MiLoeLOW- 
SKY,  Appellee. 


I  tautnt:     aokeeuknt  to  luisi:     VAUOVFt.     A  defloite 

1  writtoa  sgreement  to  moke  a  lease  of  property  upon  certain  Axed 
tenna  in  binding,  though  no  formal  lease  iB  ever  executed;  bat  be- 
fore a  par^  may  rely  upon  such  an  agreement  he  must  show  a  meet- 
ing of  the  minds  of  the  parties  upon  all  the  terms  and  conditiona  ot 
the  intended  lease,  and  full  performance  on  his  part  and  refusal 
of  the  other  party  to  execute  the  lease. 

Saau;    AusnifKNT  to  lease:    bbxaoh.    A  eontraet  for  a  lease  provid- 

2  ing  that  the  premisea  shall  be  sublet  with  consent  of  the  owner  upon 
terms  satisfactory  to  the  parties  was  not  violated  by  refusal  to 
execute  a  lease  containing  terms  impooed  by  the  owner  different 
from  those  contemplated  by  the  original  agreement. 

Same;    aobeeukmt  to  lubx:    when  irFEcrivE.    Where  it  was  nndet- 

3  stood  by  the  parties  that  there  was  to  be  no  binding  contract  until  a 
formal  written  agreement  was  executed  no  contract  existed  until  this 
provision  was  complied  with. 

8ame;     aqbeeuemt  to  lease:     breach:     evidence.    In  this  action  to 

4  recover  damagae  for  breach  of  a  contract  to  lease  property  contain- 
ing a  provision  for  subletting  upon  terms  satisfactory  to  the  parties, 
remodeling  to  make  the  premises  suitable  for  a  certain  business  and 
consent  of  the  owner,  the  evidence  fails  to  show  that  the  lessee  was 
at  fault  in  not  executing  the  lease  and  that  there  was  an  agreement 
as  to  ita  terms. 

Same:    aorekhent  to  ixabz:    estoppel.    Where  a  sublessee  had  the  ab- 

5  solute  right  to  refuse  conditions  Imposed  by  the  owner  in  ease  ot 
subletting,  the  fact  that  be  made  difFerent  objections  to  the  pro- 
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pOBed  leaae  at  the  trial  than  at  the  time  of  the  agreement  waa  not 
ground  tot  estoppel ;  there  having  been  no  meeting  of  mindB  on  that 
question. 

Appeal  from  Folk  District  Court. — Hon.  Chas.  S.  Bbadshaw, 
Judge. 

Tuesday,  Novehb^  24, 1914. 

Action  at  law  to  recover  damages  for  a  breach  of  contract 
to  lease  certain  premises  in  the  city  of  Des  Moines.  Trial  to  a 
jury,  directed  verdict  for  defendant,  and  plaintiff  appeals. — 
Affirmed. 

Oscar  Strauss  and  Don  B.  Shaw,  for  appellant. 

Sowe  <&  Lyon  and  Parsons  &  MUls,  for  appellee. 

Deemeb,  J. — The  estate  of  C.  Toungerman,  Incorporated, 
is  the  owner  of  the  premiseB  in  controversy,  and  in  March  of 
the  year  1910  it  leased  the  same  by  written  lease  to  Abe 
Franket  and  Nate  Siegel  for  the  term  of  ten  years.  The  lease 
provided,  among  other  things,  that  the  lessees  would — 

not  sell  this  lease  nor  underlet  the  entire  premises  without 
the  written  eonseot  of  the  party  of  the  first  part,  but  may 
sublet  portions  of  said  building  with  the  consent  of  the  said 
party  of  the  first  part  being  first  obtained  thereto,  provided, 
however,  that  the  same  shall  not  be  sublet  to  any  tenant  who 
will' use  the  said  premises  for  any  unlawful  purpose  or  any 
housekeeping  or  for  any  business  that  shall  be  a  detriment  to 
the  building  or  for  any  business  that  shall  create  a  wear  and 
tear  more  than  the  ordinary  business  of  stores  or  offices  or, 
light  manufacturing,  and  that  they  would,  at  the  expiration 
of  this  lease,  surrender  the  possession  of  said  premises  to  the 
party  of  the  first  part  without  further  notice  to  quit  in  as 
good  condition  and  repair  as  the  same  are  now  in  or  may  he 
placed  in  hy  the  party  of  the  first  part,  unavoidable  wear  and 
tear  alone  excepted. 
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The  lessor  agreed  to  make  certain  specified  alterations 
and  changes  in  the  building  in  conformity  to  certain  specifica- 
tions made  by  named  architects,  and  also  to  keep  the  roof  of 
the  building  in  repair ;  but  other  repairs  were  to  be  made  by 
the  lessees.  Lessees  were  to  pay  for  the  light  and  beat  of  the 
building,  and  they  also  agreed  that  they  would — 

not  allow  the  said  premises  to  be  damaged  or  depreciated  in 
value  by  any  act  of  negligence  of  theirs  or  their  employ^  or 
any  subtenant  to  whom  they  may  lease  the  same  under  the 
provisions  of  this  lease,  in  any  manner  whatever,  and  use  all 
proper  oare  and  diligence  in  taking  care  of  the  same  and  at 
the  expiration  of  this  lease  to  surrender  the  said  premises  in 
a  clean,  presentable  condition  upon  removal  therefrom;  and 
to  comply  with  the  ordinances  of  said  city  relative  to  the  sani- 
tary condition  of  said  premises  and  the  removal  of  snow  and 
other  obstructions  from  the  sidewalk. 

Frankel  and  Siegel  ass^ed  this  lease  to  the  plaintiff,  a 
corporation  doing  business  in  the  city  of  Bes  Moines,  with 
the  consent  of  the  original  lessor.  Some  time  in  September 
of  the  year  1912,  plaintiff  entered  into  negotiations  with 
defendant  to  lease  a  part  of  the  building  leased  by  them,  and 
pursuant  thereto  they  entered  into  a  memorandum  of  agree- 
ment, which  reads  as  follows : 

This  agreement  made  and  entered  into  on  this  5th  day 
of  September,  A.  D.  1912,  witnesseth:  That  whereas  the 
Alexandria  Billliard  Company,  a  corporation  duly  organized 
nnder  the  laws  of  the  state  of  Iowa,  hereinafter  known  as 
party  of  the  first  part,  holds  a  lease  for  a  period  of  eight 
years  from  the  25th  day  of  June,  1912,  from  the  C.  Younger- 
man  Estate,  Incorporated,  on  the  premises  locally  known  as 
513  and  515  Locust  St.,  Des  Moines,  Iowa,  and  whereas  J, 
Miloslowsky,  hereinafter  known  as  party  of  the  second  part, 
is  desirous  of  subletting  the  first  floor  of  the  building  upon 
the  said  property  for  the  unexpired  portion  of  the  lease,  it 
is  therefore  mutually  agreed  by  and  between  the  parties  hereto 
that  party  of  the  first  part  agrees  to  sublet  said  first  floor  of 
said  premises  save  and  except  that  portion  of  the  said  first 
floor  DOW  occupied  by  a  saloon,  and  a  ten-foot  entrance  off  the 
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west  side  of  said  premises  leading  to  the  stairway  to  the  see- 
ond  floor,  where  first  party  contemplates  moving  his  billiard 
hall,  and  said  second  party  agrees  to  pay  to  said  first  party 
or  his  assigns,  for  the  use  of  first  said  door,  the  sum  of  $350 
per  month.  It  is  understood  that  said  first  party  is  to  build 
their  own  partitions  for  the  ten-foot  entrance  heretofore  men- 
tioned, at  their  own  expense.  It  is  further  understood  by 
and  between  the  parties  hereto  that  said  second  party  is  to 
use  said  first  floor  for  a  moving  picture  business  or  any  other 
legitimate  business,  and  that  this  contract  is  to  be  of  no  force 
and  effect  unless  said  subletting  herein  contemplated  is  con- 
sented to  by  the  landlord,  the  C,  Yonngerman  Estate,  Incor- 
porated. It  is  further  understood  by  and  between  the  par- 
ties hereto  that  the  principal  use  to  which  the  second  party 
contemplates  putting  said  first  floor  is  a  moving  picture  busi- 
ness, and  unless  said  pillars  supporting  the  roof  of  the  said 
first  floor  can  be  removed  so  as  to  make  the  room  suitable  to 
said  business,  then  and  in  that  event  this  contract  is  to  be  of 
no  force  or  effect.  Second  party  further  agrees  to  surrender 
back  to  the  first  party  said  premises  in  the  same  condition  as 
that  in  which  he  received  them  at  the  termination  of  sublease. 
Said  second  party  as  a  further  consideration  agrees  to  pay  to 
the  first  party  a  bonus  of  $5,000  over  and  above  the  monthly 
rental  herein  provided  for.  Said  $5,000  to  be  paid  when  the 
contract  of  said  lease  is  executed  and  is  satisfactory  to  both 
parties.  It  is  further  understood  and  agreed  that  this  con- 
tract is  to  be  of  no  force  and  effect  if  the  C.  Yonngerman  Es- 
tate, Incorporated,  does  not  agree  to  the  remodeling  necessary 
to  put  said  building  in  condition  for  the  moving  picture  busi- 
ness, and  said  contract  to  be  of  no  force  and  effect  if  the  city 
of  Des  Moines  refuses  to  license  for  the  operation  of  the  mov- 
ing picture  business  in  said  premises  hereinbefore  described. 

Witness  our  hands  at  Des  Moines,  Iowa,  this  5th  day  of 
September,  A.  D.  1912. 

[Signed]  Alexandria  Billiard  Co., 

By  A.  Frankel,  Pres., 
Party  of  the  First  Part. 
J.  Miloslowsky, 

Party  of  the  Second  Part. 

It  will  be  observed  that  this  is  a  conditional  agreement, 
and  that  it  contemplated  the  execution  of  a  subsequent  written 
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lease  between  the  parties;  a  part  of  the  consideration  to  be 
paid  Qpon  the  execation  of  a  lease  satisfactory  to  both  parties. 
Plaintiff  pleaded  that  all  the  conditions  of  this  agreement 
were  fully  perf«mned  by  it,  and  tiiat  it  tendered  defendant  a 
written  lease  in  accord  with  the  terms  of  the  preliminary 
agreement,  and  that  the  Youngerman  Estate  consented  to  the 
necessary  remodeling  of  the  building  to  put  it  in  condition  for 
defendant's  nse,  according  to  the  memorandum  of  agreement. 
It  also  pleaded  that: 

A  lease  was  prepared  which  was  satisfactory  to  both  par- 
ties, and  which  this  plaintiff  was  willing  and  offered  to  exe- 
cute; that  said  defendants  refused  to  execute  said  lease  and 
perform  the  conditions  of  said  agreement  set  out  in  plaintiff's 
original  petition,  demanding  that  the  said  C.  Youngerman 
Estate,  Incorporated,  agree  to  guarantee  the  furnishing  of 
heat  in  said  building  and  perform  other  conditions  not  re- 
quired or  set  out  in  said  written  agreement  between  plaintiff 
and  defendant,  basing  his  refusal  to  perform  the'  conditions 
of  said  agreement  to  be  performed  by  him  solely  and  only 
upon  the  refusal  of  the  said  C.  Youngerman  Estate,  Incor- 
porated, to  comply  with  conditions  which  were  not  embodied 
in  said  agreement;  that  defendant  thereby  prevented  and 
waived  further  compliance  with  the  conditions  of  said  contract 
and  agreement. 

Defendant  admitted  the  execution  of  the  memorandum  of 
agreement,  but  denied  each  and  every  other  allegation  of  the 
petition  and  an  amendment  thereto.  After  plaintiff  had  intro- 
duced all  his  testimony  in  support  of  its  pleadings,  defendant 
moved  for  a  directed  verdict,  and  this  motion  was  sustained; 
a  verdict  was  accordingly  directed,  and  judgment  rendered 
thereon.  The  appeal  is  primarily  from  the  ruling  on  the 
motiim. 

It  seems  that,  when  the  matter  of  subleasing  a  part  of  the 
property  to  the  defendant  was  presented  to  the  owner,  it 
prepared  and  submitted  to  the  parties  the  following 
memorandum : 
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The  Estate  of  C.  YouDgerman,  Incorporated,  hereby 
agrees  and  conaents  that  the  Alexandria  Billiard  Company 
may  sublet  to  J.  Miloelowsky  part  of  the  building  known  as 
513-515  West  Locust  St.,  described  in  the  lease  and  in  accord- 
ance with  the  terms  thereof,  which  lease  is  hereto  attached 
upon  conditions  as  follows: 

(1)  That  the  changes  and  alterations  to  be  made  by  the 
said  J.  Kiloslowsky  shall  be  under  the  direction  and  super- 
vision of  the  architects,  Proudfoot,  Bird  &  Rawson,  and  shall 
be  satisfactory  to  said  architects  that  the  strength  of  the 
building  is  not  in  any  way  impaired  thereby,  and  that  the 
expense  of  the  architects  shall  be  paid  by  the  said  J. 
Miloslowsky, 

(2)  That  J,  Miloslowsky  shall  at  the  expiration  of  its 
lease  replace  iron  columns  in  the  same  place  they  now  are, 
and  also  put  the  entire  room  in  the  condition  it  now  is,  if 
so  demanded  by  the  Estate  of  C.  Toungerman,  Incorporated. 

(3)  That  J.  Miloslowsky  shall  pay  the  rentals  under  said 
lease  direct  to  the  Estate  of  G.  Youngerman,  Incorporated, 
and  same  be  applied  upon  the  rent  of  the  lease  between  the 
Estate  of  C.  Youngerman,  Incorporated,  and  Frankel  & 
Siegel ;  the  Alexandria  Billiard  Company  being  successors  of 
said  firm  Frankel  &  Siegel. 

(4)  That  the  consent  hereby  given  shall  not  in  any  way 
release  Frankel  &  Siegel  or  the  Alexandria  Billiard  Company 
from  any  obligation  or  liability  under  their  lease  with  the  Es- 
tate of  C.  Youngerman,  Incorporated,  for  entire  building. 

(5)  That  the  said  Alexandria  Billiard  Company,  or 
Frankel  &  Siegel,  shall  assign  to  the  Estate  of  C.  Younger- 
man, Incorporated,  the  lease  with  J.  Miloslowsky,  as  (Kdlateral 
security  for  the  payment  of  the  rent  agreed  upon  in  the  said 
original  lease  above  mentioned. 

(6)  That  in  case  there  is  an  increase  in  the  insurance 
upon  the  building,  by  reason  of  the  occupancy  of  J.  Milo- 
slowsky, said  Miloslowsky  shall  pay  to  the  Estate  of  C.  Young- 
erman, Incorporated,  such  additional  cost  of  insurance. 

(7)  That  the  said  Miloslowsky  will  not  use  or  permit  the 
use  of  phonographs,  graphophones,  or  other  similar  instru- 
ments upon  said  premises. 

This  agreement  was  not  signed  by  any  one  representing 
the  owner,  or  by  the  defendant,  and  it  embodied  many  prbpo- 
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sitioDS  not  covered  by  the  original  agreement  between  the  par- 
ties plaintiff  and  defendant;  and  defendant,  although  express- 
ing himself  as  apparently  satisfied,  took  it  to  read  it  over 
again,  and  then  refused  to  sign  it  or  the  lease.  It  seems  that 
the  parties  plaintiff  and  defendant  attempted  to  draw  up  a 
written  lease  in  aecordanee  with  the  terms  of  the  preliminary 
agreement  before  any  conference  was  had  with  the  owners  of 
the  building  or  its  representative,  and  that  an  attorney  for  the 
plaintiff  attempted  to  formulate  a  lease  which  was  satisfactory 
to  the  defendant,  and  that,  upon  a  second  attempt  to  prepare 
such  a  lease,  defendant  expressed  himself  aa  satisfied  there- 
with ;  but,  as  the  owner  had  not  yet  been  consulted,  neither 
party  signed  the  same.  On  the  same  day  this  lease  was  pre- 
pared, a  conference  was  bad  with  a  representative  of  the 
owner,  and  the  written  statement  of  the  owner  which  we  have 
heretofore  set  oat  was  submitted  to  defendant,  and  it  is 
claimed  that,  after  he  had  read  this,  he  expressed  satisfaction 
therewith.  We  here  quote  the  testimony  as  to  what  was  said 
at  this  time,  and  as  to  what  the  defendant  subsequently  did. 
Frankel,  representing  the  plaintiff,  said: 

The  agreement  that  Mr.  Youngerman  presented  to  Milo- 
slowsky  was  discussed  there.  There  were  some  things  that 
-  Miloslowsky  wanted  Mr.  Youngerman  to  do  that  Youngerman 
didn't  feel  like  doing,  and  putting  the  same  in  the  same  shape 
it  was  after  the  lease  was  up  as  it  was  when  he  took  it.  .  .  . 
Miloslowsky  finally  said  it  was  all  right ;  that  he  was  coming 
up  to  sign  it  I  saw  Miloslowsky  the  next  day  in  regard  to 
this  contract,  and  he  had  a  talk  with  him.  He  said  that  the 
deal  was  off.  That  Mr,  Youngerman  didn't  want  to  do  what 
he  wanted  him  to  do,  or  something  like  that. 

On  cross-examination  he  said : 

Mr.  Miloslowsky  and  I  both  expressed  ourselves  in  Mills' 
office  that  we  were  satisfied  with  the  lease,  but  I  didn't  sign 
it  np  at  that  time  because  Mr.  Miloslowsky  was  not  ready  to 
sign  it,  I  guess.  He  didn't  sign  it.  There  was  nothing  special 
said  about  finding  out  whetiier  Youngerman  would  permit 
Vol.  167  li-s-Se 
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the  thing  to  be  done  in  that  way.  .  .  .  The  property  ia 
owned  by  the  Youngermaa  Estate.  Exhibit  3  is  what  I  refer 
to  as  Vonngerman 's  consent  in  writing.  Mr.  TouDgerman 
hasn't  signed  it.  There  was  one  that  was  signed  by  Mr. 
Youngerman.  ...  I  don't  know  where  the  paper  is  that 
was  signed  by  Kir.  Youngerman.  I  thought  maybe  I  left  it  at 
Mr.  Strauss'  office,  but  I  don't  know  where  it  is  right  now.  I 
think  that  the  last  lease  was  drawn  after  Aliloslowsky  saw 
Yonngerman's  consent.  When  I  say  that  I  saw  Younger- 
man's  consent,  I  refer  to  Exhibit  3.  There  most  have  been 
more  than  one  paper,  but  not  at  that  time.  I  didn't  see 
Youngerman  sign  any  consent.  .  .  .  Exhibit  3  is  not  the 
only  objections  or  conditions  that  I  saw  Mr.  Toungerman 
have  there  at  the  time  we  were  in  Mr.  Strauss'  office.  The 
one  I  saw  was  signed  by  the  C.  Youngerman  Estate.  I  went 
to  Mills'  office  and  drew  up  this  agreement,  the  one  that 
Miloslowsky  and  I  signed,  that  I  would  enter  into  a  lease. 
The  lease  was  written  and  after  that  I  went  up  to  Strauss' 
office.  Q.  Then  these  objections  that  I  hold  in'my  hand,  or 
this  statement  from  Mr,  Youngerman  that  I  hold  in  my  hand, 
marked  Exhibit  3,  were  presented  by  Mr.  Youngerman  there 
at  Mr.  Strauss'  office,  after  you  had  been  to  Mr.  Mills'  office 
and  had  Exhibit  2  drawn,  isn't  that  right!  A.  Yes,  ^r.  No 
lease  was  drawn  up  after  that,  and  I  didn't  see  any.  After 
this  meeting  at  Strauss'  office,  the  paper  Exhibit  4  was  not 
presented  to  me  by  Miloslowsky.  Miloslowsky  did  not,  after  ' 
the  meeting  at  Strauss'  office,  present  me  with  any  paper,  nor 
did  I  tell  him  to  take  that  over  to  Youngerman 'a  office,  and 
he  did  not  say  he  took  it  over  to  Yonngerman's  office,  and  then 
came  back  to  me,  and  said  that  Youngerman  would  not  do 
it,  or  something  o£  that  kind.  I  met  him  in  the  office  of  my 
billiard  hall  after  that,  and  he  talked  with  me,  but  never  pre- 
sented any  paper.  He  did  say  at  that  time  that  the  deal  was 
off.  He  told  me  that  he  had  some  objeetiona,  and  he  and  I 
talked  something  of  going  to  see  Youngerman.  He  came  back 
to  see  me  after  that,  saying  that  Youngerman  would  not  do 
something  that  he  wanted  done.  He  said  he  wanted  Younger- 
man to  do  certain  things  before  he  signed  the  lease.  I  didn't 
see  him  have  any  objections  at  that  time.  He  said  that  he 
would  see  Mr.  Youngerman,  There  was  nothing  said  in  the 
meeting  in  my  billiard  hall  about  Miloslowsky  insisting  on 
having  a  provision  in  the  lease  that  his  rights  should  not 
be  affected  by  a  breach  of  the  lease  between  me  and  Si«gel  on 


Nov.  1914]       BiUiURD  Co.  v.  Miloslow&kt.  403 

the  one  side  and  the  C.  Youngerman  Estate  on  the  other,  and 
that  the  present  owner  of  the  building  should  recognize  Milo- 
slowsky  rights  under  the  lease,  and  that  he  should  consent  to 
ail  the  terms  and  conditions  of  the  sublease.  I  didn't  know 
that  Miloslowsky  was  insisting  upon  a  provision  in  the  lease 
that  repairs  should  be  made  by  the  owner.  He  was  to  make 
all  his  own  repaira.  In  the  last  lease  that  was  to  be  signed, 
he  was  to  do  his  own  remodeling.  I  never  heard  Miloslowsky 
say  anything  about  insisting  that  the  owner  of  the  property 
should  make  the  repairs.  I  was  furnishing  heat  for  the  build- 
ing. The  paper  I  saw  that  was  signed  by  the  Youngermaa 
Estate  was  at  Mr.  Strauss'  office.  It  was  not  delivered  to  me 
by  Mr.  Toongerman  or  by  any  one  for  him.  It  was  delivered 
to  Mr.  Strauss.  I  don't  know  where  it  is  now.  The  conver- 
sation that  I  have  referred  to  as  having  been  at  the  billiard 
hall  was  after  the  time  that  we  were  all  at  Mr.  Strauss'  office. 

The  general  manager  of  the  Toungerman  Estate  testified 
that  he  was  in  Strauss'  office  at  the  time  mentioned  by  Frankel, 
and  he  said : 

Well,  there  was  nothing  of  consequence  said  by  Mr. 
Miloslowsky  in  regard  to  this  instrument  (Exhibit  3)  as  to 
its  being  satisfactory  or  otherwise,  only  he  said  be  would 
take  it  and  think  it  over  that  evening.  The  instrument  that 
I  had  there  was  not  signed  by  him.  Mr.  Ayres :  What  was 
discussed  there  in  regard  to  this  matter  between  Mr,  Milo- 
slowsky and  Frankel,  and  what,  if  anything,  did  you  offer  to 
do,  or  say  you  would  do,  in  regard  to  subletting  or  remodel- 
ingT  A.  There  was  nothing  said:  I  did  not  offer  to  remodel 
anything.  Everything  was  all  satisfactory  to  me,  according 
to  Exhibit  3,  in  regard  to  allowing  them  to  sublet  the  premises 
to  Aliloslowsky  and  in  regard  to  remodeling  by  Miloslowsky 
of  the  premises.  I  don't  remember  anything  said  by  them  in 
regard  to  that  being  satisfactory  to  them.  .  .  .  The 
agreement  was  read  over  by  Mr.  Miloslowsky  there.  I  don't 
remember  whether  it  was  discussed  there  or  not.  Mr.  Ayres: 
When  you  got  through  and  started  to  leave,  what,  it  anything, 
was  said  in  regard  to  this  contract  being  satisfactory  or  other- 
wise by  Mr.  Miloslowsky!  A.  It  was  satisfactory.  He  said 
that  he  would  take  this  evening  to  think  it  over  and  give  me 
an  answer  in  the  morning.  He  had  reference  to  the  conditions 
whereby  we  were  giving  consent. 
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On  croas-«xammation  be  said : 

Exhibit  5  is  a  copy  of  the  lease  between  the  Youngerman 
Estate  and  the  Alexandria  Billiard  Company,  dated  March 
30,  1910,  and  it  was  on  accoant  of  this  lease  that  we  had  this 
made  in  Mr.  Strauss '  office.  It  was  for  the  purpose  of  consid- 
ering the  matter  of  consenting  to  the  subletting  by  the  Alex- 
andria Billiard  Company  to  Mr.  Miloslowaky.  I  don't  know 
who  wrote  Exhibit  3.  The  last  paragraph  was  written  by  Mr. 
Stranss.  I  don't  know  where  all  of  Exhibit  3  was  prepared. 
The  last  paragraph  was  prepared  by  Mr.  Stranss  himself  in 
his  own  office.  I  don't  know  as  to  whether  this  Exhibit  3  is 
the  original  document,  which  I  had  before  me  at  that  time. 
.  .  .  The  one  that  I  had  before  me  at  that  time  was  the  one 
on  which  part  was  written  by  Mr.  Strauss  with  pen.  There 
was  no  other  there  at  that  time  in  which  a  paragraph  bad 
been  written  by  Mr.  Strauss  with  pen.  .  .  I  did  not  sign  a 
Btat«ment  of  conditions  upon  which  I  suggested  that  the 
Youngerman  Estate  might  consent  to  the  lease  or  would  Insist 
upon  being  attached  to  the  lease.  I  don't  know  whether  such 
a  statement  was  signed  by  the  Alexandria  Billiard  Company. 
I  don't  know  whether  it  was  signed  by  Miloslowsky.  Milo- 
alowsky  took  it  away  with  him  that  night  The  document 
that  he  took  away  was  Exhibit  3,  and  I  have  not  seen  it  from 
that  time  until  to-day.  I  understand  that,  when  be  took  it 
away,  he  wanted  to  read  it  again  and  consider  it  over  n^ht. 
He  did  not  return  it  to  me  or  any  other  paper  signed.  The 
lease  was  not  made,  ...  No  lease  was  ever  dgned  by  and 
between  this  party.  The  Youngerman  Estate  did  not  give  its 
consent  to  any  lease  to  any  of  the  parties  to  this  action. 

On  redirect  the  witness  said : 

When  we  were  at  Mr.  Strauss'  office,  this  agreement 
(Exhibit  3)  was  discussed  there.  There  was  no  objection  to 
this  paragraph  in  Exhibit  3  'that  the  changes  and  alterations 
to  be  made  by  J.  Miloslowsky  shall  be  under  the  direction  and 
supervision  of  the  architects,  Proudfoot,  Bird  &  Bawson,  and 
shall  be  satisfactory  to  said  architects;  that  the  strength  of 
the  building  is  not  in  any  way  impaired  thereby;  and  that 
the  expense  of  the  said  architects  shall  be  paid  by  the  said  J. 
Hiloslows^.'  Mr.  Miloslowsky  read  that  there  and  saw  it. 
Nothing  was  said  aa  to  paragraph  2  of  Exhibit  3  'that  J. 
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Miloslowafay,  at  the  expiration  of  tiiis  lease,  shall  replace  the 
iron  columns  in  the  same  place  they  now  are ;  also  put  the 
entire  room  in  the  same  condition  it  now  is,  if  so  demanded  hy 
the  Estate  of  C.  Toungerman,  Incorporated.'  .  .  .  They 
had  this  instrument  (Exhibit  3)  and  read  it  over,  and  it  was 
satisfactory  to  me  with  the  exception  of  the  last  paragraph, 
and  I  told  Mr.  Strauss  to  add  that  in  regard  to  the  music  box. 
I  don't  know  that  Mr.  Miloslowsky  said  anything  about  any 
one  preparing  this  Exhibit  3.  Mr.  Miloslowsky  was  there 
when  I  came  in.  Nothing  more  was  said  than  that  it  was 
satisfactory.  As  I  said  before,  I  asked  Mr.  Strauss  to  add  thia 
last  paragraph  in  regard  to  noiseless  music  boxes.  Mr.  Ayres: 
Then,  as  I  understand  it,  this  proposition  or  agreement  was 
submitted  to  you  by  Mr.  Frankel  and  Miloslowsky  when  you 
came  up  there  I  A.  Yes,  sir.  Mr.  Ayres:  What  did  you  say 
in  regard  to  thatl  A.  It  was  satisfactory.  The  Court:  That 
is  what  you  saidT  Witness:  Tes,  sir.  Defendant  conceded 
that  it  was  satisfactory  to  Mr.  Toungerman. 

On  recross-examination  the  witness  said : 

I  don't  know  who  prepared  Exhibit  3.  I  saw  it  first  in 
Mr.  Strauss'  office.  It  was  lying  on  the  desk  there.  I  read 
it  myself  there.  I  don't  recall  whether  it  was  read  aloud  or 
not.  Miloslowsky  read  it.  After  he  read  it,  nobody  signed  it, 
but  Miloslowsky  said  he  would  take  it  home  with  him  and  read 
it  again  and  consider  it  over  night  before  he  determined  what 
he  would  do  with  it.  Mr.  Howe :  With  the  understanding  that 
he  was  going  to  take  it  home  with  him  and  read  it  over  and 
consider  it  over  night  before  he  determined  what  course  he 
would  eventually  pursue t  The  Court:  Tell  what  he  said. 
A.  Well,  I  recall  that  he  said  he  would  take  it  home  with  him 
and  reconsider  it  and  let  me  know  in  the  morning.  I  didn't 
see  him  any  more  that  evening.  I  don't  know  when  the  date 
of  that  was. 

He  testified  still  further  as  follows : 

I  saw  Mr.  Miloslowsky  the  next  day.  In  regard  to  Exhibit 
3,  he  came  in  my  office  in  the  morning  and  told  me  that,  in 
the  lease  between  the  Toungerman  Estate  and  Frankel, 
Frankel  was  to  furnish  the  heat,  and,  in  case  Mr.  Prankel  was 
in  any  way  to  fail-  if  I  would  not  furnish  heat,  and  I  told 
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him  'No.'  'Well,'  he  aays,  'then  I  cannot  go  ahead  with  the 
ctmtract.'  There  was  no  further  objection  made  by  him  at 
any  time  to  this  Exhibit  3  to  me.  When  he  came  back  in 
the  morning,  he  did  not  have  with  him  a  paper  which  I  had 
not  previously  seen,  1  don't  remember  ever  havii^  seen  Ex- 
hibit 4,  which  you  now  call  to  my  attention,  before.  I  don't 
remember  of  those  questions  being  discussed  by  me  or  those 
objections,  only  the  one  in  regard  to  the  heat.  I  don't  remem- 
ber that  anything  was  said  with  respect  to  the  repairs  upon 
the  building.  I  don't  remember  of  the  fact  being  discussed 
that  there  was  a  mistake  in  the  second  page  of  the  proposed 
lease  where  the  words  'second  party'  had  been  used  where 
'first  party'  should  have  been  used.  My  recollection  of  these 
details  is  pretty  clear  in  my  mind,  I  very  clearly  recollect 
that  they  did  not  sign  up  a  contract  to  meet  the  seven  propo- 
sitions that  were  embodied  in  the  document  that  Mr.  Stranaa 
had,  and  I  did  not  sign  it  either. 

Exhibit  3,  referred  to  by  these  witnesses,  is  the  written 
paper  prepared  by  or  for  the  Toungerman  Estate,  which  we 
have  already  quoted. 

This  is  all  the  material  testimony  upon  what  we  regard 
the  controlling  issues  in  the  case.  There  is  no  testimony  that 
"the  pillars  could  be  removed  so  as  to  make  a  suitable  nxmi 
for  the  moving  picture  business,"  and  no  testimony  as  to 
whether  or  not  the  city  of  Des  Moines  would  grant  a  license 
for  a  moving  picture  show  in  the  building.  It  is  apparent  that 
no  written  lease  has  ever  been  signed  by  the  parties  hereto, 
and  defendant  did  not,  at  any  time,  sign  Exhibit  3.  He  has 
refused  to  sign  either  paper,  and,  if  plaintiff  has  any  cause 
of  action,  it  must  be  upon  the  original  memorandum  of  agree- 
ment which  was  signed  by  both  parties.  That  agreement  in 
terms  imposed  certain  conditions  upon  the  plaintiff,  and  there 
is  no  showing  that  these  have  been  complied  with.  Moreover, 
there  is  no  aflSrmative  showing,  as  we  have  said,  that  the  pil- 
lars could  be  removed  from  the  room.  There  is  no  testimony 
showing  that  plaintiff  was  at  any  expense  because  of  the  exe- 
cution of  the  preliminary  agreement;  and  this  agreement 
expressly  says  that  part  of  the  consideration  should  not  be  paid 
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antil  a  lease  was  executed  satisfactory  to  both  parties,  and 
no  SQch  lease  has  ever  been  executed.  The  only  testimony 
as  to  damages  tends  to  show  that  the  rental  value  did  not 
exceed  $2,500  per  year. 

Both  parties  contemplated  that  a  written  lease  should  be 
executed  in  the  future,  which  would  be  satisfactory  to  both 
parties;  and  it  afiirmatively  appears  that  no  such  contract  was 
ever  executed.  Plaintiff  contends,  however,  that  it  is  entitled 
to  damages  because  defendant  refused  to  execute  a  lease  in 
accordance  with  the  terms  of  this  memorandum  of  agreement, 
through  no  fault  of  the  plaintiff ;  and  that  it  performed  all 
it  agreed  to  do  under  this  agreement.  In  other  words,  it 
counts  on  the  breach  of  an  agreement  to  make  a  subsequent 
agreement,  which  later  agreement  was  never  in  fact  made.  In 
order  to  recover  on  this  theory,  plaintiff  must  show  that  he  did 
all  that  was  required  of  him  under  the  terms  of  the  agreement, 
and  that  defendant  should,  by  the  terms  of  the  preliminary 
agreement,  have  made  and  entered  into  the  lease  as  agreed ; 
and,  if  he  has  shown  these  things,  he  is  entitled  to  damages, 
for  the  breach  thereof,  the  difference  between  the  contract 
price,  as  agreed  upon,  and  what  the  lessor  was  able  to  realize 
out  of  the  property  after  he  was  notified  that  the  defendant 
did  not  intend  to  tabe  it  Post  v.  Davis,  7  Ean.  App.  217,  (52 
Pae.  903) ;  Cleveland  v.  Bryant,  16  S.  C.  634. 

A  definite  written  agreement  to  make  a  lease  upon  certain 

fixed   terms   and   conditions   is   binding   upon   the   parties, 

although  no  formal  lease  is  ever  executed ;  but,  before  either 

LuDLORD  ijro    P*'*y  ™*y  ^y  upon  such  an  agreement,  he 

metlt'^'  Si?^    most  show  that  all  the  conditions  on  his  part 

""**'■  have  been  complied  with,  that  the  minds  of 

the  parties  met  upon  all  the  terms  and  conditions  of  the 

intended  lease;  and  it  must  also  appear  that  the  proposed 

leasee  was  at  fault  in  not  making  the  lease.    Pratt  v.  Railroad 

Co.,  21  N.  T.  308 ;  Vaasar  v.  Camp,  11  N.  T.  441 ;  Sanders  v. 

PottUteer  Co.,  144  N.  T.  209,  (39  N.  E.  75,  29  L.  B.  A.  431,  43 

Am.  St.  Rep.  757) ;  Mayer  v.  McCreery,  119  N.  T.  434,  (23  N. 
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E.  1045),    Tfae  law  Dp<m  ttiia  pr<^HMitioti  is  clearly  stated  by 
Selden,  J.,  in  Pratt's  ease,  tupra,  as  foUowB : 

A  contract  to  make  and  execnte  a  certain  written  agree- 
ment, the  terms  of  which  are  specific,  and  mutually  nuder- 
atood,  is,  in  all  respects,  as  valid  and  obligatory,  where  do 
statutory  objection  interposes,  as  the  written  contract  itself 
would  be,  if  executed.  If,  therefore,  it  should  appear  .  .  . 
that  the  minds  of  the  parties  had  met,  that  a  proposition  for 
a  contract  had  been  made  by  one  party  and  accepted  by  the 
other,  that  the  terms  of  this  contract  were,  in  alt  respects, 
definitely  understood  and  agreed  upon,  and  that  a  part  of 
the  mutual  understanding  was  that  a  written  contract,  em- 
bodying those  terms,  should  be  drawn  and  executed  by  the 
respective  parties,  this  is  an  obligatory  contract,  which  neither 
party  is  at  liberty  to  refuse  to  perform. 

One  of  the  controlling  questions  in  the  case  is :  Did  the 
minds  of  the  parties  meet  npon  all  the  terms  and  conditions 
of  the  proposed  lease,  or  was  something  left  to  future  negotia- 
tions, npon  which  the  minds  of  the  parties  never  met! 

It  seems  to  us  that  the  original  proposition  contemplated 
an  agreement  with  the  owner  to  the  subletting,  which  agree- 
ment was  never  in  fact  executed,  and  that  defendant,  while 
expressing  satisfaction  with  the  proposed  agreement  of  the 
owner,  at  the  same  time  refused  to  execute  it,  until  he  bad  time 
to  think  it  over,  and  that,  after  reflection,  be  refused  to  accept 
the  terms  proposed  by  the  owner  as  a  condition  precedent  to 
the  making  of  any  binding  lease.  Moreover,  the  agreement 
contemplated  the  execution  of  a  lease  satisfactory  to  the  de- 
fendant, and  he  was  so  dissatisGed  with  the  one  prepared  and 
with  the  terms  proposed  by  the  owner  that  he  refused  to  enter 
into  the  lease. 

The  agreement  contemplated  a  consent  to  the  subletting 

by  the  owner,  and  the  owner  never  agreed  to  the  subletting  on 

the  terms  proposed  by  the  defendant,  but  exacted  conditions 

additional  to  those  found   in  the  original 

meet  to  lease:   agreement,  and  to  which  defendant  did  not 

consent.    The  original  agreement  did  not  fix 

these  terms,  and  defendant  was  at  liberty  to  reject  them. 
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The  original  agreement  was  more  like  an  option  to  the  defend- 
ant than  a  complete,  certain,  perfect,  and  binding  contract, 
and  at  no  time  did  defendant  enter  into  an  agreement  with  the 
owner  consenting  to  the  terms  imposed  by  him  upon  the  pro- 
posed sublessee.  In  such  case,  no  complete  and  binding  con- 
tract is  made.  Mactier  v.  Frith,  6  Wend.  (N.  Y.)  103,  (21  Am. 
Dee.  262). 

The  controlling  qaestion,  in  cases  of  this  character,  ia 

whether  or  not  there  was  a  final  consent  of  the  parties,  so  that 

no  new  temis  or  variations  are  to  be  inserted  into  the  final 

writing  to  be  prepared.    Again,  it  is  a  well- 

8.   Saur:  ayref-  r     r  or 

ShM  effwtt'V  '^'^0B'"2ed  rule  of  law  that,  if  the  parties 
understood  there  was  to  be  no  contract  until  a 
formal  written  one  was  executed,  there  is  no  contract  until  this 
provision  is  complied  with ;  and,  if  the  parties  stipulate  for  a 
formal  written  agreement  expressive  of  their  intention,  there 
is  a  strong  presumption  of  no  contract  until  the  formal  instru- 
ment is  prepared  and  executed.  Lyman  v.  Robinson,  14  Allen 
(Mass.)  242 ;  Alhn  v.  Chouteau,  102  Mo.  309,  (14  S.  W.  869) ; 
Iri$h  V.  PuUiam,  32  Neb.  24,  (48  N.  W.  963) ;  Methudy  v.  Boss, 
81  Mo.  481 ;  Lynn  v.  Bichardsm,  151  Iowa,  284 ;  Weitz  v.  Des 
Moines,  79  Iowa,  423;  Slade  v.  Lexington,  141  Ky.  214,  (132 
S.  W.  404,  32  L.  R.  A.  (N.  S.)  201). 

Again,  the  plaintiff  did  not  show  compliance  with  all  the 
provisions  of  the  contract  on  its  part,  and  produced  no  testi- 
mony to  show  that  it  had  built  the  partition  which  it  had 
4    baub-  «Eree-      ^gi^d  to  do,  and  failed  to  show  that  the  pil- 
teSch?  Irt-"'     '*■**  could  he  removed,  or  that  there  was  any 
dence.  mutual  agreement  or  meeting  of  the  minds  as 

to  the  remodeling  of  the  building.  In  addition  to  this,  there  is 
no  testimony  that  the  defendant  agreed  to  the  owner's  condi- 
tions expressed  in  Exhibit  3  as  a  prerequisite  to  its  consent. 
This  he  was  not  bound,  under  the  original  contract,  to  do,  and 
the  plaintiff  bad  no  control  over  these  conditions. 

True,  as  we  have  said,  defendant  expressed  satisfaction 
therewith,  but,  before  becoming  bound,  be  expressly  refused  to 


B.   Sami:  agree 
MtoppeL 
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accept.    We  are  of  opinion  that  there  waa  no  binding  contract 
between  the  parties. 

Plaintiff  relies  upon  a  waiver  or  estoppel  on  the  part  of 
the  defendant  in  that  he  did  not  place  his  objections  to  the 
lease  and  to  the  conditions  for  consent  by  the  owner  to  sub- 
letting, npon  any  ground  now  insisted  up(Hi. 
The  rule  relied  upon  has  reference  to  a 
breach  of  a  contract  and  not  to  the  qnestion 
as  to  whether  there  ever  was  a  meeting  of  the  minds,  so  as  to 
make  a  valid,  binding,  and  enforceable  contract.  A  contract 
may,  perhaps,  be  created  by  estoppel,  bat  not  such  a  contract 
as  is  here  declared  upon.  Defendant  had  the  absolute  right  to 
refuse  the  conditions  imposed  by  the  owner  in  consenting  to 
the  subletting,  and  if  he  did  this,  no  matter  what  the  grounds 
of  his  objection,  there  was  no  meeting  of  the  minds.  The  case 
might,  perhaps,  have  been  decided  upon  failure  of  proof  of 
proper  damages ;  but,  as  the  decision  did  not  go  on  that  ground, 
we  shall  make  no  pronouncement  upon  the  proposition. 

The  motion  seems  to  have  been  correctly  sustained,  and  the 
judgment  musf  be,  and  it  is — Affirmed. 

Iadd,  C.  J.,  and  Qatnob  and  Withbow,  JJ.,  concur. 


H.  H.  Sawybb,  Appellant,  v.  Margabet  C.  Hawtrobns  and 
W.  S.  Hawthorne,  Appellees. 

OontTftct:     suBSTTTUTiOM :     BBEAcH:     BUXDBN  OF  PBoop.    The  defenses 

1  to  an  action  for  breach  of  contract  that  a  u«w  agreement  upon  a  new 
consideration  was  substituted  for  the  original  agreement,  and  that 
the  new  agreement  was  in  complete  settlement  of  plaintiff's  claim 
for  danmgeu,  are  affirmative  defenses  to  support  which  the  defendant 
has  the  burden  of  proof. 

Buna:     UODIFICKTION ;     accord  and  satistactiok.     A  new  contract  or 

2  a  new  promise  or  agreement  mSkj  be  accepted  in  satisfactiou  of  a 
previous  obligation,  whether  performed  or  not  And  if  accepted, 
the  remedjr  for  a  breach  thereof  is  upon  the  new  agreement  and 
not  upon  the  old  one;  but  ordinarilj  it  is  tbe  performance  of  an 
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a^eement  &nd  not  the  mere  promiM  whicli  amonnta  to  a  ntiafu- 
tioD.  Ordinarily  an  accord  without  utitfaction  ii  of  no  validity 
and  doea  not  nip«reede  the  original  agreement 

Bttaa:     uodifioation    or    cohtkactt;     etidimcc.    In    this    action    for 
3     breach  of  contract  to  convey  real  property,  the  question  of  whether 
a  new  agreement  wsa  intended  to  take  the  place  of  the  original 
agreement  was  for  the  jury. 

Appeal  from  Polk  District  Court. — Hon.  La^vbbmcb  Db  Qbaff, 
Jadge. 

TUBSDAT,  NOVEMBEB  24,  1914. 

AcnoK  at  law  to  recover  damages  for  breach  of  contract 
to  sell  and  convey  real  estate.  Defendant  W.  S.  Hawthorne 
was  dismissed  from  the  case  on  the  theoiy  that  he  was  a  mere 
agent  for  the  sale  of  the  property,  his  codefendant  being  the 
principal  and  the  real  owner  thereof.  Whilst  defendant  Mar- 
garet C,  Hawthorne  filed  a  general  denial,  her  main  defences 
were  a  novation  or  discharge  of  the  original  contract  by  the 
making  of  a  new  one  on  an  independent  consideration,  and  a 
settlement  or  accord  and  satisfaction  of  her  obligation  to  con* 
vey.  At  the  conclusion  of  the  testimony  offered  for  plaintiff, 
the  trial  court  on  motion  directed  a  verdict  for  defendant,  and 
plaintiff  appeals. — Reversed. 

J.  E.  Salmea  and  H.  E.  Sawyer,  for  appellant. 

Chester  J.  EUer  for  apjtellee. 

Deemeb,  J. — The  verdict  being  directed  at  the  close  of 
plaintiff's  case,  the  testimony  and  the  inferences  therefrom 
^onld  be  conatrued  moat  favorably  to  plaintiff  and  appellant ; 
and  a  peraaal  of  the  record  indicates  that  there  is  no  conflict 
in  the  evidence,  and  little  or  no  doubt  regarding  the  proper 
inferences  to  be  derived  therefrom.  Margaret  C  Hawthorne 
was  the  record  owner  of  a  certain  house  and  lot  in  the  city  of 
Des  Moines,  and  W.  S.  Hawthorne  was  ostensibly,  at  least,  her 
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agest  for  the  sale  thereof.  Plaintiff,  before  the  execution  of 
the  contract;  to  which  we  ahall  presently  refer,  was  a  tenant 
of  the  property  and  he  entered  into  negotiations  with  the  agent 
thereof  which  finally  resulted  in  a  written  contract  for  the 
purchase  of  the  property.  The  contract,  bo  far  as  material, 
reads  as  follows : 

This  agreement,  made  this  6th  day  of  May,  A.  D.  1911, 
between  W.  S.  Hawthorne  of  the  county  of  Polk  and  state  of 
Iowa,  party  of  the  first  part  and  H.  H.  Sawyer  of  the  county 
of  Polk  and  state  of  Iowa,  party  of  the  second  part : 

1.  Witnesseth  that  party  of  the  first  part  hereby  agrees 
to  sell  to  party  of  the  second  part,  on  the  performance  of  the 
agreements  of  the  party  of  the  second  part,  aa  hereinafter 
mentioned,  the  following  described  real  estate,  situated  in 
the  city  of  Des  Moines,  county  of  Polk  and  state  of  Iowa,  and 
to  convey  the  same  or  cause  to  be  conveyed  by  warranty  deed 
whenever  the  terras  of  this  contract  are  complied  with. 

2.  Party  of  the  first  part  further  agrees  to  furnish  to  party 
of  the  second  part,  or  his  assign,  a  good  and  sufficient  abstract 
of  title  showing  the  lawful  title  of  record  in  said  premises 
to'be  without  incumbrance,  except  such  liens  and  incumbrances 
as  are  imposed  thereon  by  party  of  second  part  or  assigns 
since  the  execution  of  this  contract. 

3.  Party  of  the  first  part  further  agrees  to  make  the  fol- 
lowing alterations  and  improvements  on  the  said  premises  be- 
fore the  fifteenth  day  of  September,  A.  D.  1911,  and  before  the 
payment  of  two  hundred  fifty  dollars  ($250.00)  to  be  payable 
on  that  date  shall  be  due  or  payable. 

(1)  To  replace  all  broken  window  glass  en  said  premises. 

(2)  To  remove  the  water  pipes  in  the  rooms  on  the  second 
floor  and  then  on  first  floor. 

(3)  To  place  a  sill  cock  at  the  south  side  of  the  house 
near  the  east  corner,  and  to  place  a  new  faucet  in  the  cellar. 

(4)  Reset  all  loose  brick  in  the  foundation  of  the  house 
on  the  premises  and  repair  all  defective  plumbing. 

(5)  To  put  a  cement  floor  in  the  coalroom  of  the  premises 
and  repair  the  cement  drive. 

4.  In  consideration  of  the  above,  party  of  the  second  part 
agrees  to  purchase  from  the  party  of  the  first  part  the  follow- 
ing described  property:    [Here  follows  description  of  prem> 
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iBes]  and  known  as  No.  2112  Drake  Park  Ave.,  Des  Moines, 
Polk  county,  Iowa,  and  to  pay  for  the  same  as  follows ; 

5.  To  assume  and  pay  a  mortgage  not  to  exceed  two  thou- 
sand sis  hundred  eighty-five  dollars  ($2,685)  at  not  to  exceed 
six  and  ODe-half  per  cent,  interest  per  annum,  payable  semi- 
annually on  the  tenth  day  of  October  and  April  each  year,  now 
outstanding  against  said  premises,  and  to  pay  the  further  sum 
of  two  thousand  one  hundred  and  sixty-five  dollars  as  follows : 
Fifty  dollars  ($50.00)  on  the  delivery  of  this  contract  and 
two  hundred  fifty  dollars  on  or  before  September  fifteenth, 

1911.  Seven  hundred  dollars  on  or  before  January  fifteenth, 

1912,  and  the  further  sum  of  thirty-five  dollars  ($35.00)  on 
the  fifteenth  day  of  each  month,  beginning  on  the  fifteenth  day 
of  September,  1911,  until  the  full  amount  of  this  contract  is 
paid. 

6.  It  is  further  agreed  by  both  parties  to  this  contract 
that  all  of  the  amounts  referred  to  in  paragraph  5  of  this  con- 
tract except  the  mortgage  shall  bear  interest  at  the  rate  of 
seven  per  cent.  (7%)  per  annum  from  the  fifteenth  day  of 
September,  1911,  until  it  is  paid.  That  party  of  the  second 
part  shall  pay  party  of  the  first  part  the  further  sum  of 
thirty-five  dollars  ($35.00)  per  month  as  rental  for  the  above 
premises  until  the  fifteenth  day  of  September,  1911.  That 
everything  on  the  above  described  premises  is  to  remain  and 
go  with  the  premises  except  a  trunk  and  certain  personal 
effects  belonging  to  party  of  the  first  part  now  stored  in  the 
attic  of  said  premises.  That  party  of  the  second  part  shall  pay 
the  second  installment  of  taxes  for  1910  and  second  install- 
ment of  interest  for  1911  on  the  above  described  mortgage, 
but  that  the  amount  so  paid  shall  be  deducted  from  the  amount 
to  be  paid  to  party  of  the  fir^  part  as  purchase  price. 

WitnesB  our  bands  this  6th  day  of  May,  A.  D.  1911. 
[Signed]  W.  S.  Hawthorne. 

H.  H.  Sawyer. 

Plaintiff  assigned  this  contract  without  the  consent  of  the 
vendor  about  September  15,  1911,  to  one  McGregor,  and  Mc- 
Gregor entered  into  possession  of  the  premises  on  September 
29th  of  the  same  year.  The  improvements  which  the  vendor 
had  agreed  to  make  before  September  15th  had  not  all  been 
made,  but  McGregor,  on  September  15th  in  the  presence  of 


414  Sawteb  v.  Hawthorns.  [167  Iowa 

the  plaintiff,  tendered  to  Hawthorne  a  check  for  ^50  to  meet 
the  payment  falling  due  on  that  date,  and  also  a  check  for  the 
rentalB  called  for  by  the  contract.  He  also  demanded  an 
abstract  of  title  to  the  property,  and  this  was  fnmished  him. 
This  was  submitted  by  McGregor  to  his  attorneys,  and  these 
attorneys  found  objections  thereto,  and  particularly  to  the 
fact  that  W.  S.  Hawthorne,  who  apparently  sold  the  property 
as  his  own,  had  stated  such  facts  with  reference  to  the  true 
ownership,  that  one  of  the  attorneys,  finding  some  judgments 
of  record  against  him,  Hawthorne,  advised  McGregor  not  to 
accept  the  title  as  shown  by  the  abstract,  and  McGregor 
stopped  payment  of  the  check  and  demanded  of  the  Haw- 
thomes  that  they  meet  the  objections  made  by  the  attorneys. 
This  was  not  done  to  the  satisfaction  of  McQr^or  and  his 
attorneys,  and  McGregor  then  went  to  plaintiff  and  the  two 
made  a  settlement  of  their  deal  for  the  assignment  of  the  con- 
tract, resulting  in  a  reassignment  of  the  contract  to  plaintiff; 
McGregor  agreeing  therein  to  surrender  possesaian  of  ihe 
property  on  or  before  the  1st  day  of  December,  1911.  Mc- 
Gregor moved  out  pursuant  to  agreement,  and  surrendered 
the  keys  of  the  property  to  plaintiff.  Plaintiff,  before  the 
assignment,  had  made  some  improvements  upon  the  lot, 
amounting,  as  he  claims,  to  something  like  $60,  and  both  before 
and  after  the  assignment  of  the  contract  and  the  reassignment 
of  the  same  to  him  demanded  of  defendant  that  he  (or  she,  the 
owner)  comply  with  the  conditions  of  the  contract  on  their 
part,  which  he  testifies  they  failed  and  neglected  to  do.  He 
also  demanded  the  complete  performance  of  the  contract  by 
them.  This  they  absolutely  refused  to  do;  the  defendant 
stating  that  she  would  do  nothing  more  in  fulfillment  of  the 
terms  thereof.  Negotiations  were  then  had  regarding  a  settle- 
ment, and  finally  the  defendant  executed  the  following  paper 
which,  with  the  original  contract  and  the  check  referred  to  in 
this  latter  statement,  were  delivered  to  the  German  Savii^ 
Bank.    This  latter  document  reads  as  follows: 
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Des  Moioes,  Iowa.  11 — 28 — 11.  Oerman  Savings  Bank, 
Deg  Moines,  Iowa — Gentlemen :  Please  find  inclosed  herewith 
my  personal  check  for  $50.00  payable  to  H.  H.  Sawyer,  and 
note  of  Margaret  C.  Hawthorne  for  $25.00,  and  one  check  to 
C.  D.  McGregor  for  $35.00  under  date  of  Sept  15,  1911,  and 
one  dated  Sept.  15,  1911,  for  $250.00  signed  by  C.  D.  Mc- 
Gregor, all  of  which  are  to  be  turned  over  to  said  H.  H.  Saw- 
yer after  he  deposits  a  certain  written  contract  dated  the  sixth 
day  of  May,  1911,  to  be  designated  by  C.  J.  Eller  as  the  con- 
tract referred  to  and  when  C.  D.  McGregor  moves  out  of  the 
property  described  as  No.  2112  Drake  Park  Ave.,  being  the 
West  63  feet  of  lot  one,  block  two,  Cottage  Grove  addition  to 
the  city  of  Des  Moines,  and  it  is  expressly  agreed  between  said 
Sawyer  and  Margaret  C.  Hawthorne  that  said  McGregor  more 
out  of  said  property  on  or  before  December  4th,  1911,  and 
that  if  said  McGregor  does  not  move  out  on  or  before  Dec.  4tb, 
1911,  or  said  Sawyer  does  not  cause  said  McGregor  to  move 
oat  t^  said  time,  then  said  Sawyer  forfeits  all  rights  to  the 
contract.  Note  and  check  for  $50.00  and  note  for  $25.00  are 
to  be  turned  over  to  said  Sawyer  whenever  said  C.  J.  Eller 
notifies  said  bank  that  said  conditions  have  been  complied  with, 
that  is,  the  moving  out  of  said  McGregor  out  of  said  property 
and  the  surrender  of  said  contract  and  all  rights  thereunder 
by  said  Sawyer  and  said  McGregor.  But  said  contract  or 
money  is  not  to  be  delivered  to  either  party  until  authorized  by 
the  other  party  to  this  agreement. 

Margaret  C.  Hawthorne, 
By  C.  J.  Eller,  Atty. 

H.  H.  Sawyer, 

Atty.  for  C.  D.  McGregor. 

Margaret  C.  Hawthorne  agrees  to  deposit  $25.00  cash 
for  said  Sawyer  before  the  4th  inst.  (Dee.  1911)  in  place  of 
note  above  described. 

Margaret  C,  Hawthorne, 
Per  C.  J.  EUer,  Attorney. 

As  already  stated  McGr^or  moved  out  of  the  premises 
before  December  Ist,  and  surrendered  the  keys  to  plaintiff. 
Plaintiff  went  to  the  property  and  looked  it  over,  but  the  next 
morning  upon  returning  to  it  again,  he  found  that  the  defend- 
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ant,  without  performing  the  conditions  contained  in  the  letter 
to  the  German  Savings  Bank,  had  surreptitiously  taken  posses- 
sion of  the  property,  changed  the  locks  and  had  the  keys 
thereto.  PlaintifiF  then  offered  again  to  perform  the  terms  of 
his  original  contract  upon  performance  hy  defendant  of  her 
obligations,  and  this  she  absolutely  refused  to  do ;  her  attorney 
stating  in  rather  peremptory  terms  that  plaintiff  eonld  have 
nothing  more  than  a  court  would  allow  him.  This  action  imme- 
diately followed,  plaintiff  asking  damages  for  the  amoont  ex- 
pended and  the  valae  of  the  work  performed  by  him  upon  the 
property,  and  for  the  loss  of  his  bargain  in  the  parchase  of 
the  property.  On  the  trial  he  introduced  some  testimony  as  to 
the  nature  of  the  improvements  put  upon  the  place,  and  also 
some  evidence  that  the  property  was  worth  from  $5,000  to 
$5,500,  while  the  purchase  price  was  not  to  exceed  $3,900. 
The  trial  court  directed  the  verdict  on  the  theory:  (1)  That 
as  plaintiff  had  assigned  his  contract  he  could  not  complain  of 
defendant's  failure  to  perform  the  couditious  thereof,  while 
the  assignment  was  in  force ;  ( 2 )  that  MeG-regor  was  not  justi- 
fied in  stopping  payment  of  his  checks  because  there  was  no 
defect  in  the  title  (although  testimony  tending  to  estabUsh 
these  defects  was,  as  we  think,  improperly  rejected  by  the 
court);  (3)  a  waiver  by  plaintiff  or  his  assignee  of  defend- 
ant's failure  to  comply  with  the  provisions  of  the  contract 
We  are  constrained  to  hold  that  none  of  these  grounds  were 
good  under  the  record  here  disclosed.  There  was  no  waiver 
by  either  McGregor  or  plaintiff,  and  McGregor,  under  the  i3ir- 
cumstauces,  was  justified  in  stopping  the  payment  of  fats 
checks.  His  attorneys  had  in  good  faith  objected  to  the  title, 
and  defendant  had  attempted  to  make  some  of  the  objections 
good;  but,  while  this  matter  was  still  pending,  the  reass^n- 
ment  to  plaintiff  was  made  by  consent  of  all  the  parties.  The 
original  assignment  to  McGregor  cuts  little  figure  in  the  case 
save  as  it  affects  the  payment  made  by  him  or  attempted  to  be 
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made,  to  meet  the  terma  of  the  agreement.  The  reass^nroeut 
to  plaintifF  was  expressly  recognized  by  defendant,  and  it  was 
treated  as  valid  by  the  parties,  or  at  least  as  not  abrogated,  in 
the  attempt  to  settle  their  difficalties. 

In  this  court  defendant  relies  strongly  upon  two  proposi- 
tlMiB  in  support  of  the  trial  court's  ruling.    The  first  is  that 
the  original  contract  was  discharged  by  the  contract  and  letter 
1    coimACT '         addressed  to  the  German  Bank,  that  this  was 
bnI^*?^SMBii  iiitended  as  a  sabstitnte  for  the  original  agree- 
of  proof.  ment,  was  based  upon  a  new  and  independent 

consideration,  and  that  plaintiff's  remedy,  if  he  has  any,  is 
upon  that  contract  and  not  upon  the  originaL  Second  that 
this  nibaequent  contract  or  agreement  was  a  full  settlement 
and  complete  accord  and  aatisfaction  of  plaintiff's  claims  for 
damages.  These  are  afBrmative  defenses,  the  burden  being 
npon  the  defendant  to  establish  the  same.  While  defendant 
pleaded  a  new  and  independent  consideration  for  this  second 
agreement,  there  is  no  testimony  in  support  thereof.  Indeed 
the  testimony  was  exactly  to  the  contrary.  It  was  not  intended 
aa  a  substitute  for  the  original,  nor  as  a  complete  novation  for 
the  reason  tiiat  it  recognizes  the  contract  and  contains  nothing 
counter  thereto  save  aa  performance  would  amount  to  a  for- 
feiture thereof.  Surely  it  cannot  be  said  that  this  second 
unilateral  contract  was  intended  as  a  substitute  for  the  orig- 
inal, or  as  an  extinguishment  thereof  save  as  it  was  per- 
formed by  the  party  who  signed  it.  Of  course  plaintiff,  by 
failure  to  perform  his  part  of  the  agreement,  without  excuse, 
might  forfeit  the  orig^al  ccmtract,  but  the  testimony  shows 
no  failure  on  his  part  to  perform.  At  best  this  second  contract 
amounted  to  a  satisfaction  of  the  original  agreement,  or  was 
accepted  as  a  settlement  thereof.  This  is  not  primarily  a  ques- 
tion of  law,  but  one  of  fact,  dependent  upon  the  intention  of 
the  parties  as  disclosed  by  the  testimony. 

Ordinarily  an  accord  without  a  satisfaction  is  of  no  valid- 
ity; and  an  accord  without  satisfaction  does  not  supersede  or 
VoulVTU^-W 
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ducharge  the  origmat  contract.    Of  coarse  a  new  contract  or  a 

new  promiae  or  agreement  may  be  accepted 
2.  EiUa:  modlS-      .  , 

catioii :  accord    in  satisfaction  01  a  previous  agreement  or  ol>- 

^°-  ligation,  whether  performed  or  not,  and  if  bo 

accepted  the  remedy  tar  breach  thereof  is  upon  the  new  agree- 
ment and  not  the  old  one.  Bat,  as  a  mle,  it  is  the  performance 
of  the  agreement  and  not  the  mere  promise  which  amounts  to 
a  satisfaction.  Sail  v.  Smith,  10  Iowa,  45 ;  Parsons  on  Con- 
tracts, page  194  et  seq.;  Bradley  v.  Palen,  78  Iowa,  126 ;  Band- 
mm  V.  Finn,  185  N.  T.  508  (78  N.  E.  175, 12  L.  B.  A.  (N.  S.) 
1134) ;  Hart  v.  Accident  Ass'n,  105  Iowa,  717 ;  Sioux  City  Co, 
V.  Packing  Co^  110  Iowa,  396 ;  Walitim  v.  Calkins,  119  Iowa, 
150;  Hall  V.  Wickerskam,  15  Iowa,  154;  Merry  v.  Alien,  39 
Iowa,  235;  Fritz  v.  Fritz,  141  Iowa,  721. 

The  moat  that  defendant  may  claim  here  is  that  the  quea- 
tion  was  one  for  a  jury  after  all  the  testimony  was  adduced. 
In  solving  the  problem  the  fact  that  there  was  no  new  and 

independent  consideration,  and  that  the  last 
S.   Same  :  modia- 

c»ian  of  COD-     agreement  was  onilateral  in  character,  and 
dence.  jimt  guch  agreements  as  a  rule  do  not,  in  and 

of  themselves,  amount  to  a  settlement  and  satisfaction,  are 
important  to  be  considered.  And  if  the  case  stood  upon  the 
testimony  alone,  without  anything  from  defendant  in  sup- 
port of  her  claim,  we  should  say  that  there  has  been  no  set- 
tlement, accord  and  satisfaction  as  pleaded  by  defendant,  and 
no  novation  of  contracts.  The  original  agreement  has  never 
been  forfeited,  and  plaintiff,  before  commencing  suit,  did 
all  that  was  required  of  him.  Defendant  absolutely  refused 
to  recognize  the  contract  of  settlement,  and  plaintiff  was  un- 
der no  obligation  to  make  any  other  tender  than  be  did.  The 
express  declaration  of  defendant  that  she  would  not  perform 
relieved  plaintiff  from  doing  anything  more  than  was  done. 
What  we  have  said  indicates  that  certain  rulings  made 
by  the  trial  court  on  the  reception  and  rejection  of  testimony 
were  erroneous.    These  need  not  be  pointed  out  specifically, 
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as  the  viewB  already  expressed  will  be  a  sufficient  guide  on  a 
retrial  of  the  cose. 

For  the  errors  pointed  out,  the  jadgment  must  be  and 
it  is — Reversed. 

Ladd,  C.  J.,  and  Gatnob  and  Withbow,  JJ.,  concurring. 


Amos  Shbiveb,  Gnardian  of  Michael  Shbiveb  of  Unsound 
Mind,  Appellant,  v.  J,  B.  Fbawuct,  J.  C.  Enoelbebt, 
Appellees. 

AtUchmont:    sumcicMCT  or  evidence.    In  this  action  npon  promia- 

1  Bory  notea  aided  bj  Httachment,  tlie  qneation  of  whether  defendant 
fraudulently  convejed  liia  propertj  for  the  purpose  of  defeating  a 
creditor  nas  for  the  jury. 

Bame:    action  by  ouabdun:     ezeuplabt  dauaoes.    Exemplary  dtun- 

2  ages  for  the  wrongful  iseuance  of  an  attachment  at  the  suit  of  a 
guardian  are  not  allowable  against  the  ward. 

Same:     pbxjudice.    Where  exemplar;  damagee  were  erroneoualy  allowed 

3  and  it  cannot  ba  determined  what  the  actual  damagee  were,  the  error 
waa  prejudicial. 

Same:    WBONorm.  attachuknt:    dauaoes;     evidehcs.    Where  the  de- 

4  fendant  in  Bttachment  specified  the  itona  of  damage  for  wrongful 
issuance  of  the  writ,  but  did  not  include  therein  any  claim  for  lost 
time,  evidence  in  support  of  such  claim  was  not  admissible. 

Saow:     iKTEREer.    Where  funds  due  the  defendant  are  wrongfully  held 

5  under  garnishment  proceedings,   interest  thereon   for  such   time  is 
an  element  of  damage- 
Same:     evidence:     instkuctionb.    Where  the  court  instructed  on  a 

9  counter  claim  for  wrongful  attachment  that  a  question  of  tender 
was  for  the  court,  further  inatractioD  that  the  jury  should  not 
consider  the  evidence  on  that  subject  in  determining  whether  the 
attachment  was  wrongful  might  properly  have,  been  given,  but  in 
view  of  the  other  instnietioua  in  the  instant  case  its  refusal  was  not 
prejudicial  error. 
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Bum:    tihdiho  or  oomn:     hakmlkss  nuw.    Auj  enoi  in  a  finding  of 
7    the  eonrt  as  to  the  aoSeiener  of  ■  tender  of  the  unonnt  doe  on 
promiMorj  notes,  which  w«a  not  steted  to  the  jurj,  wm  not  preju- 
dicial to  plaintiff  on  appeal  from  the  verdict  on  defKidant'i  counter 
claim  for  the  wrongful  iaanance  of  an  attachment. 

Appeal  from  lov>a  Dittrict  Court. — Hon.  B.  P.  Howzu^ 
Jndge. 

TuaSDAY,  NOTBMBEB  24,  1914. 

Action  on  notes,  aided  by  attachment,  with  cotmterdaim 
against  the  attachment  bond..  fVom  a  verdict  and  jadgment 
on  the  coonterclaim,  allowed  against  the  amount  due  on  the 
notei,  the  plaintiff  appeals. — Beveraed. 

J.  M.  Dower,  for  appellant 

No  appearance  for  appellee. 

WrrHBOw,  J. — I.  As  the  gnardian  of  Michael  Shriver, 
the  plaintiff  bronght  suit  on  three  promiasory  notes  for  $500 
each,  piQrable  to  his  ward.  The  notes  were  payable  on  Sep- 
tember 14,  1911,  1912,  and  1913,  r^pectively,  drawing  7  per 
cent,  interest,  with  provision  for  attorney's  fees,  and  8  per 
cent,  interest  on  principal  after  due  and  unpaid  interest 
Thia  action  waa  commenced  Angost  3, 1912,  aided  by  attach- 
ment, directed  against  J.  B.  Frawley,  one  of  the  makers  of  tiie 
not«s,  and  J.  C.  Engelbert,  to  whom  E^awley  a  few  dajns 
before  the  commencement  of  the  sait  had  made  conveyance 
of  his  real  estate — two  hundred  and  forty  acres — for  the  ex- 
pressed consideration  of  $11,000 ;  it  being  charged  as  a  basis 
for  the  attachment  that  Frawley  had  conveyed  his  property 
with  intent  to  defraud  bis  creditors,  and  that  Engelbert  at 
the  time  of  taking  the  conveyance  had  knowledge  of  such 
fraudalent  intent  of  Frawley. 
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The  defendant  Engelbert  for  answer  pleaded  a  general 
denial,  that  he  purchased  the  land  for  a  valuable  oonBidera- 
tion,  and  admitted  the  ownership  of  the  notee  in  Shriver. 
Bj  way  of  counterclaim  he  asked  damages,  actual  and  ex- 
emplary, <m  the  attachment  bond,  alleging  that  the  attach- 
ment was  maliciously  and  wrongfully  sued  out. 

The  defendant  Frawley  in  his  answer  admitted  the  execu- 
tion of  the  notes,  claimed  that  he  Bigned  them  as  surety,  and 
that  as  to  him  they  were  without  consideration.  He  allied 
that  the  deed  to  Engelbert  was  for  a  valuable  eonsideratioD, 
and  denied  any  fraudnlent  intent  on  his  part  in  making  such 
conveyance.  He  also  pleaded  a  tender  on  October  11,  1912, 
of  the  amount  then  due  on  the  notes  in  suit  with  costs;  that 
he  offered  the  money  to  plaintiff's  attorney,  who  refused  it, 
and  to  the  clerk  of  the  court,  who,  under  direction  of  plain- 
tiff 's  attorney,  also  refused  to  receive  it.  For  a  counterclaim 
he  alleged  that  the  attachment  in  the  case  was  wrongfully 
and  maliciously  brone^t,  and  asked  actual  and  exemplary 
damages.  The  basis  of  his  claim  for  actual  damages,  as 
pleaded,  was  that  he  was  humiliated  and  harassed  by  the 
wrongful  acts  of  the  plaintiff;  that  his  credit  was  impaired 
by  the  attachment  proceeding;  that  he  was  prevented  from 
diq>osing  of  live  stock  and  grain  taken  under  the  attachment ; 
that  he  was  deprived  of  the  use  of  money  due  him  held  by 
gamisbmeot,  and  that  he  was  compelled  to  employ  attorneys 
to  defend  himself  and  his  property  against  the  attachment 
proceeding. 

In  reply  the  plaintiff  denied  the  refusal  of  the  tender, 
and  made  no  objection  to  a  deposit  with  the  clerk  of  such 
amount  as  defendant  Frawley  desired  to  then  make.  He 
also  pleaded  that  he  was  acting  in  a  representative  capacity 
in  bringing  the  suit,  and  that  his  ward's  property  could  not 
be  held  liable  for  exemplary  damages,  and  pleaded  advice  of 
counsel  in  cunmencing  the  suit. 

On  January  8, 1913,  a  memorandum  of  tender  of  $1,272.62 
was  filed,  at  the  same  time  such  amount  being  deposited  with 
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the  clerk.  Tbia  was  done,  as  stated  in  the  memorandum,  to 
make  good  the  tender  of  October  11,  1912,  which  it  is  daimed 
was  then  refused. 

There  was  a  trial  to  a  jury.  The  trial  court  instructed 
that  plaiutifF  was  entitled  to  recover  the  amount  due  on  the 
three  notes,  determined  by  it  to  be  $1,822.17.  The  isBUes 
raised  in  the  attachment  branch  of  the  proceeding  were  sub- 
mitted, resulting  in  a  verdict  in  favor  of  Frawley  for  $100  on 
the  attachment  bond,  and  no  allowance  was  made  on  the  claim 
of  Engelbert  The  trial  court  after  the  return  of  the  verdict 
made  an  allowance  of  $250  attorney's  fees  to  Frawley,  and 
entered  judgment  in  favor  of  plaintiff  against  Frawley  for 
$1,427.17,  being  the  amount  found  due  on  the  notes,  less  the  - 
damages  awarded  and  attorney's  fees  allowed.  From  this 
judgment  the  plaintiff  appeals. 

II.  The  trial  court  held  the  burden  of  proof  under  the 
pleadings  to  be  on  the  defendant.  At  the  conclusion  of  the 
evidence  introduced  on  their  part  the  plaintiff  moved  for  a 
directed  verdict  for  the  amount  due  on  the 
■nndencT  oi'  uotes  On  the  ground  that  there  was  no  evi- 
dence that  the  plaintiff  wrongfully  and  un- 
lawfully procured  the  issuance  of  the  attachment,  and  also 
that  no  proper  proof  of  damages  had  been  made.  This  mo- 
tion was  overruled,  and  was  again  submitted  at  the  close  of 
all  the  evidence,  with  like  ruling.  Error  is  charged  in  this 
respect.  Without  in  detail  reciting  the  evidence,  it  is  enongh 
to  say  that  the  record  shows  conveyances  and  incumbrances 
by  Frawley  sbsrtly  before  the  commencement  of  the  action, 
a  considerable  indebtedness  by  him,  the  conveyance  of  the 
real  estate  being  for  a  consideration  less  than  its  value,  the 
amount  varying  with  the  testimony  of  witnesses  as  to  the 
actual  value  of  the  land.  In  hw  petition,  in  order  to  charge 
Engelbert,  the  plaintiff  pleaded  knowledge  by  him  of  the 
alleged  fraudulent  intent  of  Frawley ;  and  while  this  was  not 
necessary  to  establish  a  cause  of  action  against  PVawley,  as 
the  proceeding  was  not  one  to  set  aside  the  conveyance,  but 
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to  hold  the  land  in  Engelbert's  poefieesion  aa  trostee  for  the 
creditors  to  the  extent  at  least  of  the  equity  above  the  actual 
eou8ideTati(m,  we  conclude  that  under  all  the  evidence  there 
was  no  error  in  denying  the  motion.  Engelbert  had  been 
compelled  to  defend,  there  was  some  evidence  of  damage,  and 
I  he  motion  of  plaintiff  for  a  directed  verdict  reached  to  the 
counterclaims  of  both  defendanta.  Nor  can  we  say  as  a  mat- 
ter of  law  that  there  was  no  proof  by  the  defendant  Frawley, 
upon  whom  was  the  burden  as  to  that  issue,  that  the  trans- 
actions which  were  assailed  were  free  from  fraud,  or  that 
plaintiff  had  reasonable  grounds  for  believing  that  which  he 
charged  as  the  ground  of  attachment.  The  question  was  one 
to  be  determined  by  the  jury. 

III.  In  the  motion  to  direct  a  verdict  was  a  request  to 
withdraw  from  the  jury  the  question  of  exemplary  damages. 
The  motion  was  to  determine  the  entire  cause  of  action  on 
the    counterclaim,   rather  than  an   element 


error.  But  the  same  question  was  raised  by  an  c^ered  in- 
struction, and  in  the  given  instructions  the  right  to  recover 
exemplary  damages  was  allowed.  This  was  error.  It  was 
admitted  that  the  plaintiff  sued  as  guardian,  on  notes  pay* 
able  to  his  ward,  who  was  of  unsound  mind.  In  permitting 
exemplary  damages  to  be  allowed  by  way  of  punishment, 
there  was  charged  to  the  ward,  who  was  in  no  way  responsible 
for  it,  nor  could  he  be,  the  wrongful  act  of  his  guardian.  This 
could  not  properly  be  done.  Bumham  v.  Seavems,  101  Mass. 
360  (100  Am.  Dec.  123).  In  principle  see  SheA  v.  Eobson, 
Adm'r,  64  Iowa,  146;  7  Am.  &  Eng.  Enc.  477 ;  13  Cyc. 

From  the  verdict  returned,  and  coiuidering  the  evidence 
tending  to  show  actual  damages,  it  is,  we  think,  apparent  that 
the  amount  of  the  verdict  was  largely  intended  to  .cover  ex- 
emplary damages,  in  view  of  a  special  finding 
a.   Saub:  prejn-  t       -  =     ,  r  b 

dice-  that  the  action  was  mabcioualy  brought ;  and, 

as  it  cannot  be  determined  what  amount  was  allowed  as  actual 
damages,  the  error  was  prejudicial. 
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IV.  In  the  inatmctions  the  trial  court  allowed  recovery 
as  damages  for  the  value  of  time  lost  by  Frawley  because  of 
the  attachment  proceeding.    Evidence  of  such  was  admitted 

over  objections.  The  pleading  of  damagea 
4.  Saub:  wroDB-  "  ,  .     ,  . 

ftii  ■tijch-  was,  as  we  have  noted,  particular  as  to  the 
■K«< :  evidence,  elements  and  did  not  include  any  claim  for 
the  value  of  lost  time.  Having  definitely  pleaded  the  various 
elements  of  damage,  it  cannot  be  said  that  it  was  the  duty  of 
plaintiff  by  motion  for  more  specilic  statement  to  require  that 
the  claim  be  more  certainly  pleaded,  but  he  had  the  right  to 
rely  upon  that  which  was  alleged  by  the  defendant  as  the 
items  of  his  claim.  There  was  error  in  admitting  the  evidence 
of  value  of  time  lost,  and  in  permitting  recovery  for  it 

V.  It  is  urged  that  there  was  no  proof  of  damages  aa- 
thoriziog  the  submission  of  the  case.  It  appears  that  certain 
funds  due  Frawley  from  the  transaction  between  himself  and 

Engelbert,  were  held  under  garnishment,  and 
res .    ^^  j.j^^^  j^^^  ^^^  ^^^^  ^^^^  would  have  been 

applied  to  his  indebtedness,  saving  interest.  It  is  claimed  by 
appellant  that  this  fund  was  held  to  apply  on  the  notes  in 
suit;  but  whether  so  held  or  not,  it  was  not  nor  could  not 
be  so  applied  while  held  under  the  writ.  There  was  no  error 
in  permitting  interest  on  that  sum  to  be  considered  as  an 
element  of  damage. 

VI.  The  trial  court  instructed  the  jury  that  the  ques- 
tion of  tender  was  not  for  them  to  determine,  but  for  the 
court ;  and  later  io  a  special  finding  held  the  tender  to  have 

been  sufficient.  The  .plaintiff  asked  an  in- 
'  denm :  inatruc-    struction  to  the  e£fect  that  the  jury  should  not 

take  into  consideration  any  evidence  as  to  the 
tender,  in  determining  whether  the  attachment  was  wrong- 
fully sued  out.  This  instruction  was  refused,  and  error  is 
charged.  In  the  light  of  other  instructions  we  do  not  find 
that  this  refusal  resulted  in  prejudicial  error  requiring  a  re- 
versal on  that  alone,  although  it  mi^t  well  have  been  given. 
As  the  cause  must  be  again  tried,  we  think  it  proper  to  say 
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tliat  Bn  infitniction  covering  that  thought  should  be  ineladei) 
'in  the  charge  to  the  jury,  separating  it  as  an  act  from  the 
events  which  preceded  and  followed  it. 

VII.  The  holding  of  the  trial  court  that  the  tender  was 
sufficient  is  challenged.  That  finding  was  not  stated  to  the 
yary,  and  therefore  had  no  influence  npon  their  verdict,  and 

even  though  erroneous,  as  chai^^,  worked  no 
'■  S^irt"*^     prejudice  in  the  case,  excepting,  poBsibly,  as 

to  the  allowance  of  costs  which  were  appor- 
tiimed,  one-half  being  taxed  to  plaintiff,  the  appellant.  The 
qnestion  of  the  amount  due  and  right  of  recovery  on  the  notes 
was  taken  from  the  jury  and  determined  by  the  court.  The 
full  amount  was  allowed  subject  to  the  deduction  of  the 
amount  of  the  verdict  and  the  attorney's  fees.  While  there 
may  be  some  Question  as  to  the  suf&ciency  of  the  tender,  de- 
pending upon  whether  the  attorney's  fees  provided  for  by 
the  notes  should  be  taxed  as  upon  the  full  amount  of  the 
indebtedness,  the  notes  having  all  been  givm  at  one  time,  or 
upon  each  note  separately,  we  do  not  find  it  necessary,  under 
this  record,  to  here  determine  the  question,  as  it  cannot 
properly  have  bearing  upon  the  counterclaim. 

VIII.  It  is  claimed  that  the  allowance  of  attorney's  fees 
as  a  part  of  the  damages  is  excessive.  The  trial  court  fixed 
the  allowance  after  the  coming  in  of  the  verdict,  and  without 
proof.  Later,  upon  demand  of  plaintiff,  proof  was  offered 
upon  that  question,  and  the  amount  originally  allowed  was 
adhered  to.  It  had  support  in  the  evidence,  and  we  are  not 
inclined  to  disturb  it.  As  it  is  a  part  of  the  general  judg- 
ment, and  as  the  cause  including  that  element  must  be  re- 
tried, it  is  unnecessary  to  further  comment  upon  it. 

IX.  Other  errors  charged  need  not  be  considered.  They 
lai^Iy  inhere  in  the  questions  already  determined.  The 
judgment  of  the  trial  court  is — Eeversed. 

Ladd,  C.  J.,  and  Debmeb  and  Gatnob,  JJ.,  concurring. 


\ 
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PiBBT  National  Bank  of  Potest  Cnr,  Appellee,  v.  S.  X. 
Way  aad  Thos.  A.  Wat,  A.  A.  Coopbb,  Interveaer, 
Appellant. 

Cbntoet  Savings  Bank,  AppeUee,  v.  Wat  Brcw.  &  Company, 
A.  A.  Cooper,  Intervener,  Appellant. 

B.  A,  Plummer,  AppeUee,  v,  Thos.  A.  Wat,  et  al.,  A  A. 
Cooper,  Intervener,  Appellant, 

Brldmue:    mailinq  op  letter:    pbbsuhition.    The  depositing  of  a  letter 

1  properly  stamped  and  addresaed  with  the  poetol&ee  department  rsises 
a  rebuttable  preeumptiou  that  the  same  waa  received  in  due  conrse  of 
maU  bj  the  partj  to  whom  addressed. 

Srldenca:     costkadictios  of  wi'Pmess.    It  is  competent  for  a  party  to 

2  contradict  the  t«ptimony  of  his  own  wibiesa  by  proof  Of  facta  rele- 
vant t«  the  iasoe. 

Bajoo:     ADicissiONS:     hearsay.     "Where  corporate  stock  was  attached, 

3  but  BD  intervener  claimed  a  lien  thereon,  and  sought  to  show  bj  an 
officer  of  the  corporation  that  he  had  received  notice  of  the  aaaign- 
m«ut  of  the  stock  to  the  intervener  as  collateral  security,  whicb  the 
officer  denied  receiving,  contrary  admisflions  of  such  officer  were 
incompetent  as  hearsay;  as  neither  the  officer  nor  the  corporation 
had  any  interest  in  the  suit 

Appeal  from  Cerro  Qordo  District  Court. — Hon.  J.  J.  Clask, 
Judge. 

Tuesday,  November  24,  1914. 

Action  at  law  aided  by  attachment  under  which  levy 
was  made  on  certain  certificates  of  telephone  stock  owned  by 
one  of  the  defendants.    The  claim  of  the  intervener  to  prior 
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rights  in  the  stock  represented  by  the  certificates,  based  upon 
an  assignment  of  them  as  collateral  secority,  was  dismiBsed, 
,  and  intervener  appeal. — Affirmed. 

John  B.  WaUer,  for  appellant. 

Senneff,  Bliss  <£  Wtiwer  and  Bljfthe,  Marlcley,  Rule  & 
Smith,  for  appellees. 

WiTHBOW,  J, — I.  The  intervener  in  this  action,  A.  A. 
Cooper,  who  is  the  appellant,  is  a  creditor  of  S.  X.  Way,  and 
as  collateral  security  for  the  debt  had  taken  the  aaai(fninent  of 
certain  certificates  of  stock  owned  by  the  debtor  in  the  West- 
em  Electric  Telephone  System.  In  a  proceeding  by  attach- 
ment brought  by  the  plaintiff  after  the  assignment,  against 
S.  X.  Way  and  Thos.  A.  Way,  levy  was  made  on  the  stock 
certificates  issued  by  S.  X.  Way,  and  this  action  is  to  deter- 
mine the  priority  of  rights  of  the  parties  in  the  telephone 
stock.  In  a  trial  to  the  court  judgment  was  entered  against 
the  intervener,  and  he  appeala. 

II.  Code,  section  1626,  relating  to  the  transfers  of  shares 
of  stock  in  a  corporation,  provides: 

When  any  shares  of  stock  shall  be  transferred  to  any  per- 
son, firm  or  corporation  as  collateral  security,  such  person,  firm 
or  corporation  may  notify  in  writing  the  secretary  of  the  cor- 
poration whose  stock  is  transferred,  .  .  .  and  from  the 
time  of  such  notice  .  .  .  said  stock  so  transferred  .  .  . 
shall  be  considered  in  law  as  transferred  on  the  books  of  the 
corporation  which  issued  said  stock,  without  any  actual  trans- 
fer on  the  books  of  snch  corporation  of  such  stock. 

On  this  appeal  the  ultimate  question  presented  is  whether 
there  was  proof  that  a  notice  in  writing  of  assignment  of  the 
stock  as  collateral  security  was  given  to  B.  C.  Way,  secretary 
of  the  company,  prior  to  the  levy  of  the  attachment  at  the 
instance  of  the  appellee. 
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The  proof  was  soffieient  to  establish  the  fact  that  a  notice 

in  writing  informing  the  corporation  and  its  secretary  of  the 

transfer  was  duly  mailed  January  3,  1906,  addressed  to  the 

Western  Electric  Telephone  Company  and  B. 
J.  ETtidbncb:  .^^  , 

u«JH'>ii  Of         C.  Way,  secretary,  and  that  the  postage  on 

nunptioD.  the  letter  was  paid.    From  this  proof  there 

arose  the  rebattable  presumption  that  the  letter  was  received 

by  the  person  to  whom  it  was  addressed.    Watson  v.  Richart^ 

son,  110  Iowa,  673  j  Pennypacker  v.  Ins.  Co.,  80  Iowa,  56. 

On  the  trial  of  the  case  in  the  lower  court,  upon  the 
statement  of  counsel  for  intervener  that  before  a  copy  of  the 
notice  would  be  admissible  he  perhaps  ahould  show  that  the 
original  was  not  in  their  possession,  and  upon  statement  of 
counsel  for  plaintiff  that  B.  C.  Way  was  present,  he  was  called 
as  a  witness  by  the  intervener,  and  was  asked  if  he  had  in 
bis  possession  or  had  he  received  the  letter  or  notice  claimed 
to  have  been  sent,  to  which  he  answered  that  he  had  not  the 
original,  and  had  never  received  it.  After  the  answer,  coun- 
sel for  intervener  stated  in  the  record  that  the  only  purpose 
in  calling  B,  C.  Way  as  a  witness  was  to  ascertain  whether 
the  original  notice  or  letter  was  in  the  possession  of  the  tele- 
phone company  or  said  Way,  but  no  further  record  on  that 
point  was  made.  Following  this,  John  B.  Waller  testified  on 
the  part  of  intervener  that  he  had  a  conversation  with  B.  C. 
Way  in  1912,  in  which  the  latter  stated  that  he  received  notice 
of  the  transfer,  but  throngh  error  bad  not  entered  it  on  the 
certificate  stub.  This  evidence  was  objected  to  as  hearsay,  and 
for  the  time  the  objection  was  overruled. 

By  A.  C.  Waller,  a  witness  called  on  the  part  of  the 
intervener,  it  was  sought  to  prove  two  conversations  with  B. 
C.  Way,  in  which  the  latter  admitted  that  he  had  received 
the  letter  informing  him  as  secretary  of  the  transfer  of  the 
stock.  Objection  was  made  and  sustained  on  the  ground  that 
the  offered  testimony  was  hearsay. 

In  the  cross-examination  of  B.  C.  Way,  when  called  as  a 
witness  on  the  part  of  the  plaintiff,  he  was  asked  by  counsel 


Nov.  1914]  PiBST  Nat^  Bank  v.  Wat.  429 

tor  interrener  if  he  had  not  stated  to  A.  C.  Waller  that  he 
had  received  the  written  notice.  This  was  objected  to  as 
ineompetent,  immaterial  and -not  cros»-examinatioD,  and  not 
binding  on  the  plaintiff,  and  the  objection  was  BUBtained. 
This  sofBciently  presents  the  record  so  far  as  it  bears  upon 
the  qnestion  raised  by  this  appeaL 

III.  The  trial  court  held  in  effect  that  the  evidence  was 
sufficient  to  show  the  actual  transfer  of  the  stock  by  S.  X. 
Way  to  the  appellant,  and  also  tbe  mailing  to  B.  C.  Way,  sec- 
retary, of  the  letter  and  notice  of  snch  transfer.  But  it  fur- 
ther hdd  that  the  evidence  was  insufficient  to  show  that  the 
notice  was  actually  received  by  B.  C.  Way,  secretary,  "but  on 
the  contrary  the  intervener  had  proved  by  him  that  it  was 
not  received;  and  ...  it  seems  to  me  there  is  failure 
of  proof,  and  in  fact  proof  sufficient  to  defeat  the  claim  of 
the  intervener,  showing  that  no  written  notice  was  ever  given 
as  required  by  law,"  and  the  petition  of  intervener  was  dis- 
missed. 

In  argument  coonsel  for  appellee  insists  that  the  offer  of 
the  rejected  testimony  was  an  attempt  to  impeach  B.  C.  Way 
l^  showing  his  admissions  that  he  had  received  the  notice  as 
secretary,  in  the  face  of  his  answer,  when 
^'  S^ScUmi'dT'^  called  as  intervener's  witness,  that  he  had  not 
received  it ;  and  that  having  called  him  as  a 
witness  tbe  intervener  could  not  do  so.  The  cases  generally 
recognize  the  distinction  between  a  direct  attempt  to  im- 
peach one's  witness  by  showing  that  his  reputation  for  truth 
and  veracity  is  bad,  and  proof  by  other  witnesses  of  facts 
which  are  relevant  to  the  issue  but  in  contradiction  of  the 
testimony  of  the  witness.  Bumble  v.  Shoemaker,  70  Iowa, 
223;  Qardner  v.  C&nnelly,  75  Iowa,  205;  Rudd  v.  Dewey,  139 
Iowa,  528. 

The  fact  of  the  receipt  by  the  secretary  of  the  notice 
of  the  transfer  was  properly  held  by  the  trial  court  to  be  con- 
trolling. If  it  was  proper  to  prove  it  by  the  declarations  of 
the  secretary  made  at  some  time  after  the  sending  of  the 
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notice  in  a  proceeding  in  which  the  telephone  company  or 
the  secretary  were  not  parties,  the  offered  evidence  of  a  atib- 
stantive  fact,  even  though  in  contradiction  of  the  testimony 
of  the  secretary,  would  not,  under  the  authorities  cited,  be 
held  as  an  attempt  to  impeach  the  witness. 

IV.  This  leads  us  to  the  final  question :  Could  the  decla- 
ration or  admifffiion  of  Way  made  when  secretary  of  the  com- 
pany be  used  in  this  action  as  proof  tending  to  show  the 
receipt  of  the  notice  T    Were  this  an  action  in 
"'  aiona:'  b^^     which  the  telephone  company  appeared  as  a 
■"■  party,  the  declarations  of  Way  as  its  secre- 

tary, made  in  the  coarse  of  duty,  would  be  binding  upon  it. 
Wilson  Sewing  Machine  Co.  v.  Sloan,  50  Iowa,  367;  16  Cyc. 
1093.  In  the  present  case  the  secretary  was  not  a  party,  nor 
was  the  company  of  which  he  was  an  (^cer.  He  was  not  in 
privity  with  either  the  plaintiff  or  the  intervener  in  their 
claims  of  right,  nor  had  he  any  legal  interest  in  the  result  of 
the  suit.  While  the  teatimooy  of  the  secretary  as  to  the  fact 
of  not  receiving  the  notice  was  competent,  bis  declaration  upon 
that  question  was  hearsay  evidence,  and  properly  subject  to 
the  objection  which  was  made  against  it.  Had  there  been  no 
other  proof  offered  by  the  intervener  than  that  which  created 
the  presumption  that  the  letter  had  been  received  by  the  per- 
son to  whom  it  was  addressed,  and  had  the  secretary  then 
testified  for  the  plaintiff  that  he  had  not  received  it,  &n  issue 
of  fact  would  have  then  arisen  to  be  determined  in  the  light  of 
all  the  facts  and  circumstances  in  the  ease.  This  was  not  the 
record.  The  presumption  which  the  law  creates  was  rebutted 
by  a  witness  called  by  the  intervener,  whose  testimony  nega- 
tived that  which  the  law  created  as  an  inference  of  fact  from 
proof  of  other  facta,  and  in  holding  that  there  was  a  failure 
of  proof  as  to  the  receipt  of  the  letter  by  the  secretary  the 
trial  court  was  right. — Affirmed. 

Ladd,  C.  J.,  and  Deemer  and  Gatnob,  JJ.,  concurring. 
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Gbobob  a.  Jewett,  Plaintiff,  v.  W.  S.  Atees,  Judge  of  the 
District  Court  of  Iowa  in  and  for  Polk  County,  Defend&nt. 

Ocrttoml:  obsbr  of  trial:  DiscRimoti.  The  trial  court  haa  a  dia- 
1  cretion  in  the  matter  of  assigouig  cauaee  for  trial,  nhich  cannot  be 
controlled  by  certiorari,  eiceift  in  casea  of  abuse  of  such  discretion; 
snd  a  refusal  to  give  a  preference  over  other  pending  caaea  to  an 
appeal  from  ttie  action  of  a  board  of  supervisors  finding  a  petition 
of  consent  to  the  sale  of  liquor  sufficient  was  not  an  abuse  of 
discretion. 

Bame.     Tbe  fact  that  there  is  no  right  of  appeal  from  an  order  refusing 
&     to  give  preeadsnce  to  the  trial  of  the  sufficiency  of  a  consent  petition 
to  the  sale  of  liquor  over  other  pending  causes  doea  not  authoriie 
a  review  by  c«rtiorarL 

Certiorari  to  Polk  District  Court. 

TUESDAT,  NOVEMBEB  24,  1914. 

Appeal  having  been  taken  from  a  finding  of  tbe  board  of 
saperviaors  that  a  statement  of  consent  for  the  sale  of  intoxi- 
cating liquor  was  sufficient,  the  complainant  moved  for  an 
aasignment  of  the  cause  for  trial  at  the  pending  or  next  suc- 
ceeding term.  Tbe  motion  was  denied,  and  upon  such  ruling 
writ  of  certiorari  was  brought  to  this  court. — Dismissed. 

Popham  (£  Hayner  and  M.  S.  Odle,  for  plaintiff. 

Parker,  Parish  <&  Miller  and  Thomas  L.  Sellers,  for  de- 
fendant. 

WiTHBOW,  J. — I.  A  petition  or  statement  of  consent  for 
the  Bale  of  intoxicatjng  liquor  in  the  city  of  Des  Moines  was 
in  December,  1913,  held  by  the  board  of  supervisors  of  Polk 
conntf  to  be  snfBcient.  Thereafter  on  December  26,  1913,  a 
general  denial  of  the-  sufficiency  of  the  petition  of  consent  was 
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filed,  and  this  was  accompanied  by  a  coat  bond,  sa  reqnired 
by  Code  Supplement,  section  2450.  On  the  2d  day  of  Janu- 
ary, 1914,  the  eonn^  auditor  certified  the  statement  of  coasent 
to  the  clerk  of  the  district  court,  by  the  filings  previoosly 
noted  appeal  to  that  court  having  been  perfected,  and  on  the 
5th  day  of  January,  1914,  which  was  the  first  day  of  the 
January  term  of  the  district  court  of  Polk  county,  the  ap- 
pellee, representing  the  petitioners,  filed  his  bond  conditioDed 
to  pay  the  costs  of  the  appeal.  This  bond  was  filed  within 
ten  days  after  notice  of  appeal,  which  the  cited  statute  re> 
quires.  On  January  8th,  the  appellant,  Oeorge  A.  Jewett, 
filed  in  the  district  court  a  motion  to  advance  the  cause  for 
trial,  stating  that  he  was  a  citizen  and  taxpayer  of  the  city 
of  Des  Moines,  denying  the  sufficiency  of  the  statement  of 
consent,  and  that  the  only  means  for  protecting  himself  and 
other  citizens  from  unlawful  sales  under  an  invalid  and  in- 
snfficient  statement  of  consent  is  by  a  speedy  trial  in  which 
such  insufficiency  may  properly  be  determined.  The  moticm 
was  supported  by  an  affidavit  which  set  forth  the  increased 
burdens  alleged  to  result  to  taxpayers  from  the  operation  of 
saloons.  Resistance  was  filed  to  this  motion;  amoi^  other 
objections  it  being  claimed  that  the  appeal  was  not  taken, 
perfected,  and  rightfully  docketed  in  the  district  court  ten 
days  before  the  opening  of  the  January  term,  and  that  the 
case  was  not  properly  triable  until  the  March  term. 

The  motion  to  advance  the  cause  for  trial  in  the  Janu- 
ary term  was  overruled,  and  thereafter  on  the  11th  day  of 
Febmary  the  appellant,  Jewett,  filed  a  motion  to  have  the 
cause  set  down  for  hearing  on  February  26th,  and,  if  such 
could  not  be  done,  that  it  he  assigned  for  trial  during  the 
following  term  of  court  to  commenee  March  2,  1914.  This 
motion  also  was  overruled,  and  such  rulings  are  made  the 
basis  of  the  writ  of  certiorari  upon  which  the  cause  is  now 
before  this  court. 

The  return  made  by  the  trial  judge  to  the  writ  of  cer^ 
tiorari  states  that  at  the  beginning  of  the  January  term  thsre 
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were  pending  1190  law  canses  in  the  district  court  of  Polk 
connl7 ;  that  there  were  from  sixty  to  seventy  jurors  in  attend- 
ance; that  they  were  not  finally  dismissed  until  February 
27th,  and  the  jury  for  the  following  term  was  called  for 
March  7th ;  that  the  amount  of  jury  work  was  such  that  but 
little  time  could  be  given  to  the  trial  of  other  than  jury  causes 
until  the  May  term,  which  continued  until  September  Ist,  and 
about  two  mouths  after  the  discharge  of  the  jury;  that  the 
petition  of  ctmsent  contained  about  12,000  names;  and  that 
the  trial  of  the  appeal,  judging  from  a  previous  trial  of  like 
character,  would  consume  about  six  weeks.  The  return  further 
states  that  the  trial  court  endeavored  to  secure  a  simplifica- 
tion of  the  issues  in  order  that  trial  might  be  expedited,  but 
was  unable  to  do  so.  Affidavits  of  counsel  as  to  what  was 
proposed  in  order  to  reduce  the  field  of  contest  and  simplify 
the  trial,  while  tending  to  show  a  difference  in  the  under- 
standing of  court  and  counsel,  do  not  affect  the  ultimate  ques- 
tions which  we  most  determine. 

II.  The  petition  for  the  writ  prays  that  order  be  issued 
directing  the  defendant  to  proceed  to  the  hearing  of  the  case 
at  some  time  during  the  March,  1914,  term  of  the  district 
court,  and  for  such  other  and  further  orders  as  to  the  court 
may  seem  proper  in  the  premises.  While  we  might  with  full 
propriety  and  support  in  the  law  hold  that,  as  that  term  had 
passed  prior  to  the  submission  of  the  cause  to  this  court,  the 
question  now  presented  is  only  a  moot  one,  we  prefer  to  give 
to  the  case  the  broader  considerations,  which  are  ui^d  by 
counsel  in  argument. 

III.  There  is  no  provision  of  the  law  which  gives  cases 
of  this  nature  precedence  over  pending  causes.  There  must 
therefore  be  recognized  as  inherent  in  the  trial  court  the  right 

to  r^ulate  its  business  that  the  interests  of 

'  oMei-  of  ttiai ;    all  litigants  may  be  properly  guarded.    While 

it  no  doubt  had  the  power  to  make  an  order 

of  early  assignment  and  postpone  other  pending  causes,  there 

was  also  in  it  the  discretion  and  right  to  govern  the  course 

Tot.  187  lA.— 28 
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of  itc  bnnnefli,  if  done  in  a  way  not  arbitrary  and  illegaL  The 
inaiateQce  of  counsel  for  tbe  petitioner  ia,  in  effect,  that,  he- 
caiue  of  the  great  pablic  importance  of  the  qnestirai,  that 
pending  the  appeal  the  Baloona  will  nnder  the  statate  have 
the  right  to  operate,  as  the  appeal  does  not  sopersede  the 
grant  of  the  privilege  held  to  be  sofSeient  hj  the  board  of 
sapervisorB,  that  the  delay  in  the  trial  of  the  cause  and  in  the 
possible  appeal  to  this  coart  would  carry  the  final  determina- 
tion of  the  case  over  for  a  year  or  more,  thereby  depriving 
citizens  and  taxpayers  of  the  right  to  a  speedy  detemunation 
that  the  alleged  onlawfnl  operation  of  the  saloons  may  be 
ended. 

The  trial  conrt  had  jnrisdiction  of  the  case.  Code,  sec- 
tion 4154,  atithorizes  the  issuance  of  a  writ  of  certiorari  in 
all  cases  when  an  inferior  tribunal  is  alleged  to  have  exceeded 
its  proper  jurisdiction,  or  is  otherwise  acting  illegally,  and 
there  is  no  other  plain,  speedy,  and  adequate  remedy.  There 
being  no  mandatory  daty  to  asmgn  the  eaxiae  for  trial  tn 
precedence  of  other  pending  causes,  it  is  not  an  unwarranted 
statement,  from  the  record,  that  in  what  it  did  the  trial  jui^ 
exercised  a  discretion.  This,  as  is  well  settled  by  many  so- 
tboritiea,  is  not  a  subject  of  review  in  a  certiorari  proceed- 
ing. Butterfield  v.  Treichier,  113  Iowa,  328 ;  PoUc  County  V. 
Des  Moines,  70  Iowa,  351;  Tiedt  v.  Cantenten,  61  Iowa,  334; 
Smitk  V.  Board,  30  Iowa,  531. 

IT.  It  is  ui^d,  however,  that  there  is  no  remedy  by  ap- 
peal from  an  order  refusii^  to  assign  a  cause  for  trial,  and, 
as  no  other  means  is  expressly  provided,  the  right  of  review 
by  this  coort  arises  under  section  4,  art.  5, 
''■'"■  of  the  Constitution  of  Iowa,  which  gives  to 

the  conrt  the  right  aad  duty  to  "exercise  a  Hupervisory  con- 
trol over  all  inferior  judicial  tribunals  throughout  the  state." 

This  conrt  has  held,  in  Savings  &  Trust  Co.  v.  District 
Cow^,  121  Iowa,  1,  that  there  can  be  no  legislative  limitation 
of  this  power;  and  that  when  an  inferior  tribunal  proceeds 
in  the  exercise  of  a  new  jurisdiction  created  by  statute,  in  such 
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manner  as  to  be  sammary,  or  in  a  coarse  different  from  the 
common  law,  and  a  remedy  for  the  review  of  sach  act  is  not 
given  by  the  statute,  certiorari  will  lie  for  its  revision.  Many 
cases  are  cited  by  coonsel  for  petitioner  stating  the  same  rule ; 
and  it  must  be  accepted  as  the  settled  doctrine  that,  when 
there  is  no  remedy  by  appeal,  and  there  has  been  by  the  in- 
ferior tribunal  such  act  as  to  constitute  error  affecting  sub- 
stantial rights,  or  an  abuse  of  power  in  the  exercise  of  its 
jurisdiction,  the  aggrieved  party  may  avail  himself  of  this 
remedy. 

But  as  we  read  the  record  in  this  case  it  does  not  permit 
the  application  of  that  rule.  The  trial  court  in  the  exercise 
of  its  jurisdiction  and  of  a  discretion  wheh  we  cannot  say  was 
abased  declined  to  advance  the  cause.  The  appellee  in  re- 
sistance to  the  motion  to  advance  consented  to  an  assignment 
if  made  for  June,  when  the  business  of  the  court  and  the 
absence  of  the  jury  would  permit  a  trial  without  displacing 
pending  business.  While  this  would  not  govern  the  trial 
judge  in  the  ruling  it  had  the  right  to  consider  it  in  connec- 
tion with  the  knowledge  it  had  of  the  state  of  busincBS  in  the 
coort.  It  does  not  appear  to  us  to  be  an  arbitrary  or  unwar- 
ranted exercise  of  power.  The  record  is  to  the  contrary ;  and, 
in  the  absence  of  legislative  action  requiring  cases  of  this 
nature  to  be  heard  forthwith  upon  the  perfection  of  the  ap- 
peal, there  was  no  error.  We  do  not  hold  that  a  delay  in  the 
trial  of  such  an  appeal  arbitrary  in  character  and  apparently 
made  for  the  purpose  of  preventing  a  speedy  determination 
of  the  issue  may  not  be  thus  reviewed  and  controlled  j  but  the 
record  in  this  ease  does  not  present  such  a  situation. 

The  writ  is — Dismissed. 

Ladd,  C.  J.,  and  Debheb  and  Gatnor,  JJ.,  coDcnrring. 
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Jebohb  Wood  aa  AdmiiuHtrator  of  the  Egtate  of  Sa&ah  Logce, 
Deceased,  Appellee,  v.  Auce  Loqub  and  Daniel  Loqub, 
Appellants. 

OmrtiyuuMi     oonbiuiction:     joint  txnanct.    A  deed  will  be  eon- 

1  >tnied  sccording  to  the  intent  of  the  parti'-s,  aa  gathered  from  the 
wbok  inrtnunent;  and  while  the  grantiiig  elaute  when  conaiderad 
alone  ataj  aptly  convey  a  fee,  itill  if  from  the  iiiBtruiiient  in  ita 
entirety  it  clearly  appears  that  the  parties  intended  thereby  to 
create  a  joint  tenancy  with  right  of  Burvivorship  it  will  be  m  con- 
strued, there  being  no  fatal  repognanee  in  the  terma  of  the 
instruinent. 

Bama.     A  joint  tenancy  with  the  right  of  sarrivorahip  may  be  neated 

2  by  a  conveyance  to  two  or  more  persons,  where  such  intent  clearly 
appears;  the  statute  merely  providing  that  auch  eonveyaneaB  ahall 
create  a  tenancy  in  common  ' '  imlees  a  contrary  intent  ia  exprened. ' ' 

Same.    Where  the  dear  intent  of  a  conveyance  was  to  create  a  joist 

3  tenancy  between'  the  grantor  and  the  grantees,  and  provided  that 
the  one  dying  last  ahooid  be  the  absolute  owner,  the  nse  of  the 
word  "inherit"  in  connection  with  the  survivorship,  while  not 
strictly  accurate  when  applied  to  acquiring  title  by  suTvivorshlp, 
will  be  treated  as  a  mere  inaccurate  use  of  the  word. 

Saoie.    The  provision  of  a  conveyance  that  all  of  the  parties  may  occupy 

4  the  property  as  a  home  so  long  as  they  remain  unmarried,  but  upon 
the  marriage  of  a  party  such  right  shall  cease,  is  not  inconsistent 
with  a  joint  tenancy,  but  merely  provides  a  contingency  upon  which 


Same:  subvitobship:  biohts  or  pabtixs.  Under  a  conveyance  creat- 
6  ing  a  joint  tenancy  and  providing  thai  in  case  of  the  death  of  one 
of  the  grantees  the  surviving  parties  shall  succeed  to  the  interest 
of  the  deceased,  the  survivors  take  directly  from  the  grantor  and  not 
through  decedent,  and  the  creditors  of  the  decedent  have  no  right 
in  the  property  as  against  the  survivors. 

Appeal  from  Mahaska  District  Covrt.— Bon.  K.  E.  WniCOCK- 
SOH,  Jnd^. 


Nor.  1914]  Wood,  Adhb.  v.  Loque.  437 

Wednbsdat,  Novbhbes  25,  1914. 

The  opinioQ  states  the  ease. — Reverted. 

Irving  C.  Johnson,  for  appellant 

Beynoldi  <£  David,  for  appellee. 

Weaveb,  J. — On  December  3,  1908,  Daniel  Lf^rue,  being 
the  owner  of  a  certain  forty  acres  of  land  in  Mahaska  county, 
executed  and  delivered  to  his  two  eisters,  Sarah  Logue  and 
Alice  Logne,  a  deed,  the  material  part  of  which  reada  as 
foIlowBi 

Ejiow  all  men  by  these  presents:  That  I,  Daniel  H. 
Logae  (sio^e),  of  the  county  of  Mahaska  and  state  of  Iowa, 
in  consideration  of  the  sum  of  one  dollar  in  hand  paid,  do 
hereby  sell  and  convey  unto  Sarah  Logae  the  undivided  one- 
third  interest  in  the  property  hereinafter  described.  I  do 
hereby  sell  and  convey  unto  Alice  Logue  the. undivided  one- 
third  interest  in  the  following  described  premises,  situated 
and  lying  in  the  state  of  Iowa,  Mahaska  county,  to  wit :  The 
ntntbeast  quarter  of  the  northwest  quarter  of  the  southeast 
quarter  of  section  22,  township  75,  range  16  west  of  the  fifth 
P.  M.  It  is  agreed  between  the  grantor  and  the  grantees 
named  in  Uie  deed  that  they  all  have  the  right  to  occupy  the 
property  so  long  as  they  remain  single.  If  the  grantor  or 
either  one  of  the  grantees  get  married,  the  ones  that  are  mar- 
ried cannot  occupy  the  property,  without  the  consent  of  those 
that  are  not  married,  so  long  as  the  grantor  and  grantees  re- 
main single,  they  ean  occupy  the  property  as  a  house  free  of 
rent.  In  case  of  the  death  of  the  grantor,  the  grantees  are  to 
inherit  the  undivided  one-third  interest  of  the  grantor,  and  in 
case  of  one  of  the  grantees  dying  first,  the  grantor  and  the 
surviving  grantee  are  to  inherit  that  portion  of  the  property 
that  is  owned  by  the  grantor  and  grantee  that  are  deceased.  It 
is  understood  between  the  grantor  and  grantees  herein  that  the 
one  dying  last  is  to  be  the  absolute  owner  of  the  property 
herein  described,  and  he  or  she  may  dispose  of  the  entire  prop- 
erty by  will  or  in  any  other  way  tlmt  he  or  she  may  desire. 
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In  June,  1911,  Sarah  Logue  died  intestate,  survived  by 
both  Daniel  and  Alice.  The  plaintiff  is  the  duly  appointed 
adminifitrator  of  the  estate  of  the  deceased,  and,  acting  upon 
the  theory  that  his  intestate  died  seised  of  an  undivided  one- 
third  of  the  land,  he  petitioned  the  court  for  an  order  au- 
thorizing him  to  sell  the  same  for  the  payment  of  debts  and 
charges  allowed  against  the  estate.  The  petition  sets  out  the 
deed  by  which  it  is  alleged  that  such  title  was  acquired,  and 
avers  that  the  conditions  and  stipulations  following  the  grant- 
ing clause  are  void  and  of  no  effect  upon  the  character  or 
quality  of  the  title  conveyed.  Daniel  Logue  and  Alice  Logue, 
being  made  defendants,  appeared,  and  demurred  to  the  peti- 
tion on  the  ground  variously  stated  that  the  deed  shows  upon 
ite  face  that  the  interest,  right,  and  title  acquired  thereunder 
by  Sarah  Logue  were  that  of  a  joint  tenant,  and  that  upon  her 
death  the  whole  estate  immediately  vested  in  the  defendants 
by  right  of  survivorship.  The  court,  holding  with  the  plain- 
tiff upon  the  question  thus  raised,  overruled  the  demurrer, 
and,  defendante  electing  to  stand  thereon,  the  order  prayed 
for  was  granted,  and  the  defendants  appeal. 

In  support  of  the  ruling  below  appellee  invokes  the  rule 
that,  where  a  deed  clearly  and  by  apt  terms  granto  or  conveys 
a  title  in  fee  simple,  any  limitations  thereof  in  the  habendum 
clause  repij^nant  to,  or  inconsistent  with,  the 
'  eoD^trucuoDl '  estate  so  created  is  void  and  of  no  effect. 
'"^'  Case  v.  Diffire,  60  Iowa,  442 ;  Teany  v.  Mains, 
113  Iowa,  53.  Of  the  soundness  of  the  rule  thus  stated  there 
can  be  no  doubt,  but  the  more  serious  question  is  whether 
the  deed  before  us  presents  a  case  for  its  application.  If  we 
were  to  look  alone  to  the  words  "I  hereby  sell  and  convey 
nnto  Sarah  Logue  the  undivided  one-third  interest  in  the 
property  hereinafter  described ' '  as  determinative  of  the 
nature  and  quality  of  the  estate  intended  to  be  conveyed, 
the  conclusion  argued  for  by  the  appellee  and  reached  by  the 
trial  court  is  inevitable.  But  such  narrowness  of  construc- 
tion is  hardly  consonant  with  that  other  well-eettled  priu- 
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eiple  that,  in  construing  a  written  instrament,  the  intention 
of  the  parties  is  to  be  looked  for,  and,  when  a/ieertained,  is 
to  he  given  effect,  unless  forbidden  hy  some  established  mle 
of  law.  This  role  of  ctmstraction  la  no  lees  applicable  to 
deeds  than  to  other  instnunents  by  which  contract  and  pK^ 
erty  rif^ts  are  created,  limited,  and  defined.  There  ib  no 
rule  which  requires  a  court  in  coDBtming  a  deed  to  read 
simply  the  technical  words  of  grant,  and  shut  its  eyea  to  the 
meaning  and  effect  of  the  habendum.  Speaking  upon  this 
Bubject,  we  have  said : 

The  repugnancy,  to  defeat  the  habendvm,  must  be  such 
that  the  intention  of  the  parties  cannot  be  ascertained  frcnn 
the  whole  instrument,  or,  if  ascertained,  cannot  be  carried  into 
effect.  If,  from  the  entire  instrument  and  attending  circum- 
stances, it  appears  that  the  grantor  intended  to  enlarge,  re- 
strict, or  even  repugn  the  conveyancing  clause,  the  habendum 
will  control. 

See  Beedy  v.  Fiwney,  118  Iowa,  278,  and  eases  there 
cited. 

Referring  to  the  same  subject,  the  compiler  of  the  article 
on  "Deeds"  in  13  Gyc.  618,  after  citing  numerous  authori- 
ties justifying  his  conclusion,  says: 

The  strictness  of  the  ancient  rule  as  to  repugnancy  in 
deeds  is  much  relaxed,  so  that  in  this,  as  in  other,  cases  of  con- 
struction, if  clauses  or  parts  are  repugnant,  the  intention  is  to 
be  gathered  from  the  whole  instrament,  instead  of  from  par- 
ticular clauses. 

This  rule  is  too  manifestly  just  to  leave  room  for  dis- 
cussion, and  we  can  conceive  of  no  good  reason  for  departing 
from  it.  If,  then,  upon  examination  of  this  deed  in  its  en- 
tirety, both  granting  clause  and  subsequent  clauses,  it  dearly 
appears  that  the  parties  intended  to  create  a  joint  tenancy 
with  right  of  survivorship,  then  there  is  no  fatal  repi^nance 
in  the  terms  of  the  instrument,  and  if  such  estate  is  not 
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forbidden  by,  or  inconsistent  with,  the  law  of  the  state,  it  ia 
the  duty  of  the  court  to  so  declare  and  give  it  effect 

That  an  estate  of  joint  tenancy  may  exist  in  this  jnriadic- 
tion  does  not  appear  to  be  denied  by  eonnsel,  and,  indeed, 
could  not  well  be.    Estates  of  joint  tenancy  were  well  known 
at  common  law,  and,  though  they  have  fallen 
*"'  into  quite  general  disuse,  are  not  entirely 

obsolete.  Our  Code,  section  2923,  which  provides  that  con- 
veyances to  two  or  more  persons  in  their  own  rig^t  create  a 
tenancy  in  common,  unless  a  contrary  intent  is  expressed,  ia 
a  reversal  of  the  effect  of  such  conveyances  at  coinmon  law ; 
the  nile  there  being  that  under  a  deed  to  two  or  more,  no 
other  intent  being  indicated,  the  grantees  take  as  joint  tenants, 
and  not  as  tenants  in  common.  The  qualifying  words  in  the 
statute  cited,  "unless  a  contrary  intent  is  expresBed,"  would 
seem  therefore  to  leave  place  in  the  law  of  the  state  for  a 
joint  tenancy,  with  its  characteristic  incident  of  survivorahip, 
if  the  intent  of  the  parties  to  the  instrument  to  create  it  is 
clearly  indicated  by  the  language  employed. 

The  deed  now  before  us  ia  not  drawn  with  the  technical 
nicety  and  exactness  which  might  have  been  used  by  a  learned 
professional  conveyancer,  but  it  has  the  virtue  not  always 
present  in  even  more  formal  instruments  of 
so  expressing  the  purpose  of  the  parties 
thereto  as  to  leave  its  intended  effect  too  clear  for  doubt.  It 
is  very  manifest  that  the  paramount  or  general  intent  of  the 
transaction  which  is  thus  evidenced  is  to  make  the  grantees 
joint  owners  of  the  land  with  the  grantor,  and  to  provide  for 
the  right  of  survivorship  between  them,  or,  to  use  the  language 
of  the  deed,  "the  one  dying  last  is  to  be  the  absolute  owner  of - 
the  property,  and  he  or  she  may  dispose  of  the  entire  prop- 
erty by  will  or  in  any  way  he  or  she  may  desire."  It  is  true 
the  word  "inherit"  employed  in  the  deed  is  not  technically 
correct  as  applied  to  the  acqnirement  of  title  by  survivorship, 
but,  when  read  in  connection  with  the  entire  instrument,  it 
is  clear  that  it  was  so  employed  by  these  parties.    To  hold 
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otherwiae  U  to  give  no  force  or  effect  whatever  to  the  last 
and,  in  some  respects,  most  significant  provision  of  the  deed. 

II  it  be  said  the  limitation  npou  the  right  of  oeeupane; 
by  either  tenant  who  should  thereafter  marry  is  inconsistent 
with  a  joint  tenancy  at  common  law,  the  objection  is  suffi- 
ciently answered  by  the  sa^estion  that  this 
provision  does  no  more  than  provide  for  a 
contingency  upon  the  happening  of  which  the  joint  tenancy 
should  cease.  What  their  respective  rights  in  the  premises 
might  have  been  had  one  of  them  married,  whether  upon  such 
happening  they  would  all  become  tenants  in  common,  or  the 
interest  of  the  nLarrying  tenant  in  the  property  become  entirely 
extinct,  we  need  not  here  consider  or  decide.  Even  at  common 
law  it  is  within  the  power  of  either  tenant  to  sever  the  joint 
character  of  the  title  by  conveying  or  otherwise  di^Kuing  of 
his  right  or  share  to  a  third  person.  2  Blackatone  'a  Com.  192 ; 
Bofttson  V.  Codman,  1  Sumn.  121,  Fed.  Cas.  No.  11,970 ;  Simp- 
son V.  Atntnont,  1  Bin.  (Pa.)  175  (2  Am.  Dec.  425).  It  can 
also  be  severed  by  agreemenl  WUUams  v.  Heusen,  5  L.  T. 
Rep.  (N.  S.)  203. 

The  provision  referred  to  in  the  deed  before  ua  may 
well  be  treated  as  an  agreement  between  the  parties  by  which, 
under  certain  circumstances,  the  unity  of  the  tenancy  shoold 

be  considered  severed.    In  this  case  no  such 
a.  Sakb:  tor-  -■        ^        i      -r  i 

rtTorabip:  severance  occurred.     Sarah  Logue   was  the 

ngiita    01 

p«rti«B.  first  of  the  tenants  to  die,  and  if  the  terms  of 

the  deed  by  which  she  acquired  right  in  the  property  are 
valid,  as  we  are  dispoeed  to  hold,  the  brother  and  sister  sur- 
viving may  assert  their  title  to  tite  pn^erty  as  against  her 
creditors.  The  survivors  do  not  acquire  title  through  the 
deceased,  but  by  virtue  of  the  deed.  Before  ber  death  there 
was  an  equality  and  unity  of  rif^t  and  title  in  the  three  ten- 
ants. Her  death  extinguished  her  right  of  survivorship,  but 
left  the  unity  of  right  and  title  unchanged  in  the  other  two 
tenants,  and  when  one  of  them  shall  die,  all  rights  of  snr- 
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Tivorahip  provided  for  by  the  deed  having  become  effective 
and  having  aceompliahed  the  intent  of  their  creation,  the  joint 
tenancy  will  cease  to  exist,  and  the  last  sorvivor  will  be  the 
Bole  and  uuqaalified  owner.  Ab  we  have  already  snggested, 
neither  of  the  successive  survivors  takes  or  receives  anythiog 
trom  or  through  the  deceased  tenant  for  the  title  is  derived 
directly  from  the  grantor  through  the  deed  which  created  the 
toianey.  Bat,  laying  aside  the  question  as  to  what  name  or 
designation  we  ahall  apply  to  the  transaction  between  the 
grantor  and  grantees,  what  good  reason  can  be  assigned  in 
law  or  equity  for  the  courts  refusing  to  give  it  effect  accord- 
ing to  its  clear  intent  t  This  grantor,  as  the  owner  of  the  land, 
had  a  right  to  devote  it  by  appropriate  action  on  bis  part  to 
the  purpose  of  making  a  home  for  himself  and  his  two  sisters. 
He  might  very  reasonably  believe  that  such  end  could  be  m.<tn 
nearly  attained,  and  the  comfort  and  support  of  the  suc- 
cessive  survivors  be  better  assured,  by  creating  a  ouity  of 
title  with  right  of  survivorship  than  by  a  tenancy  in  common 
with  the  ordinary  incidents  to  such  an  estate.  And  this  is 
what  he  appears  to  have  done  in  the  deed  in  controversy. 
Such  a  disposition  of  property  is  not  obnozioos  to  any  statute 
of  this  state  or  to  any  recognized  principle  o£  common  law, 
nor  can  we  conceive  of  a  good  reason  for  holding  it  to  be 
against  any  accepted  rule  of  public  policy.  The  creation  of 
Buch  an  estate  being  lawful,  and  the  doctrine  of  Beedy  v.  Fin- 
ney, above  quoted,  being  adhered  to,  there  is  no  fatal  repug- 
nancy in  this  deed.  All  parts  of  it  must  be  given  effect  ac- 
cording to  its  plain  intent.  It  follows  that  Sarah  Logne,  being 
first  of  the  grantees  to  die,  did  not  die  seised  of  any  heritable 
interest  in  the  land  or  of  any  right  or  interest  therein  which 
could  be  properly  subjected  to  sale  by  the  administrator  of 
her  estate.  None  of  the  cases  decided  by  this  court  and  cited 
by  appellee  are  inconsistent  with  this  conclusion. 

The  conrt  erred  in  overruling  the  defendant's  demurrer 
to  the  petition  and  in  ordering  a  sale  of  the  land,  and  said 
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order  and  judgment  are  therefore  reversed,  and  caose  re- 
manded, with  directiona  to  the  trial  court  to  dismiss  the  peti- 
tion.— Reversed. 

hiitD,  C.  J.,  and  Evans  and  Pbsston,  JJ.,  ccmcnr. 


C.  DtJEANT  Jones,  Appellant,  v.  Tom  Weloh. 

IntozlcaUiig  liiqnon:  injc^ctiom;  etidcnck  The  paTment  of  the 
internal  reveoue  tax  impoBsd  upon  the  businesa  of  ■elliiig  liquor,  to- 
gether with  the  other  evidence  in  the  cese,  ia  held  eufflcient  to  jnatiff 
EtQ  injunction  restraining  defendant  from  keeping  for  sale  or  eelling 
intoxicating  liquors  in  e  reetonrant  conducted  bj  him. 

Appeal  from  DaUaa  District  Cour*.— Hon.  W.  H.   Pahet, 
Judge. 

Wednesday,  Novbhbib  25,  1914. 

Action  to  enjoin  the  defendant  from  maintaining  a  liquor 
nuisance.  An  injunction  was  denied,  and  from  this  ruling 
the  plaintiff  appeals. — Reversed. 

E.  R.  Sawyer,  for  appellant. 

H.  S.  Dugan,  for  appellee. 

Per  Cubiam. — The  application  was  for  a  writ  of  injunc- 
tion against  the  keeping  for  sale  or  selling  of  istoxicatii^ 
liquors  in  the  restaurant  and  chophouse  conducted  hy  defend- 
ant in  the  city  of  Perry.  The  evidence  discloses  that  he  held  a 
government  license  as  a  retail  liquor  dealer  to  be  carried  on  at 
that  place  of  basiness.  The  city  marshal  testified  that  it  had 
the  reputation  of  being  a  place  where  intoxicating  liquors 
were  sold,  and  that  complaint  had  been  made  as  late  as  August 
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or  tbe  lat  of  September  prior  to  the  beginning  of  the  action, 
but  lie  could  not  name  any  one  who  bad  mentioned  tbe  matter. 
Another  testified  to  sach  reputation,  but  it  appeared  that  he 
based  bis  testimony  on  statements  of  railroad  employees  sued 
for  board  obtained  from  Welch ;  that  if  witnesB,  who  was  a 
collection  agent,  insisted  upon  payment,  they  would  "make 
Welch  smart  for  selling  liquor."  A  constable's  testimony 
was  of  the  same  cbaraeter.  The  defendant  denied  ever  having 
kept  or  sold  intoxicating  liquors,  but  admitted  having  the 
goyemment  license,  and  explained  that  stockmen  and  railroad 
men  woi]ld  bring  liquor  to  his  place  and  atep  into  the  hall  or 
into  the  storeroom  and  drink,  and,  because  of  this,  govern- 
ment oSScials  advised  him  that,  as  a  license  would  coat  only 
$25,  he  better  obtain  <Hie  and  avoid  any  trouble.  "I  was 
advised  by  them  that  if  I  used  this  liquor  in  cooking,  or  if 
men  were  found  there  in  the  hall  or  any  out  of  the  way  place 
drinking,  it  would  be  presumed  that  I  sold  it  there  to  them 
and  I  would  be  liable  to  arrest  by  the  officials. "  He  denied 
having  obtained  the  license  with  intent  to  sell  liquors  there- 
under, explained  that  he  used  intoxicating  liquors  in  cooking, 
and  that  farther : 

I  drink  beer  myself  and  sometimes  I  take  a  little  down 
there  for  myself  at  night.  .  .  .  That  is  kind  of  a  home  for 
a  lot  of  the  railroad  boys.  They  come  there  and  eat  and  loaf 
when  there  is  room  to  loaf. 

His  place  of  business  consisted  of  a  kitchen,  storeroom, 
clothes  room,  and  lunch  room,  and  all  were  open.  A  witness 
had  seen  people  have  a  bottle  at  the  place  and  talra  a  drink, 
and  the  county  attorney  had  observed  nothing  out  of  the  way. 

This  was  all  the  evidence,  and  we  think  was  ample  to 
justify  the  issuance  of  writ  of  injunction.  Section  2427  of 
the  Code  declares  that  the  payment  of  the  special  tax  of  the 
general  government  exacted  as  license  for  the  retail  sale  of 
intoxicating  liquors  shall  be  presumptive  evidence  that  the 
person  having  paid  such  tax  is  engaged  in  keeping  for  sale  or 
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Belling  such  liquors  contrar?  to  law.    Section  3,  chapter  105, 
of  the  34th  General  Assembly,  provided  that: 

The  certified  <iopy  famished  by  the  internal  revenue  col- 
lector of  the  name  of  any  person  who  baa  paid  to  the  federal 
government  the  special  tax  imposed  upon  the  business  of  sell- 
ing intoxicating  liquors  shall  be  prima  facte  evidence  that  said 
person  is  engaged  in  the  sale  of,  or  keeping  with  intent  to  sell, 
intoxicating  liquors  in  violation  of  law,  unless  it  is  made  to 
appear  by  such  person  that  be  was  not  so  authorized.  Sec- 
tion 2427-c,  Code  Supp. 

A  prima  facie  case  then  was  made  out  against  defendant. 
He  was  not  authorized  to  sell  or  keep  for  sale  and  his  explana- 
tion is  not  credible.  He  had  been  engaged  in  business  at  the 
same  place  for  thirteen  years,  and  it  is  extremely  improbable, 
to  say  the  least,  that  he  should  have  surrendered  the  license 
fee  for  two  successive  years  merely  to  afford  him  the  feigned 
protection  which,  according  to  his  story,  he  did  not  require 
and  got  along  without  all  the  years  before.  The  explanation 
does  not  commend  itself  as  worthy  of  belief,  and  the  only 
doubt  as  to  guilt  is  raised  by  his  denial.  That,  however,  was 
not  sufficient  to  overcome  the  prima  facie  case  made  against 
him,  sustained  as  it  was  by  the  evidence  of  reputation  and  his 
admission  of  having  taken  beer  on  the  premises  where  cus- 
tomers habitually  loafed  during  the  night,  even  though  this 
ostensibly  was  for  his  own  use. 

Decree  should  have  been  entered  as  prayed  and  an  attor- 
ney's  fee  of  $25  taxed  in  favor  of  plaintiff's  attorney  and  the 
cause  will  be  remanded  for  such  entry  in  the  district  court. 

A  like  amount  as  attorney's  fee  wiU  be  taxed  as  part  of 
the  costs  in  this  court. — Reversed. 

AH  the  Justices  concur. 
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Perbt   Savinqs  Bank,   Appellee,   v.   Walteb  FitzqekaU), 
Appellant. 

Ne|0tl»1)le  Innnunejits:  boldhb  in  ]>iie  coxmat:  DsnuM  or  usdb7: 
1  STArDTXS.  The  provisions  of  the  Code  of  1697  reUtive  to  OBury, 
the  penalty  for  vBoiy  and  recovery  bj  a  good  faiUi  purchaser  on  a 
usuriouB  instrument,  were  not  repealed  b]r  the  Negotiable  lostru- 
meutfl  Act,  either  directly  or  by  implication]  but  when  the  pro- 
visioiiH  of  the  latter  act  are  construed  in  connection  with  the  original 
Htatutee,  as  must  be  done  so  as  to  give  effect  to  all  provisions,  if  pos- 
sible, the  defense  of  usury  is  still  avaOable  as  against  a  holder  in 
due  course,  the  same  as  prior  to  the  passage  of  tbe  Negotiable 
Instruments  Act. 

Same;  bona  tux  pubcbaseb:  evidemcb:  subuibsion  or  issub.  The 
3  uncontradicted  evidence  of  the  porchaser  of  a  note  that  he  took 
the  same  without  notice  that  it  had  its  inception  in  fraud  may  not 
justify  the  direction  of  a  verdict  in  his  favor;  but  there  may  be 
faets  and  circumstances  in  connection  with  the  transactioD  which, 
considered  together  with  the  direct  evidence  on  the  subject,  require 
a  Bubmiasion  of  the  issue  to  the  jury.  In  the  instant  case  the  ques- 
tion of  whether  the  plaintiff  was  an  ianocent  holder  was  for  the  jury. 


Bame:     NniOTiABii.iTY.    The  negotiability  of  an  iastrumeut  is  not  af- 

3  fected  by  a  provision  which  waives  the  .provisions  of  any  law  in- 
tended for  the  benefit  of  the  maker. 

Ezdnslaii  of  evidence:    waives  op  ^ibob.    Where  the  court  excluded  evi-    ' 

4  dence  at  the  time  it  was  first  offered,  but  subsequently  daring  the 
trial  changed  bis  ruling  and  announced  that  it  would  be  received,  anil 
the  party  then  offered  part  of  his  evidence  on  the  subject,  though 
unable  at  the  time  to  produce  it  all  because  of  the  absence  of  wit- 
nesscB,  but  he  asked  no  postponement  until  be  could  procure  their 
attendance,  be  was  not  in  position  to  urge  error  in  the  original 

Appeal  from  Dallas  District  Court. — Hon.  Lomn  N.  Hats, 
Judge. 
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Fridat,  NoviafBEat  27,  1914. 

Action  upon  a  promiaBory  note.  Trial  to  a  jury  and  a 
directed  verdict  against  defendant  for  $958.86.  From  th« 
judgment  against  him,  he  appeals. — Reversed. 

E.  (£  F.  0.  Ryan  and  Harry  Wifvat,  for  appellant. 

H.  8.  Dugan  and  White  i&  Clark,  for  appellee. 

Preston,  J. — The  note  waa,  by  its  terms,  payable  to  the 
order  of  H.  I.  Steltzer,  and  waa  by  him  indorsed  to  plaintiff, 
without  recourse.  By  way  of  defense,  appellant  claimed  that 
the  appellee  was  not  a  bona  fide  purchaser  of  the  note  sued 
upon ;  that  the  note  was  not  negotiable ;  that  the  signature  of 
appellant  to  the  note  was  obtained  by  fraud  and  misrepre- 
sentation ;  that  the  note  npon  which  suit  was  brought  was  for 
UBurioQS  interest  and  pretended  commissions  exacted  from 
appellant  for  extensions  and  renewals  to  a  certain  note  in  the 
sum  of  $159.11 ;  and  that  this  was  the  only  consideration.  For 
reply,  plaintiff  says  that  it  became  the  holder  of  the  note 
before  it  was  due  and  without  any  notice  of  any  defect  or 
infirmity  in  the  instrument,  or  title  of  said  Steltzer,  and  that 
plaintiff  purchased  the  note  for  a  valuable  consideration,  in 
due  course,  and  in  good  faith,  and  without  notice. 

There  are  two  principal  questions  involved.  One  is, 
when  a  note  is  composed  of  usurious  interest  incorporated 
therein,  whether  or  not  a  holder  in  due  course  takes  such  note 
free  from  any  forfeiture  on  account  of  such  osurioos  interest, 
and  whether  the  plaintiff  bank  is  a  holder  in  due  course  of  the 
note.  There  are  several  other  questions  which  entered  into 
the  trial  of  the  ease  with  respect  to  the  rulings  on  admissibil- 
ity of  the  evidence,  and  whether,  under  the  evidence,  the  court 
was  justified  in  sustaining  the  motion  for  a  directed  verdict. 

I.  It  is  the  claim  of  defendant  that  the  note  sued  upon  is 
made  np  of  usury,  or  largely  so.    Defendant  admits,  as  we 
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understand  the  record,  tlmt  $159.11  of  the  $937  note  is  owing 
by  him,  bnt  he  says  that  no  more  ia  dae. 

It  18  contended  for  appellee,  and  the  trial  eotirt  so  held, 

that  nsury  cannot  be  pleaded  against  a  h(Ader  in  dne  coarse ; 

that  plaintiff  ia  a  holder  in  dae  course  and  takes  free  from 

sach  defenae.     The  contention  of  appellee  is 

iNaTBUMurT* :    that  by  the  passage  of  the  Negotiable  Instru- 

holder  In  due  •it.  o 

eoane:  otttute  ments  Act,  and  partieolarly  that  portion  now 
■utatea.  appearing  as  section  3060-a57  of  Code  Sopp. 

1907,  the  law  as  to  nsory  has  been  modified  so  that  a  pur- 
chaser in  dne  course  and  without  notice  now  takes  a  osorious 
note  free  from  any  taint  of  usnry;  that  the  law  in  this  state 
now  is  that  there  is  only  one  defense  available  against  a  holder 
in  dne  course,  and  that  is  tiiat  the  instroment  waa  a  foi^ry. 
The  section  of  Code  Snpp.  just  referred  to  is  as  follows: 

The  holder  in  due  course  holds  the  instrument  free  from 
any  defect  of  title  of  prior  parties,  and  free  from  defenses 
available  to  prior  parties  among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the  full  amount  thereof  against 
all  parties  liable  thereon. 

It  is  the  letter  part  of  the  section  upon  which  plaintiff 
relies. 

On  the  other  hand,  appellaot  argues  that  to  so  hold  is  to 
say  that  the  section  just  referred  to  of  the  Negotiable  Instru- 
ments Law  is  to  repeal  by  implication  sections  3038,  3040, 
3041,  and  3042  of  tixe  Code.  The  first  section  referred  to  fixes 
the  rate  of  interest  which  may  be  charged,  and  the  second 
prohibits  a  higher  rate.  Section  3041  provides  a  penalty  for 
usnry,  and  section  3042  reads  in  this  wise : 

Any  assignee  of  a  usurious  contract,  becoming  such  in 
good  faith  in  the  usual  course  of  business  and  without  notice 
of  such  fact,  may  recover  of  the  usurer  the  full  amount  of  the 
consideration  paid  by  him  therefor,  less  any  sum  that  may 
have  been  realized  on  the  contract,  anything  in  this  chapter 
contained  to  the  contrary  notwithstand^g. 
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Th«  holdinga  have  been  that  ander  this  section  usury 
may  be  pleaded  againat  a  bona  fide  holder  for  value  of  a  nego- 
tiable instrument  as  well  as  against  the  payee ;  that  a  note  in 
which  is  included  osurious  interest  is  void  to  the  amount  of 
such  usurious  interest  included  therein,  even  though  the  note 
be  in  the  hands  of  a  bona  fide  purchaser.  Bacon  v.  Lee  (£  <7ray, 
4  Iowa,  490;  CampbeU  v.  McHarg,  9  Iowa,  354;  Smith  v. 
Coopers,  9  Iowa,  376;  Biirrowg  v.  Cook,  17  Iowa,  436.  See, 
also,  Pond  v.  Waterloo  Agl.  Works,  50  Iowa,  596 ;  Polk  County 
Savings  Bank  v.  Harding,  113  Iowa,  511, 

Appellee  does  not  claim  such  was  not  the  rule  prior  to  the 
enactment  of  the  Negotiable  Instruments  Law  by  the  29th 
General  Assembly,  chapter  130.  The  Negotiable  Instruments 
Act  does  not  purport  to  repeal  sections  3041  and  3042  of  the 
Code.  These  sections  are  not  referred  to  in  the  title  of  the 
act.  See  chapter  130,  Laws  of  the  29th  General  Assembly. 
Section  197  of  that  act,  now  3060-a,  Code  Snpp.,  does  repeal 
certain  other  sections  of  the  Code,  specifically  giving  the  num- 
ber. Nor  does  section  3060-a57  refer  to  the  two  sections  of  the 
Code  just  mentioned. 

The  negotiable  instruments  statnte  is  a  comprehensive 
piece  of  legislation.  It  goes  into  detail  in  dealing  with  the 
subjects  embraced  by  it.  The  scope  of  it  deals  with  commer- 
cial paper,  so  as  to  protect  innocent  purchasers  of  such  against 
defenses  available  as  between  the  original  parties. 

It  is  familiar  doctrine,  not  requiring  the  citation  of 
authority,  that  repeals  by  implication  are  not  favored ;  that 
all  statutes  upon  a  subject  will  be  upheld  and  sustained,  if 
possible,  and,  when  the  statutes  cover  in  whole  or  in  part  the 
same  matter  and  are  not  absolutely  irreconcilable,  no  purpose 
of  repeal  being  clearly  expressed  or  indicated,  it  is  the  duty 
of  the  court,  if  possible,  to  give  effect  to  both. 

Section  3041  of  the  Code  provides  a  penalty  aa  follows: 

If  it  shall  be  ascertained  in  any  action  brought  on  any 
contract  that  a  rate  of  interest  has  been  contracted  for,  di- 
rectly or  indirectly,  in  money  or  in  property,  greater  than  ia 
authorized  by  this  chapter ;    .    .    .    and  in  no  case  where  nn- 
Vou  167  lA.— 29 


450  Pebet  Sav.  Bank  v.  FirzoBauj).       [167  Iowa 

lawful  interest  is  contracted  for  shall  the  plaintiff  have  jndg- 
ment  for  more  than  the  principal  aum,  whether  the  unlawful 
interest  be  incorporated  with  the  principal  or  not. 

Under  the  Iowa  aathorities  before  cited,  tlie  meaning  of . 
this  statute  is  that  a  holder  in  due  course  takes  a  negotiable 
instrument  subject  to  a  forfeiture  for  usurious  interest  con- 
tracted for,  whether  the  same  be  included  in  the  principal  or 
not. 

Section  3042,  heretofore  quoted,  provides  a  remedy  for 
an  assignee  of  a  osorious  contract,  becoming  Bucb  in  good  faith 
in  the  usual  coarse  of  buainew  and  without  notice  of  such  fact, 
and  provides  that  he  may  recover  of  the  usurer  the  full  amount 
of  the  consideration  paid  him,  less  any  sum  that  he  may  have 
realized  on  the  contract.  By  the  language  of  the  one  section 
the  Legislature  has  provided  a  penalty  that  attaches  to  the 
usurious  contract  in  any  one's  hands,  and  by  the  second  pro- 
vision,  provided  for  the  protection  of  a  holder  thereof  in  doe 
course  by  giving  him  a  remedy  as  against  his  assignor.  This 
works  no  hardship  upon  any  innocent  party,  yet  there  is 
sufficient  to  accomplish  the  evident  intention  of  the  Legisla- 
ture to  punish  the  practice  of  charging  UHuriouB  interest. 

The  first  provision  of  section  3060-a57  before  quoted  is : 

A  holder  in  due  conree  holds  the  instmment  free  from 
any  defect  of  title  of  prior  parties. 

Section  3060-a55  provides : 

When  title  defective.  The  title  of  a  person  who  negotiates 
an  instrument  is  defective  within  the  meaning  of  this  act  when 
he  obtained  the  instrument,  or  any  signature  thereto,  by  fraud, 
duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates  it  in  breach  of 
faith,  or  under  such  circumstances  as  amount  to  a  fraud. 

The  only  provision  of  this  section  which  would  apply  to 
a  usurious  contract  is  that  the  same  was  given  for  an  "illegal 
consideration." 
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That  contracts  indading  usury  are  not  coQtracts  based 
upon  an  illegal  consideration  is  the  basis  of  the  decision  in 
Burrows  v.  Cook,  17  Iowa,  436,  a  case  which  involved  usury 
charged  before  and  after  March  8,  1853,  the  date  of  the  adop- 
tion of  the  ezisting  statute  as  to  usury.  In  that  ease  the  court 
said: 

The  position  of  the  defense  is  that,  notwithstanding  the 
contract  in  its  original  concoction  was  in  this  regard  illegal, 
being  verbal,  yet  that  the  objection  on  this  account  was  on- 
available  to  the  plaintiffs:  First,  because  they  subsequently 
legalized  the  same  by  reducing  it  to  writing,  that  is  to  say, 
by  giving  their  notes,  secured  by  the  deed  of  trust  now  in 
controversy,  which  includod  the  unlawful  interest.  But,  sec- 
ondly, if  such  a  consequence  did  not  follow,  nevertheless  ille- 
galil?  of  consideration,  unlike  usury,  could  not  be  urged  as  an 
objection  against  the  recovery  of  the  notes  in  the  hands  of 
innocent  holders  who  had  taken  an  assignment  of  the  same 
before  due,  without  notice  of  the  alleged  infirmity.  The  sound- 
ness of  this  position  we  are  not  prepared  to  gainsay — we  be- 
lieve it  to  be  good  law.  But  while  the  unlawful  interest 
charged  between  the  20th  of  January  and  the  8th  of  March, 
1853,  inclusive,  is  not  now  available  to  the  plaintiffs  as  against 
Ijee,  Hi^^son  &  Co.,  innocent  assignees,  the  same  being  sim- 
ply illegal  and  not  usurious,  still  the  contract  to  pay  the  same, 
being  in  parol,  had  not  the  effect  (although  the  transactiiHi 
between  the  parties  was  a  continuous  one)  to  prevent  the 
usury  law  of  the  8th  of  March,  1853,  from  taking  effect  upon 
the  dealings  and  transactions  of  the  parties  after  that  date,  so 
that  whatever  usury  was  charged  against  the  plaintiffs  since 
then  is  available  to  them  against  any  and  all  persons  who  may 
attempt  to  enforce  the  collection  of  the  same. 

The  second  clause  of  section  306O-a57  is:  "And  free  from 
defenses  available  to  prior  parties  among  themselves." 

It  was  the  rule  in  this  state  prior  to  the  passage  of  the 
Negotiable  Instruments  Act,  as  shown  by  the  cases  already 
cited,  that  usury  is  in  the  nature  of  a  forfeiture  and  may  be 
urged  against  a  contract,  into  whosesoever  bands  it  may  pass. 
In  other  words,  usury  was  in  the  nature  of  a  defense  which 
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was  not  "available  to  prior  parties  among  themselves"  alone, 
but  was  available  aa  between  tbe  maker  of  the  instrument  and 
of  the  world.  A  fair  construetion  of  this  provision  is  that  a 
holder  in  due  coniBe  was  protected  against  such  defenses  as 
were  available  between  prior  parties,  but  took  the  instrument 
subject  to  any  defenses  that  the  parties  thereto  might,  under 
the  law  aa  then  in  force,  urge  against  the  inatrumeiit  in  the 
hands  of  third  parties. 

The  third  provision  of  section  3060-a57  should  be  con- 
strued in  connection  with  the  two  provisions  just  preceding  it : 

A  holder  ia  due  course  holds  the  instrumenf  free  from 
any  defect  of  title  of  prior  parties,  and  free  from  defenses 
available  to  prior  parties  among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the  full  amount  thereof  against 
all  parties  liable  thereon. 

The  section  first  makes  provision,  as  has  been  shown, 
regarding  the  defect  in  the  title  to  the  instrument  and  the  par- 
ticular defenses  to  the  instrument  a  holder  in  due  coarse  would 
take  the  instrument  free  from,  and  then  makes  the  provision 
that  such  holder  "may  enforce  payment  of  the  instrument 
against  all  parties  liable  thereon;"  that  is,  that  payment  of 
the  instrument  might  be  enforced  in  the  full  amount  thereof 
against  parties  claiming  as  a  defense  thereto  (1)  that  the  title 
of  the  indorser  was  defective,  or  (2)  as  against  some  defense 
which  was  only  available  between  the  prior  parties  thereto. 

In  the  case  of  Henry  v.  State  Bank,  131  Iowa,  97,  at  page 
101,  Mr.  Justice  Deemer  says: 

The  true  rule  is  announced  in  Valleit  v.  Parker,  6  Wend. 
(N,  Y.)  615,  to  the  effect  that  a  note,  even  if  founded  upon  an 
Ulegal  and  immoral  consideration,  is  valid  in  the  hands  of  a 
good-faith  holder,  unless  there  be  a  positive  statute  declaring 
such  instruments  void.    See,  also.  Bacon  v.  Lee,  4  Iowa,  490. 

While  the  note  in  that  case  was  nonnegotiable,  it  would 
seem  from  the  above-quoted  language  that  at  the  time  of  the 
decision  of  that  case  the  court  considered  the  rule  as  to  con- 
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tracts  void  by  statute,  to  be  nnchan^d,  and  cited  Bacon  v.  Lee 
to  sustain  the  proposition. 

No  eases  are  cited  from  other  states  where  there  is  a 
statute  lihe  our  3042.  Cruams  v.  Siegman,  81  Misc.  Rep.  367, 
(142  N.  T.  Supp.  348),  in  which  the  court,  after  quoting  the 
provisions  of  the  Negotiable  Instruments  Act,  similar  to  our 
sectum  3060-a57,  says : 

I  am  very  clearly  of  the  opinion  that,  notwithHtanding  the 
provisions  of  the  statute  just  quoted,  a  negotiable  instrument 
which  is  void  in  its  inception,  whether  it  be  for  usury  or  for 
foi^ry,  or  for  any  other  reason  sufBcient  to  make  it  void,  is 
also  void  in  the  hands  of  any  subsequent  holder,  except  only 
that  owing  to  the  provisious  of  the  banking  law  (section  74) 
a  bank  may  in  certain  cases  enforce  a  usurious  instrument, 
although  an  individual  holder  could  not  do  so. 

We  hold,  then,  that  defendwjt  was  not  precluded  from 
relying  upon  the  defense  of  usury. 

IL  Appellant  contends  that,  regardless  of  the  question  as 

to  whether  the  defense  of  usury  may  be  made 

^'  fldfpnrebaMt' :  against  an  innocent  holder,  the  evidence  was 

such  as  that  it  was  a  question  for  the  jury 

whether  defendant  was  an  innocent  holder  of 

the  note  without  notice  and  took  it  in  good  faith. 

We  agree  to  this  view.  In  view  of  the  holding  in  the 
prior  paragraph,  it  is  not  necessary,  perhaps,  to  disenss  at 
length  the  question  whether  in  any  event  the  case  should  have 
gone  to  the  jury  because  the  claim  of  defendant  in  his  evidence 
is  that  the  note  was  nsuriouB. 

Another  point  will  be  first  noticed  briefly.  Plaintiff  bank 
is  a  corporation.  PlaintiS  placed  some  of  its  officers  on  the 
stand,  but  not  all  of  them,  to  show  that  the  bank  bad  no  notice 
of  the'  defect  in  the  note. 

Defendant  cites  Bank  v.  Buck,  142  Iowa,  1005,  to  sustain 
his  contention  that  the  plaintiff  had  not  met  the  burden  east 
upon  it  to  show  the  want  of  notice  and  good  faith.  But  in  that 
case  the  question  was  not  raised  or  decided  whether  such  bnr- 
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den  is  met  by  a  showing  by  the  only  officer  who  was  concerned 
in  the  tranaaction.  The  evidence  in  this  ease  is  nndisputed 
that  John  Carmody,  the  casbier,  waa  the  only  officer  purchas- 
ing notes,  and  that  be  was  the  only  one  who  had  to  do  with  the 
purchase  of  tbia  note.  Under  such  circamstances,  the  hold- 
ings are  that  the  harden  is  met  by  bis  evidence,  in  the  absence 
of  other  circumstances.  Des  Moines  Savings  Bank  v,  Arthur, 
143  Iowa,  556 ;  Robertson  v.  Live  Stock  Co.,  145  Iowa,  536. 

The  trial  court  ruled  that  plaiotifE  had  the  burden  of 
showing  that  it  was  an  innocent  holder  without  notice.  It 
has  been  held  that  the  burden  w^  on  the  bank  to  show  that 
it  did  not  have  notice  of  the  defect  and  that  denial  of  notice, 
by  one  who  purchases  an  instrument,  that  it  had  its  inception 
in  fraud,  even  though  uncontradicted  by  other  witnesses,  is 
not  sufficient  to  justify  the  court  in  directing  a  verdict  in  his 
favor.    McNight  v.  Parsons,  136  Iowa,  390. 

But  it  has  also  been  held  that,  although  the  uncontradicted 
evidence  of  the  buyer  of  fraudulent  paper  is  not  sufficient  to 
justify  the  direction  of  a  verdict,  yet  the  facts  and  circum- 
stances supporting  the  denial  of  notice  may  be  sneh  as  would 
warrant  such  a  direction,  but  this  only  in  case  where  the  facts 
and  circumstances  are  sucb  that  a  reasonable  man  could  not 
draw  therefrom  any  other  conclusion  than  that  contended  for. 
Arnd  v.  Aylestcortk,  145  Iowa,  185 ;  Robertson  v.  Live  Stock 
Co.,  supra. 

In  the  last  case  it  is  said  that  in  all  these  cases  the  testi- 
mony might  be  insufficient  to  establish  bad  faith,  and  still  not 
af&rmatively  establish  good  faith.  We  shall  refer  to  some  of 
the  circumstances  shown  from  which  we  conclude  that  it  waa 
a  question  for  the  jury  to  say  whether  plaintiff  took  the  note 
without  notice  and  in  good  faith.  The  evidence  on  behalf  of 
the  defendant  was  undisputed  that  the  larger  part  of  the  con- 
sideration of  the  note  was  usury.  The  cashier  testified  that 
the  bank  acquired  the  note  before  due  and  paid  the  full  amount 
of  the  note  and  interest,  and  that  it  bad  no  knowledge  or  notice 
that  defendant  claimed  that  the  note  waa  made  up  of  nsory. 
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He  bIbo  testified  that  he  had  known  Steltzer,  the  payee  and 
indorser  of  the  note,  for  seven  or  e^fht  years,  and  knew  that 
he  was  in  the  loaning  bosiness.  He  also  testified  on  croaa- 
examination : 

Q.  Isn't  it  tme,  Mr.  Garmody,  that  at  the  time  you  pur- 
chased tMs  note  you  were  acquainted  with  the  general  repota^ 
tion  of  Mr.  Steltzer  that  he  loaned  money  at  usurious  rates 
of  interest  T  A.  No,  I  don 't  think  bo.  Q.  Had  you  ever  heard 
that  he  did!  A,  I  have  heard  rumors  that  be  did  sometimes, 
yes.  These  rumors  were  principally  as  to  loans  to,  well,  for 
instance,  railroad  men,  where  there  was  a  big  risk  taken. 

He  also  said  that  the  bank  had  bought  other  notes  from 
Steltzer.  The  note  was  indorsed  by  Steltzer  without  recourse, 
and  at  the  same  time  tlie  following  written  agreement  was  exe- 
cuted and  signed  by  the  cashier  and  Steltzer : 

This  agreement  entered  into  between  Perry  Savings  Bank, 
party  of  the  first  part,  and  H,  I,  Steltzer,  party  of  the  second 
part,  witnesseth :  In  consideration  of  the  Perry  Savings  Bank 
purchasing  one  note,  dated  December  7, 1912,  signed  by  Walter 
Fitzgerald,  in  amount  of  $937,00,  plus  interest,  due  June  1, 
1913,  second  party  agrees  to  indemnify  and  reimburse  the  said 
Perry  Savings  Bank  for  any  loss  suffered  in  the  collection 
of  said  note  after  said  collection,  and  no  extension  shall  be 
allowed  or  this  agreement  is  void. 

The  cashier  aays  they  often  took  such  an  agreement  when 
the  note  was  indorsed  without  recourse ;  that  sometimes  it  was 
d(me  that  way,  and  sometimes  it  was  done  by  blank  indorse- 
ment Prom  tliis  and  other  circumstances  shown,  we  are  of 
opinion  that  the  ease  should  have  been  submitted  to  the  jury. 

In  MerrUl  v.  Hole,  85  Iowa,  66,  the  court  says,  in  part : 

To  effect  a  purchaser  with  notice  of  a  defense  to  the  note 
it  is  not  essential  that  his  knowledge  be  established  by  direct 
testimony ;  it  may  be  shown  by  circumstances  and  inference 
therefrom. 
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And  in  Bank  v.  Paddick,  90  Iowa,  63,  the  court  said ; 

There  are  many  other  circumstances  in  the  case  which 
were  properly  for  conaideratioii  of  the  jury.  We  will  mention 
but  one.  The  witness  Nye  testified  that  he  had  known  Warren 
for  four  years,  and  he  knew  that  he  was  a  physician.  He  must 
have  known  what  his  reputation  was.  If  he  did  not,  he  ought 
to  have  bo  testified.  He  knew  that  Warren  was  a  traveling 
doctor,  and  that  this  note  was  executed  by  persons  who  re- 
sided in  a  distant  part  of  the  state.  In  short,  what  be  did 
know  of  the  man,  while  not  amounting  to  notice  of  the  fraud, 
was  a  circumstance  which  the  jury  might  very  properly  con- 
sider in  determining  the  credibility  of  his  testimony. 

III.  Another  contention  of  appellant  is  that  the  note  is 
a  nonnegotiable  instrument  because  it  contains  a  clause  which, 
as  appellant  claims,  is  nothing  less  than  a  mortgage. '  Appel- 
lant cites  cases  from  Iowa  holding  that  such 

8.    BiMB:  ti«KOtU-  .  ,         .  ,  , ,.  ,.  T^  ,  . 

Miity.  a  provision  is  against  public  policy.    But  this 

note  conforms  to  the  requirements  of  section  3060-a57,  Code 
Supp.  1907.  Section  3060-a5,  par.  3,  of  the  Supplement,  pro- 
vides that  the  negotiable  character  of  an  instrument  other- 
wise negotiable  is  not  affected  by  a  provision  which  waives 
the  benefit  of  any  law  intended  for  the  advantage  or  protec- 
tion of  the  obligor. 

lY.  Defendant  sought  to  show  the  general  reputation  of 
Steltzer  prior  to  the  purchase  of  this  note  by  plaintiff,  as  to 
bis  being  a  usurer.  The  evidence  was  at  first  excluded  upon 
objection  by  plaintiff;  but  after  the  evidence 
was  closed,  and  after  a  motion  to  direct  a 
'  verdict  had  been  made,  and  before  the  ruling 
thereon,  the  court  said  that  he  was  of  the  opinion ; 

That  his  ruling  on  the  admission  of  testimony  on  yes- 
terday as  to  the  general  reputation  of  this  man  and  place,  as 
to  bis  being  a  usurer,  was  too  circumscribed  and,  pending  the 
ruling  on  this  motion,  the  court  will  now  permit  the  defendant 
to  inquire  further  as  to  the  reputation,  shall  he  desire  so  to  do. 


Not.  1914]  Anderson  v.  Engwall.  457 

Id  response  to  this  counsel  for  the  defendant  said : 

The  defendant  having  been  by  the  mlings  of  the  court 
prevented  from  introducing  evidence  on  the  question  of  the 
reputation  of  Steltzer  for  charging  usury,  and  having  been 
prevented  by  the  rulings  of  the  court  from  cross-examining  the 
witnesses  for  the  plaintiff  as  to  their  knowledge  of  the  general 
reputation  of  Steltzer  as  to  charging  usury  on  loans  made,  he 
is  now  unable,  the  witnesses  not  being  present,  to  introduce 
further  evidence  as  to  the  general  reputation  of  Steltzer. 

Some  of  the  witnesses  were  recalled  and  interrogated  on 
this  point  Defendant  did  not  ask  a  postponement  until  he 
could  procure  the  other  witnesses  or  attempt  to  avail  himself 
of  the  opportunity  afforded  by  the  court  to  introduce  such 
evidence.  Under  such  circumstances,  he  may  not  now  com- 
plain. As  bearing  on  this  point,  see  Stroup  v.  Bridger,  124 
Iowa,  401,  406. 

V.  The  form  of  the  questions  to  the  officers  of  the  bank 
as  to  notice  of  defects  in  the  note  may  have  been  somewhat 
objectionable,  under  the  ruling  in  Amd  v.  Aylesworth,  145 
Iowa,  185, 196.  On  a  retrial,  the  form  of  the  question  may  be 
made  to  conform  to  that  holding. 

For  the  reasons  stated  in  the  opinion,  the  judgment  is 
reversed  and  the  caae  remanded. — Reversed. 

Laud,  C.  J.,  and  Evans  and  WsAVZEt,  JJ.,  concurring. 


LuciLLB  Anderson,  Appellee,  v.  0.  A.  E.  Enqwall,  Appellant. 

Jndgmaris:  liens  upon  rial  istatk:  satispaothw.  Tbe  fact  that  a 
1  judgment  creditor  applied  a  paymeDt  npOD  an  open  aeeount  held  bj 
him  againot  the  debtor,  under  an  arrangement  with  the  trustee  of 
the  judgment  debtor,  and  executed  a  quit-claim  deed  to  laud  hdd 
by  the  trastee  under  a  trust  arrangement  to  which  he  was  not  a 
partf,  did  not  release  other  land  from  the  lien  of  the  judgment  al- 
though he  knew  that  the  debtor  had  sold  and  conveyed  the  same. 
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Saaw:  UAseHALUHa  or  absktb.  The  farther  fact  that  tlie  jadgment 
2  creditor  also  released  ootee  held  bj  the  truatee,  the  proceeds  of  the 
Bale  of  the  land,  did  not  entitle  a  purchaaer  of  laud  from  the  debtor, 
which  had  not  been  transferred  to  the  trustee  and  was  still  snbject 
to  the  lien  of  the  judgment,  to  a  mamhalling  of  assets;  espeeiallj 
as  other  creditors  interested  in  the  trust  were  not  parties  to  the 
action. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 
Judge. 

Friday,  Novehbsb  27, 1914. 

Action  in  eqoity,  in  which  plaintiff  seeks  to  quiet  title 
to  real  estate  as  against  a  judgment  alleged  hy  appellant  to 
be  a  lien  on  auch  real  property.  There  was  a  decree  for  plain- 
tiff.   Defendant  appeals. — Reversed. 

John  L.  QHlespie,  for  appellant. 

T.  L.  Sellers  and  J.  H.  Anderson,  for  appellee. 

Pbe&ton,  J. — ^The  property  in  controverey  consists  of 
three  acres  in  the  town  of  Altoona,  Folk  county,  and  is  referred 
to  in  the  record  as  the  city  property.    Plaintiff  parchased  the 
property  of  one  L.  E.  Sampson,  and  paid  for 
iieDs  apon  real    it.     The  defendant  had  a  judgment  against 
racdon.  Sampson,  and  caused  an  execution  to  issue 

and  be  levied  upon  the  three  acres  in  controversy.  Sampson 
owned  the  city  property  at  the  time  the  defendant  obtained 
judgment  against  him.  Sampson  owned  farm  land  near 
Altoona,  which  had  been  conveyed  by  him  to  one  Hextell  in 
trust  prior  to  the  date  upon  which  defendant  obtained  his 
judgment.  Plaintiff  was  then  claiming  that  the  judgment  was 
not  a  lien  upon  the  land  because  of  the  trust  deed.  Plaintiff 
does  not  deny  that  defendant's  judgment  was  at  one  time  a 
lien  upon  the  property  she  purchased,  but  says  it  is  not  now  a 
lien,  because,  aa  she  alleges,  that  one  Heztell  was  chosen  hy 
Sampson  trustee  for  certain  lands  and  property  of  said  Samp- 
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son,  and  that  said  tnutee  did,  in  fact,  pay  to  the  defendant's 
attorney  the  amount  of  the  judgment,  interest,  attorney's  fees, 
and  coeta,  and  that  defendant  applied  some  of  the  money  to 
the  payment  of  coats,  and  applied  the  balance  on  other  claims, 
and  released  from  the  lien  of  said  judgment  the  other  lands  of 
Sampson,  knowing  at  the  time  of  said  release  that  plaintiff 
had  porchased  the  premiBcs  and  paid  therefor. 

The  claim  of  the  defendant  is  that  on  April  9,  1913,  the 
date  when  this  controversy  arose,  in  addition  to  bis  judgment 
he  bad  an  open  account  against  Sampson,  consisting  of  a  note 
of  about  $125,  not  yet  due,  and  an  open  running  account  of 
about  $11,  making  a  total  of  $136;  that  on  April  9,  1913, 
Hextell  made  a  payment  to  defendant  of  about  $127,  which 
payment  was  made  upon  the  express  understanding  and  agree- 
ment between  defendant  and  Hextell  that  the  same  was  to  be 
used,  first,  in  paying  the  costs  of  $10.65  due  on  the  judgment, 
and  the  balance  was  to  be  applied  towards  the  payment  of  tbe 
open  account,  and  that  no  part  of  said  sum  was  to  be  used  in 
paying  off  the  judgment,  except  the  item  of  $10.65  costs ;  that 
by  reason  of  said  agreement  defendant  was  not  bound  or  obli- 
gated to  apply  any  of  the  money  so  paid  upon  said  judgment, 
except  the  itom  of  costs  before  stated,  and  that  the  said  judg- 
ment and  the  lien  created  against  said  city  property  should  be 
in  no  way  affected  by  said  transaction. 

Prior  to  the  time  this  controvert^  arose,  Sampson  was  a 
man  of  considerable  property,  owning  farm  lands  in  Polk 
county,  city  property  in  Des  Moines  and  Altoona,  besides 
owning  considerable  real  estate  ontside  of  Iowa.  On  and  prior 
to  June  20, 1912,  Mr.  Sampson  was  heavily  indebted  to  numer- 
ous creditors,  one  of  whom  was  the  defendant,  and  on  that 
date  Sampson  deeded  a  part  of  his  real  estate  to  Mr.  Hextell, 
who  agreed  to  act  as  trustee  for  tbe  property  deeded  to  him, 
agreeing  to  sell  it,  pay  off  the  incumbrances,  and  pay  the 
proceeds  to  certain  parties  named  in  a  trost  agreement  exe- 
cuted by  some  of  the  larger  creditors,  Sampson,  and  HextelL 
The  three  acres  of  land  in  controversy  was  not  conveyed  to  ^ 
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trustee,  but  was  still  held  by  Sampson  until  sold  by  him  to 
plaintiff  March  27,  1913.  It  appears  that  Sampson  also  had 
personal  property,  and  it  is  not  shown  that  this  was  turned 
over  to  Hextell,  the  trustee.  Defendant's  judgment  was  ren- 
dered July  31,  1912,  some  two  or  three  weeks  after  the  trust 
deed  ,was  executed.  The  defendant  at  no  time  agreed  to  the 
trust  arrangement  and  did  not  participate  in  any  of  the  meet- 
ings of  the  creditors.  The  trust  arrangement  was  not  under 
any  statute,  and  it  ia  insisted  by  defendant  that  it  was  not  in 
effect  a  general  assignment  for  the  benefit  of  all  creditors. 

The  three-acre  tract  in  controversy  sold  for  $900,  and  was 
worth  more  than  defendant's  judgment.  The  evidence  is  un- 
disputed that  on  April  d,  1913,  Mr.  Hextell  came  to  defendant 
and  told  him  that  he  would  pay  $127.94,  which  was  about  the 
amount  of  the  judgment,  with  interest  and  costs,  provided 
defendant  would  satisfy  said  judgment  in  full  and,  in  addi- 
tion thereto,  execute  a  quitclaim  deed,  quitclaiming  and  releas- 
ing any  and  all  right  that  defendant  might  have  in  the  farm 
property  which  had  been  conveyed  to  and  was  held  in  trust 
by  Hextell.  Defendant  told  Hextell  that  he  would  accept  the 
same  in  full  satisfaction  of  the  judgment,  or  that  Hextell  could 
go  to  the  clerk  and  pay  it  there  and  satisfy  the  judgment,  but 
refused  to  execute  a  quitclaim  deed  covering  the  farm  prop- 
erty. Defendant  knew  that  his  judgment  was  a  lien  against 
the  three  acres  in  question,  and  informed  Mr.  Hextell  that  so 
far  as  the  judgment  was  concerned  it  was  absolutely  secure 
because  of  this  lien.  Hextell  was  also  informed  by  defendant 
that  be  was  contemplating  making  an  effort  to  collect  the  open 
account  by  instituting  an  attachment  case,  and  expected  to 
attach  the  farm  property  held  by  Hextell  under  the  trust  deed 
or  garnishee  the  trustee. 

After  the  defendant  refused  to  execute  a  quitclaim  deed, 
Hextell  agreed  to  pay  defendant  the  amount  of  the  check 
which  he  had  prepared  and  brought  with  him,  and  that  defend- 
ant might  apply  all  of  said  sum  on  his  open  account  against 
Sampson,  except  that  $10.65  of  said  money  should  be  used  in 
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paying  the  costs  on  the  judgment,  provided  defendEint  would 
execute  a  quitclaim  deed  covering  the  farm  land.  Defendant 
accepted  that  proposition  and  accepted  the  money  and  exe- 
cuted a  quitclaim  deed  covering  the  farm  land,  paid  the  costs 
of  the  judgment,  amounting  to  $10.65,  and  the  balance, 
$117.29,  was  applied  upon  the  open  account,  according  to  the 
agreement.  The  check,  as  first  presented,  contained  an  indorse- 
ment that  it  was  to  satisfy  the  judgment;  but  when  defendant 
refused  to  accept  it  in  that  manner  a  new  check  was  made, 
without  such  indorsement.  Hextell  insisted  that  the  costs  in 
the  judgment,  amounting  to  $10.65,  should  be  paid,  and  this 
was  finally  assented  to  by  defendant.  Thereafter  the  owner 
of  the  property  in  controversy  refused  to  pay  the  judgment, 
and  execution  was  taken  out  and  a  levy  made  on  such  prop- 
erty, when  this  action  was  brought. 

The  ffltaatiim,  then,  on  April  9,  1913,  when  the  payment 
was  made  by  Hextell  to  defendant,  was  that  the  city  property 
stood  in  the  name  of  Sampson,  against  whom  defendant  had 
I'  judgment.  The  city  property  was  never  conveyed  to  any 
trustee.  Defendant  was  not  consulted  about  the  trust  agree- 
ment until  after  it  was  made,  and  he  at  no  time  thereafter 
signed  the  trust  agreement,  nor  did  he  ever  consent  to  it.  At 
the  time  defendant  obtained  his  judgment  he  had  the  open 
account  against  Sampson  outstanding  and  unsecured,  and  at 
the  date  of  the  judgment  Sampson  had  standing  in  his  own 
name  certain  real  estate,  including  the  three-acre  piece  in 
Altoona,  so  that  the  judgment  became  a  valid  lien  against  the 
city  property  on  that  date,  July  31,  1912.  As  before  stated, 
Sampson  sold  the  property  to  plaintiff  after  the  judgment  was 
obtained. 

It  seems  that  prior  to  April  9,  1913,  Mr.  Hextell,  the 
trustee,  had  contracted  to  sell  the  Polk  county  farm  land,  but 
the  purchaser  was  insisting  that  a  quielaim  deed  be  procured 
by  Hextell  from  the  defendant.  In  fact,  the  purchaser  wanted 
Hextell  to  obtain  quitclaim  deeds  from  all  Sampson's  cred- 
itors, and  he  had  obtained  quitclaim  deeds  from  other  creditors 
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of  Sampson.  Aa  stated,  after  Bome  negotiationa,  the  agreement 
was  made  on  April  9th  between  defendant  and  Hextell  tiiat 
defendant  would  execute  a  quitclaim  deed  as  to  the  farm  land 
if  he  were  paid  the  amount  of  the  check  and  it  was  applied 
according  to  the  agreement.  It  was  uptm  that  agreement,  and 
nothing  else,  that  the  defendant  took  the  money  and  then  exe- 
cuted the  quitclaim  deed  to  the  farm  property.  By  so  doing  de- 
fendant retained  hia  lien  against  the  three-acre  tract  of  city 
property  under  hia  judgment  against  Sampson. 

As  before  stated,  th^re  is  no  dispute  as  to  these  facts. 
Defendant  was  mmply  standing  upon  his  rights,  and  the  only 
question  is:  Did  defendant  have  a  right  to  protect  himself, 
and  ask  for  and  receive  some  consideration,  before  he  would 
execute  a  quitclaim  deed  to  the  farm  -pTOpetty.  We  think  be 
clearly  had  the  right  to  do  so.  It  should  be  remembered  that 
this  is  not  an  action  in  t>ankruptcy,  or  under  the  statutes  per- 
taining to  general  ass^nments  for  the  benefit  of  credittoH.  If 
it  were  so,  different  questions  might  possibly  arise. 

Plaintiff  cannot  come  in  and  compel  defendant  to  credit 
on  the  judgment  the  consideration  which  be  received  from  Mr. 
Hextell,  when  the  express  agreement  was  that  be  was  to  credit 
it  upon  the  open  account,  and  not  upon  the  judgment  De- 
fendant has  quitclaimed  all  his  interest  in  the  farm  land,  and 
has  given  credit  upon  the  open  account  for  1117.29.  He  gave 
up  all  the  rights  he  had  against  the  farm  land,  or  his  right  to 
make  his  claim  out  of  the  farm  land  by  suitable  action,  and 
satisfied  his  open  account  to  the  extent  stated.  The  court  may 
not  make  a  new  contract  for  defendant,  and  compel  him  to 
apply  this  payment  on  the  judgment,  contrary  to  the  agree- 
ment of  the  parties.  The  three  acres  of  city  property  has 
nothing  to  do  with  the  trust  arrangement  between  Sampson 
and  Hextell.  If  it  be  considered  that  the  trust  arrangement 
was  in  the  nature  of  assignment  proceedings,  then  only  a  part 
of  the  property  was  assigned,  and  under  such  circumstances 
the  provisions  of  the  statute  with  reference  to  general  assign- 
ments would  not  apply.    There  was  no  relationship,  so  far  as 
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this  case  is  concerned,  between  Hextell,  the  defendant,  and  the 
judgment  debtor.  Hextell  was  anxious  to  clear  the  title  to  the 
farm  lands.  That  seems  to  have  been  the  primary  object  of 
hia  negotiationa  with  defendant. 

The  plaintiff  has  advanced  no  satisfactory  theory  upon 
which  her  claim  may  be  suatained.  She  urges  that  the  equit- 
able doctrine  of  marshaling  assets  applies  to  the  circumstances 
of  this  case,  and  contends  that  the  defendant 
^'  Staiui/'jr  should  not  have  released  the  $9,000  of  notes 
in  the  hands  of  the  trustee,  being,  as  we 
understand  it,  a  part  of  the  proceeds  of  the  sale  of  the  land 
conveyed  by  trust  deed ;  that,  having  done  so,  defendant  may 
not  levy  upon  and  seek  to  enforce  his  claim  against  the  three 
acres  purchased  by  the  plaintiff.  But,  under  the  circum- 
Rtanoes,  we  think  the  doctrine  does  not  apply.  None  of  the 
other  creditors  are  parties  to  this  action ;  and,  as  before  stated, 
the  three  acres  in  controversy  were  not  conveyed  to  the  trustee, 
and  the  defendant  did  not  at  any  time  assent  to  the  trust 
arrangement. 

It  is  said  further  by  plaintiff  that  before  the  money  was 
paid  to  the  defendant,  as  before  stated,  it  was  agreed  and 
understood  between  Sampson  and  Hextell  and  the  plaintiff 
that  the  money  should  be  paid  to  the  defendant  in  satisfaction 
of  the  judgment;  and  this  is  what  Hextell  attempted  to  do, 
upon  conditions  stated,  but  defendant  refused.  Sach  an  ar- 
rangement between  those  three  parties  would  not  bind  the 
defendant. 

We  conclude,  therefore,  that  the  decree  of  the  trial  court 
was  erroneous,  and  it  is  reversed  and  remanded  for  a  decree 
in  harmony  with  this  opinion,  or  defendant  may  have  a  decree 
in  this  court,  at  his  option.  It  is  said  in  argument  that  a  writ- 
ten stipulation  between  the  parties  has  been  made  that,  if 
defendant 's  lien  be  sustained,  plaintiff  may  pay  it  off  and  have 
a  decree.  The  decree  may  so  provide,  if  the  parties  so  agree. — 
Reversed. 

Ladd,  C.  J.,  and  Evans  and  Weaves,  JJ.,  concur. 
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Habrt  I.  STEi;rzER,  Appellee,  t.  The  Chicago,  Milwaukee  & 
St.  Paul  Raileoad  Company,  Appellant. 

Actions:    TDBUM :    review  on  appeal.    When  on  action  has  been  brought 

1  in  equit;  and  tried  upon  the  theory  that  it  was  oue  of  equitable  Jur- 
isdietioD,  it  will  be  bo  eoosidered  on  appeal,  whether  the  pleadings 
present  an  action  properly  triable  in  equity  or  at  law. 

8«ai«:    APPEAL:     ADJUDICATION.    Wbere  plaintiff  brought  an  equitable 

2  action  to  recover  wages  alleged  to  be  due,  and  upon  appeal  the  judg- 
ment for  plaintiff  was  reversed  without  an  order  for  remanding  the 
cause  or  for  a  new  trial,  and  a  subsequent  application  in  the  ap- 
pelUte  court  for  a  lesser  stun  was  refused,  the  trial  court  had  no 
authority  thereafter  upon  a  motion  based  upon  the  same  pleadings, 
teeord  and  evidence,  to  enter  a  Judgment  for  plaintiff  for  a  lesser 
sum;  as  the  determination  of  the  appeal  was  a  final  adjudication  of 
all  the  issues  involved. 


r  ACTION : 

S  Where  the  appellate  court  adjudges  that  plaintiff  is  not  entitled  to 
recover  on  his  petition,  it  is  not  necessary  for  the  defendant  fa)  have 
the  petition  dismissed  by  the  trial  court,  although  the  appellate  court 
failed  to  enter  a  formal  dismisHal;  as  the  case  was  no  longer  pending 
in  any  court.  It  was  proper,  however,  upon  the  filing  of  a  pro- 
cedendo for  the  defendant  to  move  for  a  retazation  of  costs. 

Appeal  from  Perry  Superior  Court. — Hon.  John  Shobtly, 
Judge, 

Friday,  November  27, 1914. 

The  opinion  states  the  case. — Reversed. 

Cook,  Hughes  i&  Sutherland,  for  appellant. 

S.  S.  Dugan,  for  appellee. 

Weateb,  J. — The  plaintiff,   as  assigfnee  of  eeveral  of 
defendant's  employees,  brought  this  action  to  recover  wagea 
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alleged  to  have  been  earned  by  his  aas^ors.  Defendsot 
answered,  setting  up  a  stipulation  in  the  contract  of  hire,  by 
which  defendant  was  authorized  to  apply  the  wages  so  earned 
to  the  satisfaction  of  certain  debts  and  charges  incurred  by  the 
employees,  and  alleging  that  the  earnings  in  question  had  been 
so  applied.  For  some  reason  the  action  was  brought  in  equity 
and  was  so  tried  and  determined.  The  trial  court,  upon  hear* 
ing  the  evidence,  found  for  the  plaintiff,  and  defendant 
appealed  to  this  court,  where  the  decree  below  was  reversed  in 
an  opinion  prepared  by  Sherwin,  J.,  where  it  was  said  the 
trial  court  was  in  error  in  holding  plaintiff  entitled  to  recover. 
The  decisioQ  so  announced  was  accompanied  by  no  order  of 
remand  or  for  new  trial.  See  Steltzer  v.  Railroad  Co.,  156 
Iowa,  1.  Plaintiff  then  filed  &  petition  for  rehearing,  and, 
after  a  reargument  upon  the  merits  of  the  case,  called  the 
court's  attention  to  the  alleged  fact  that,  even  after  giving 
defendant  credit  for  all  its  payments  made  pursuant  to  the 
contract  of  employment,  there  waa  still  an  unexpended  re- 
mainder in  its  hands,  and  insisted  that  for  this  amount  at  least 
the  jndgment  of  the  trial  court  should  be  permitted  to  stand.  - 
This  contention  was  not  sustained,  and  the  petition  for  rehear- 
ing was  overruled.  Thereafter  the  defendant  caused  a  proce- 
dendo to  be  filed  in  the  trial  court,  and  there  moved  for  eui 
order  dismissing  the  plaintiff's  petition  and  for  a  judgment  in 
its  favor  for  the  costs  of  that  court.  Pending  a  ruling  on  this 
motion,  the  plaintiff  moved  for  judgment  in  its  favor  for  what 
it  claimed  to  be  the  difference  between  the  aggregate  of  the 
wages  earned  by  his  assignors  and  the  payments  which  defend- 
ant had  made  to  creditors  of  said  assignors  pursuant  to  the 
contract  of  hire.  Defendant  resisted  this  last  motion  on  the 
ground  that  the  claim  for  which  judgment  was  demanded  had 
been  adjudicated  and  determined  adversely  to  the  plaintiff. 
Tn  support  of  his  motion  plaintiff  exhibited  to  the  court  the 
pleadings  and  record  in  the  case,  including  the  abstract  and 
transcript  of  evidence  on  the  first  appeal,  the  opinion  of  this 
court  upon  the  final  submission  thereto,  and  the  procedendo. 
VOU167IA.— 30 
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No  other  Bhowiug  was  msde,  and  no  other  evidence  offered, 
and  there  was  no  oi^er  or  attempt  of  any  kind  to  amend  the 
pleadings  or  to  present  any  other  or  different  ease  or  issao 
than  was  presented  on  the  former  trial  and  appeal  The  court 
denied  defendant's  motion  to  dismiss,  and  sustained  plaintiff's 
motion  for  judgment  f^ainst  the  defendant  assessing  the  recov- 
ery at  $310.23,  with  interest  and  costs.  From  that  judgment 
the  present  appeal  has  been  taken. 

We  can  discover  no  substantial  grounds  upon  which  this 

recovery  can  be  sustained.    Whether  the  cause  stated  in  the 

petition  discloses  a  case  properly  triable  in  equity  we  need 

not  here  consider.     The  action  having  been 

■  (onimi^reriew    brought  Upon  the  theory  that  it  was  one  of 

OD  Bppea .  equitable   jurisdiction,   and   having   been   so 

tried  without  objection,  it  will  be  so  treated  on  appeal  in  this 
court. 

The  trial  here  was  de  novo,  and  whatever  merit  there  was 
in  plaintiff's  claim  under  the  issues  joined  was  there  presented, 
and,  if  he  was  entitled  to  recover  the  wages  mentioned  in  the 
„    „  petition  or  any  part  or  parcel  thereof,  it  was 

adjudiMtfon.  ,  for  this  court  to  so  find  and  to  sustain  the 
judgment  below  to  that  extent.  The  plaintiff  recognized  this 
situation  and  did  ask  that  the  judgment  be  affirmed  for  the 
alleged  difference  between  the  wages  earned  and  the  amount 
of  payments  properly  made  by  defendant  to  the  creditors  of 
the  employees.  The  denial  of  this  application  and  the  reversal 
of  the  judgment  appealed  from,  without  order  of  remand  or 
for  new  trial,  would  seem  to  be  a  complete  and  final  adjudica- 
tion of  everything  which  had  been  in  issue.  It  will  be  observed 
that  plaintiff's  motion  for  judgment  in  the  trial  court,  after 
the  procedendo  had  issued,  was  for  precisely  the  same  relief 
which  he  had  demanded  in  this  court  on  the  trial  of  the  first 
appeal,  upon  the  same  pleadings,  the  same  record,  and  the 
same  facts,  and  the  substantial  effect  of  the  order  sostaiuing 
such  motion  is  to  set  aside  and  hold  for  naught  our  adjudica- 
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tion  thereon — a  proceeding  the  irregularity  .of  which  is  too 
clear  to  require  argument. 

We  do  not  undertake  any  examination  of  the  record  to 
ascertain  whether,  as  a  matter  of  fact,  there  was  any  unex- 
pended remainder  of  wages  due  plaintiff's  assignors  in  the 
hands  of  the  defendant.  That  question  was,  as  we  have  seen, 
disposed  of  on  the  former  appeal,  and  the  decision  was  not 
subject  to  review  by  the  trial  court.  If  we  made  any  mistake 
therein,  it  is  now,  like  the  mistakes  of  a  certain  learned  profes- 
sion, buried  beyond  recall  and  beyond  rectification. 

Of  the  defendant's  motion  to  dismiss,  we  think  it  was 
entirely  unnecessary.  The  case  was  no  longer  pending  in  any 
court.  The  issues  bad  been  tried  on  their  merits,  and  it  had 
been  finally  adjudged  that  the  plaintiff  was 
'"  w«^'^?iSJ '  not  entitled  to  recover,  and  the  failure  of  this 
Odd  :  uutioD  court,  in  SO  deciding  to  make  a  formal  entry 
of  a  dismissal  of  the  petition,  did  not  have  the 
effect  to  leave  it  pending  as  a  menace  to  the  righta  or  interests 
of  the  defendant.  If,  therefore,  the  denial  of  the  order  of  dis- 
missal presented  the  only  question  for  our  consideration,  we 
should  be  disposed  to  say  that  no  prejudice  could  result  to 
defendant  therefrom. 

It  was  proper,  however,  on  iiling  the  procedendo  advising 
the  trial  court  that  this  court  on  a  hearing  de  novo  bad  found 
the  plaintiff  not  entitled  to  recover,  for  defendant  to  move  for 
e.  relaxation  of  the  costs,  and  such  motion  should  have  been 
sustained.  The  principles  involved  are  of  such  elementary 
character  that  it  is  unnecessary  to  take  time  for  citation  or  dis- 
cussion of  authorities.  No  rule  or  decision  called  to  our  atten- 
tion by  the  appellee  is  in  any  manner  inconsistent  with  the 
conclusion  we  have  here  reached.  The  decree  below  is  reversed, 
and  the  plaintiff's  action  is  dismissed. — Reversed. 

Laud,  C.  J.,  and  Evans  and  Preston,  JJ.,  concur. 
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R.  C.  Chbibtian,  Administrator  of  the  Estate  of  Albert  M. 
Ball,  Deceased,  Appellee,  v.  Thb  City  op  Ames,  Iowa, 
Appellant. 

Hastei  uul  MTTKiit:    contbibdtobt  neouoencx.    An  experienced  elee- 

1  trie  lineman,  who  waa  killed  while  changing  certain  wires  from  ooe 
poll  to  another  at  the  direction  of  his  superior,  though  knowing  that 
the  wires  were  charged  with  a  heavier  voltage  than  Uieir  insulation 
jnstifled,  could  not  be  held  guiltj  of  contributor;  negligence  as  a 
matter  of  law,  where  he  had  reason  to  believe  t^at  his  superior  had 
directed  that  the  current  should  be  turned  oft,  as  was  the  custom, 
before  the  work  was  commenced. 

Same:     rELLOw  bdcvaht:     when  tice-prihcipai..     Where  a  superior 

2  fellow  servant,  though  aiding  in  the  work  of  changing  electric  light 
wires  from  oue  poll  to  another,  was  charged  with  the  dut^  of  di- 
recting that  the  current  be  turned  off  before  the  work  was  com- 
meuced,  he  was  a  vice-principal  with  respect  to  that  duty  and  not  a 

.  fellow  workman,  the  performance  of  which  dut;  was  due  from  the 
master  and  could  not  be  delegated. 

Suna:      sttbuission   of  ibbces.     Where  the  petition  contained  several 

3  speciflcations  of  negligence,  all  of  which  were  susceptible  of  being 
reduced  into  the  single  charge  of  directing  decedent  to  replace  cer. 
tain  live  electric  wires  of  high  voltage  and  insufficient  insulation,  no 
prejudice  arose  from  reducing  the  number  of  specifications  in  sub- 
mitting the  issues. 

Same:     assduption  or  aiSK:     instkuctiok.    Where  the  court  dearly 

4  instructed  that  defendant  could  not  be  held  liable  unless  its  own 
negligence  from  which  the  accident  resulted  was  proved,  the  full 
benefit  of  the  proposition  that  decedent  was  engaged  in  a  hasordous 
occupation,  that  the  accident  was  one  of  the  risks  and  not  attributable 
to  the  negligence  of  defendant,  was  secured. 

Appeal  from  Story  District  Court. — Hon.  G.  E.  Alsbooe, 
Judge. 

Satubdat,  Novbmbeb  28,  1914. 

Action  for  damages  for  allseed  negligence  wliicli  caused 
the  death  of  plaintiff's  intestate.    There  was  a  verdict  and 
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judgment  for  the  plaintiff,  and  the  defendant  appeals. — 
Affirmed. 

C.  H.  Paaley  and  Q.  A.  Underwood,  for  appellant 

E.  H.  Addison  and  E.  M.  McCail,  for  appellee. 

Evans,  J. — The  name  of  the  decedent  was  Albert  M.  Ball. 
He  waa  in  the  employ  of  the  defendant  city  at  the  time  of  the 
accident  which  resulted  in  his  death.  As  such  employee  he 
was  engaged  in  the  work  of  repair  and  maintenance  of  the 
defendant 's  electric  light  plant.  He  was  engaged,  at  the  time 
of  the  accident,  in  removing  the  wires  of  a  transmission  line 
from  one  line  of  the  polea  to  another. 

The  defendant  city  maintained  a  transmission  line  con- 
sisting of  two  wires  between  its  plant  downtown  and  the  Agri- 
cultural College,  a  mile  or  two  distant.  Over  this  line  a 
twenty-four-hour  service  was  ordinarily  maintained.  The  line 
was  insulated  for  six  hundred  volts,  but  actually  carried  a 
voltage  of  four  thousand  four  hundred.  While  handling  these 
wires,  or  one  of  them,  for  the  purpose  of  changing  the  loca- 
tion of  the  same  from  one  pole  to  another,  the  decedent  was 
instantly  killed  by  a  charge  of  electricity. 

The  charge  of  negligence  against  the  city  is  predicated 
upon  the  claim  that  the  city  failed  to  turn  off  the  current  of 
electricity  at  the  time  the  decedent  and  others  were  working 
upon  the  wires,  and  that  the  decedent  was  thereby  exposed  to 
the  danger  of  handling  a  live  wire  of  high  voltage  insufficiently 
insulated. 

I.  It  is  UT^d  on  this  appeal  that  the  plaintiff  failed  to 

prove  decedent's  freedom  from  contributory 

BWiT*« :  con-     negligence,  and  that    a  verdict,   therefore, 

iiKsnce.  ought  to  havc  been  directed  in  its  favor. 

The  decedent  was  a  man  of  experience  in  bis  work,  having 
been  engaged  with  the  defendant  city  for  seven  years.  It  is 
nrged,  therefore,  that  he  knew  as  much  about  the  danger  to 
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which  he  was  exposed  as  any  agent  of  the  city  could  know, 
and  that  he  thereby  assumed  all  of  the  risk  or  was  guilty  of 
contributory  negligence. 

Ball  was  under  the  immediate  direction  and  supervision 
of  one  Haverly,  and  Haverly  was  under  the  supervision  and 
direction  of  one  Linebaugh,  the  manager  of  the  plant.  Line- 
baugh  had  directed  Haverly  to  have  the  work  done  at  Bome 
convenient  time.  Haverly  had  fixed  the  time  and  place  when 
and  where  it  should  be  begun.  There  was  evidence  of  a  osual 
practice  by  Haverly  to  telephone  request  to  the  plant  to  tarn  off 
the  current  from  a  line  when  he  proposed  to  put  men  to  work 
upon  it.  This  practice  was  not  followed  at  the  time  in  ques- 
tion, and  the  accident  resulted  very  soon  after  the  beginning  of 
work.  The  jury  found,  in  effect,  that  the  decedent  did  not 
know  that  the  current  was  on.  It  necessarily  found,  also,  that 
he  was  not  negligent  in  relying  upon  the  performance  by  Hav- 
erly of  his  usual  practice. 

The  trial  court  instructed  the  jury  that,  if  the  decedent 
knew,  or  ought  to  have  known,  that  the  electric  current  had 
not  been  turned  off,  he  was  guilty  of  contributory  negligence, 
and  that  his  administrator  could  not  recover.  There  is  no 
direct  evidence  upon  the  question  of  bis  knowledge  at  this 
point.  But  the  circumstances  of  the  case  are  quite  significant, 
and  are  all  consistent  with  the  jury's  finding.  We  are  of  the 
opinion,  therefore,  that  the  defendant  was  not  entitled  to  a 
directed  verdict  on  the  ground  of  contributory  negligence. 

II,  It  is  also  urged  by  the  defendant  that  Haverly  was 
only  a  fellow  servant  of  the  decedent,  and  that  his  negligence 
could  not  be  imputed  to  the  city.  Haverly  was  a  fellow  servant 
and  aided  in  the  work  to  which  the  decedent 
was  called.  But  he  was  charged  also  with 
the  duties  in  which  the  decedent  had  no  share. 
These  were  the  duties  of  a  vice  principal,  the  performance  of 
which  was  due  from  the  employer  to  the  employee.  The  rules 
pertaining  to  the  duties  of  an  employer  in  such  a  case  are 
quite  elementary,  and  we  need  not  dwell  upon  them. 


.    Sahb;  fellow 
vlce-prlDclpsl. 


Nov.  1914]     Cebistuk,  Adub.  t.  Cnr  of  Ames.  471 

The  duty  of  the  master  to  famiBh  to  a  servant  a  resBon- 
ably  safe  place  to  work  is  nondelegable.  When  it  fails,  the 
failure  is  attributable  to  the  master,  bo  f ar  aa  the  injured 
servant  is  concerned. 

III.  Complaint  is  made  of  the  instructions  of  the  trial 
court  as  to  its  statement  of  the  issues.  It  is  said  that  the 
pleadings  were  sntetantially  copied,  and  that  the  statement 
of  the  issues  was  thereby  rendered  prolix 
Hon  ot  uiuM.  and  confusing.  It  is  further  pointed  out  that 
the  petition  contained  nine  specifications  of  negligence,  and 
that  the  trial  court,  in  a  later  instruction,  withdrew  all  of 
the  q>ecific8tion8,  save  four.  Because  the  trial  court  actually 
submitted  only  four  specifications  of  negligence,  it  is  con- 
tended that  the  other  five  ought  not  to  have  been  recited  at 
all.  We  bad  occasion  to  consider  this  question  in  some  full- 
ness in  McDiviit  v.  Des  Moines  Railway  Co.,  141  Iowa,  689. 
See,  also,  Canfield  v.  Railway  Co.,  142  Iowa,  €58 ;  Stephens 
V.  Bnll,  140  N.  W.  809. 

In  the  statement  of  issues,  the  point  to  be  aimed  at  is 
clearness  of  statement.  Any  method  is  to  be  commended 
which  will  lay  the  issues  clearly  before  the  jury. 

In  the  McDivHt  eaae,  supra,  we  held  that  where  issues 
were  about  to  be  withdrawn  by  the  trial  court  at  the  close 
of  the  evidence,  and  where  such  issues  had  been  stated  to  the 
jury  by  counsel  in  opening  statements,  and  where  more  or 
less  evidence  had  been  introduced  in  their  support,  it  might 
be  an  aid  to  clearness  for  the  court  to  state  the  rejected  issues 
as  preliminary  to  the  statement  withdrawing  the  same.  In 
the  case  before  us  there  was  little  room  for  confusion  as  to  an 
onderstanding  of  the  issues. 

As  already  indicated,  the  charge  of  negligence  was  predi- 
cated upon  tiie  broad  ground  of  exposing  the  decedent  tc 
the  danger  of  a  live  wire  of  high  voltage  insufficiently  insu- 
lated. This  broad  ground  was  amplified  and  split  into  nine 
specifications.  Each  specification,  however,  was  brief.  One 
jEftecification  charged  the  failure  to  furnish  a  safe  place  to 
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work;  another  a  failure  to  tarn  off  the  electric  cnrrent;  an- 
other a  failure  to  sufficiently  inaolate;  another  a  failure  to 
fnmiflh  proper  appliances  for  the  safe  handling  of  a  live  wire ; 
another  a  failure  to  warn  the  decedent  of  the  presence  of  the 
electric  current;  another  a  failure  of  the  defendant  to  inspect 
and  discover  the  dangerous  condition,  etc.  The  trial  court 
in  ita  instructions  reduced  these  nine  specifications  to  four  in 
iiomber.  It  will  be  seen  that  all  the  specifications  rested  up<»i 
the  one  hroad  grotmd,  and  that  they  conld  have  been  reduced 
to  one  broad  specification  without  eliminating  therefrom  any- 
thing of  substance.  This  was  all  that  was  done  by  the  trial 
coort  in  reducing  the  number  to  four.  Nothing  substantial 
was  eliminated.  It  was  a  mere  matter  of  redneing  the 
verbiage. 

The  evidence  was  very  brief.  It  is  all  contained  in  less 
than  fifteen  pages  of  the  abstract.  Upon  the  whole  case,  it 
ia  very  clear  to  as  that  the  jury  could  not  have  misunder- 
stood the  nature  of  the  negligence  charged,  whether  it  was 
stated  in  nine  specifications  or  in  fonr.  Four  was  doubtless 
better  than  nine ;  and  one  perhaps  would  have  been  better, 
even,  than  four. 

IV.  Finally  it  is  urged  very  earnestly  that  the  decedent 
was  engaged  in  a  hazardous  business,  and  necessarily  assumed 
ita  risks,  and  that  the  accident  in  question  was  one  of  its  risks, 
4.  BAtim:  ammp-  and  that  it  was  not  attributable  to  any  neg- 
iDitnicuon.  ■  ligence  of  the  defendant.  The  trial  court 
gave  to  the  defendant  the  benefit  of  full  emphasis  upon  the 
proposition  that  the  defendant  could  not  be  held  liable  unless 
its  own  negligence  was  proved,  and  unless  the  accident  was 
the  result  thereof.  No  complaint  is  made  of  the  instructions 
in  this  regard.    This  leaves  nothing  for  review  at  this  point. 

The  defendant  appears  to  have  had  a  fair  trial.  We  find 
no  reversible  error.  The  judgment  must  therefore  be — 
Affirmed. , 

Ladd,  C.  J.,  and  "Weaver  and  Preston,  JJ.,  concur. 
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Lewis  Monson,  App^ee,  t.  Boabd  op  Supbbtisobs  op  Boons 
and  Stobt  Countibs,  Iowa,  and  the  Boone-Stort  Joint 
Dkainaqe  DisTBicT  No.  3,  in  Boone  and  Story  Connties, 
Iowa,  Appellants. 

Dralsaia:    assusuent  of  bknetitb:    hatters  to  bi  comsidiskd.    In 

1  na  apportiomnent  of  the  cost  of  a  drainage  Bystem  the  court  may 
take  into  eoQBideratioD  ths  fact  that  certain  tracts  are  bo  situated 
and  of  each  topograph;  that  theii  drainage  had  been  aceompliBhed 
in  whole  or  in  part  bj  the  ownera,  through  natural  means  or  other- 
wise, and  reduce  the  asseasment  of  beneflta  which  would  otherwiae 
accrue  to  such  lands  by  reason  of  the  couHtruction  of  the  Bjatem- 

Smim.    The  fact  that  certain  lands  in  a  drainage  district  are  so  situsted 

2  by  reason  of  their  elevation  that  they  do  not  need  a  drain  of  extraor- 
dinary depth  may  be  taken  into  consideratiou  in  apportioning  tlte 
cost  of  the  same ;  but  it  does  not  necessarily  follow  that  tbsy  are  to 
be  reliered  entirely  from  the  cost  of  such  drain,  althongh  chiefly 
reqnired  to  drain  lands  of  a  lower  elevation  in  the  district- 
Same:     AESKSBiiENTS:     FKEJUDIGB.     That  the  brial  court  requested  tlw 

3  engineer  to  furnish  a  statement  of  the  comparative  cost  of  the  dif- 
ferent sections  of  the  drain  and  its  branchee,  which  the  court  need 
in  arriving  at  the  aaaesBments,  was  not  prejudicial,  where  the  com- 
putations were  advantageous  to  the  appellant. 

Same:     appeal:     corbection  or  obdeb.     Where  some  of  the  appeals  in 

4  a  drainage  proceeding  were  withdrawn  and  others  were  dtspoeed  of 
by  stipulation,  and  were  either  not  brought  to  the  attention  of  tbe 
court  or  were  overlooked  in  the  court's  flnal  order,  the  order  will  be 
corrected  on  appeal. 

Appeal  from  Story  District  Court. — Hon.  C.  G.  Lkb,  Judge. 

Satubday,  Noteubeb  28,  1914. 

In  the  district  court  twen^  appeals  were  pending  in  a 
drainage  proceeding.    They  all  arose  ont  of  the  same  pro- 
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ceedings;  the  landg  iovolved  being  incladed  in  the  same  dis- 
trict. By  agreement,  the  appeals  were  consolidated  under  the 
above  title,  and  were  tried  as  one  case.  Appeal  to  the  district 
court  was  taken  in  each  case  hy  the  landowner  as  appellant, 
from  the  assessment  of  benefits  ordered  against  his  land.  The 
drainage  district  was  established  and  the  assessment  ordered 
by  joint  proceeding  of  the  board  of  supervisors  of  Boone  and 
Story  counties ;  territory  from  each  coun^  being  included  in 
the  district. — Modified  and  Affirmed. 

E.  H.  Additon,  for  appellant. 

Bert  B.  Wdiy  and  E.  M.  McCdU,  tor  appeUee. 

Evans,  J. — The  record  is  quite  voluminous,  and  it  will 
serve  no  useful  purpose  to  go  into  its  details. 

A  joint  drainage  district  was  established,  including  land 
ID  the  southwest  township  of  Story  county  and  the  southeast 
township  of  Boone  county.  The  main  drain  consisted  of  an 
open  ditch.  Its  outlet  was  in  section  sixteen  in  Story  county, 
and  ita  location  about  one  hundred  and  twenl?  rods  south  of 
the  center  of  the  section.  The  general  course  of  the  main 
drain  extended  westerly  for  three  or  four  miles.  Prom  the 
outlet  it  first  bore  southwesterly  and  then  northwesterly,  so 
that  it  passed  from  section  sixteen  to  section  twenty-one,  and 
from  thence  through  the  northeast  comer  of  section  twenty, 
and  up  to  a  point  in  sectiou  seventeen,  located  eighty  rods 
south  of  the  center  of  such  section.  This  point  is  known  in 
the  record  as  the  "Junction,"  and  is  distant  about  one  mile 
from  the  outlet  At  this  point  the  main  drain  branches,  one 
branch  known  as  branch  A  extending  due  north,  and  the 
main  branch  extending  westerly  into  Boone  county.  These 
branches  serve  separate  and  distinct  basins. 

The  total  cost  of  the  enterprise  was  over  $99,000:  .The 
general  ground  of  complaint  presented  iu  each  appeal  in  the 
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district  court  was  that  the  ssaeBsment  exceeded  the  benefit, 
and  that  it  was  ineqaitable. 

The  teatimony  offered  on  behalf  of  plaintiffs  was  descrip- 
tive of  their  respective  lands  as  to  their  topography  and  pre- 
vious tillability  and  the  extent  of  drainage  already  accom- 
plished thereon  before  the  establishment  of  the  district  in 
qnestion.  No  testimony  was  offered  by  the  defendants  in 
denial  of  any  of  such  testimony.  Two  definite  questions  are 
ut^d  upon  our  attention  by  the  defendants  on  this  appeal. 

In  reaching  his  conclusion  and  in  awarding  relief  to  some 
of  the  complaining  landowners,  the  trial  jndge  took  account 
of  the  descriptive  conditions  referred  to  and  gave  some  con- 
sideration in  the  given  case  to  the  fact  that 
of"  the  owner  of  the  land  had  already  accom- 
plished its  drainage  in  whole  or  in  part 
Biueroi.  through  tiling  or  otherwise,  by  the  use  of 

the  natural  means  afforded  him  to  pass  the  water  upon  ser- 
vient lands.  In  other  words,  if  a  tract  was  so  situated  and 
of  such  topography  that  its  drainage  had  been  accomplished 
in  whole  or  in  part  through  the  use  of  such  natural  means, 
then  such  fact  was  deemed  proper  to  be  considered  in  reduc- 
tion of  the  benefit  which  would  otherwise  have  resulted  to  the 
land  by  the  construction  of  the  ditch. 

It  is  contended  by  the  defendants  that  the  statute  will 
not  warrant  such  consideration.  Reliance  is  placed  upon  the 
particular  language  of  section  1989-al2,  Code  Supp.,  which  is 
as  follows: 

When  the  levee  or  drainage  district  or  other  improvement 
herein  provided  for  shall  have  been  located  and  established 
.  .  .  the  board  shall  appoint  three  commissioners,  one  of 
whom  shall  be  a  competent  civil  engineer  and  two  of  whom 
shall  be  resident  freeholders  of  the  county,  .  .  .  and  they 
shall  .  .  .  personally  inspect  and  classify  all  the  lands 
benefited  by  the  Iocati(»i  and  construction  of  such  levee  or 
drainage  district  ...  in  tracts  of  forty  acres  or  less 
according  to  the  legal  or  recogni2ed  subdivisions  in  a  grad- 
uated scale  of  benefits,  to  be  numbered  according  to  the  benefit 
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to  be  received  by  the  propoaed  improvement  j  and  they  shall 
make  an  equitable  apportionment  of  the  costs,  expenses,  costa 
of  construction,  fees  and  damages  assessed  for  the  coustnictiou 
of  any  such  improvement  .  .  .  and  make  report  thereof 
in  writing  to  the  board  of  supervisors.  In  making  the  said 
estimate  the  land  receiving  the  greatest  benefit  shall  be  marked 
on  the  scale  of  one  hundred  and  tHoee  benefited  in  a  less  degree 
shall  be  marked  with  such  percentage  jjf  one  hundred  as  the 
benefit  received  bears  in  proportion  thereto.  This  dassifieation 
when  finally  established  shall  remain  as  a  basis  for  all  future 
assessments.    . 

The  contention  is  that  this  statute  lays  down  a  definite 
rule  which  must  be  followed.  The  method  adopted  by  the 
appraisers  was  to  classify  the  lands  as  "high,  low,  wet, 
swampy,"  etc.,  and  to  graduate  the  scale  of  benefits  mathe- 
matically, according  to  this  classification. 

The  statute  is  doubtless  as  specific  as  is  practicable.  It 
would  not  be  practicable  to  make  the  statute  so  specific  as  to 
leave  no  latitude  of  judgment  in  ita  application  to  the  particu- 
lar case.  The  aim  of  the  statute  is  to  attain  equitable  appor- 
tionment, and  to  do  so  by  a  uniform  method  of  ascertainment: 

We  think  the  elements  considered  by  the  trial  court  were 
consistent  with  the  statute,  and  that  they  were  within  the 
latitude  of  the  judgment  to  be  exercised  by  the  appraisers  in 
the  application  of  the  statute. 

II.  That  part  of  the  main  drain  extending  from  the 
mouth  to  the  "junction"  point  was  excavated  to  a  consider- 
able depth.  It  was  six  feet  deeper  than  would  have  been 
necessary  for  the  use  of  the  greater  part  of 
'■      ""■  the  district.     But  there  were  certain  lands 

quite  remote  from  the  main  drain,  the  elevation  of  which  was 
so  low  that  they  could  not  be  successfully  drained  without 
giving  this  extraordinary  depth  to  the  main.  Necessarily  the 
greatest  depth  of  the  main  is  through  the  highest  ground 
which  has  least  need  of  it. 

The  main  drain  in  this  case  was  fifteen  feet  deep  in  some 
places.    The  trial  court  awarded  some  relief  to  the  owners 
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of  lands  in  sections  16, 17, 18, 19,  20,  and  21,  all  of  which  were 
located  near  the  main  drain  where  there  were  no  branches. 
The  benefit  of  the  main  drain  to  these  lands  was  that  of  outlet 
only.  The  elevation  of  these  lands  was  such  that  they  had 
no  need  of  the  extraordinary  depth  of  the  main  drain.  This 
fact  was  taken  into  consideration  by  the  trial  court  in  award- 
ing relief.  It  is  urged  that  this  was  not  warranted  by  the  stat- 
ate.  We  think  that  this  also  was  not  necessarily  inconsistent 
with  the  provisions  of  the  statute.  It  does  not  follow,  how- 
ever, that,  becanse  the  extraordinary  depth  was  required  for 
the  drainage  of  particular  landa  of  low  elevation  within  the 
district,  the  extra  cost  of  such  extraordinary  depth  should 
all  be  borne  by  such  lands. 

Various  considerations  enter  here.  The  owners  of  the 
lands  of  lower  elevation  were  entitled  to  a  scheme  or  plan 
which  would  give  them  some  drainage,  before  they  could  be 
charged  at  all  with  contribution  toward  the  completed  enter- 
prise. But  the  fact  remains  that  if  their  problem  of  drainage 
was  clearly  greater,  and  its  solution  through  a  public  drain 
clearly  involved  extraordinary  expense,  not  beneficial  to  the 
rest  of  the  district,  such  fact  could  properly  receive  considera- 
tion by  the  appraising  board  in  arriving  at  an  equitable  appor- 
tionment. 

For  instance,  suppose  the  main  drain  had  been  con- 
structed to  a  shallower  depth,  and  that  such  depth  was  insuffi- 
cient to  furnish  complete  drainage  to  those  areas  of  lowest 
elevation,  but  was  snfficient  for  all  other  areas  of  the  district. 
It  is  manifest  that  the  lessened  benefit  accruing  by  such  con- 
struction to  such  lands  of  low  elevation  would  be  a  proper 
consideration  in  assessing  benefits  against  the  owners,  and 
that  it  wonld  tend  to  reduce  such  assessment,  notwithstanding 
the  classification  of  such  land  as  ' '  low, "  "  wet, ' '  or 
"swampy."  It  wonld  seem  to  follow  logically  that,  if  the 
deepening  of  such  main  drain  to  an  extraordinary  depth 
would  confer  no  benefit  on  certain  lands  of  high  elevation, 
such  fact  would  likewise  be  a  proper,  though  not  a  controlling, 
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consideration  in  assessing  benefits  against  stich  land  of  higher 
elevatitm  notwithstanding  the  classification  of  such  land  as 
"low,"  "wet,"  or  "swampy." 

III.  It  appears  that  the  trial  court  had  requested  the 
engineer  in  charge  of  the  enterprise  to  furnish  him  with  a 
statement  of  the  comparative  cost  of  the  various  sections  of 

the  entire  drain  and  its  branches.  The  engi- 
'  m^M':tffSa^  necT  made  a  report  accordingly.  Complaint 
is  made  of  this  action  on  the  part  of  the  court. 
The  report  thus  made  by  the  engineer  is  not  in  the  record. 
The  only  witness  used  on  the  trial  by  the  defendants  was  such 
engineer,  and  his  computations  were  introduced  in  evidence 
by  the  defendants. 

All  of  the  figures  and  computations  set  forth  by  the  trial 
court  in  his  written  finding  are  the  same  as  those  which  appear 
in  the  testimony  of  the  engineer  as  a  witness  for  the  defend- 
ants. The  defendants,  therefore,  suffered  no  prejudice  at 
this  point. 

We  note  also  that  the  effect  of  such  computation  was  to 
justify  the  assessments  made  against  several  of  the  complain- 
ing parties,  and  the  trial  court  so  found,  and  dismissed  their 
appeals.  So  that  the  computations  thus  complained  of  now 
operated  rather  to  the  aid  of  the  defendants  than  to  their 
disadvantage. 

IV.  It  is  made  to  appear  that  during  the  trial  in  the 
court  below  some  of  the  appeals  were  withdrawn  and  others 

disposed  of  by  stipulation.    Either  these  dis- 
'  canMttoD"^  '    missals  were  not  brought  to  the  attention  of 
the   court,   or  they  were   overlooked   in  the 
final  order. 

These  dismissals  involved  two  forty-acre  tracts  of  the 
plaintiff  Monson  and  two  forty-acre  tracts  of  Ole  G.  Nemess. 
Correction  should  be  made  in  the  final  order  to  this  extent, 
and  it  will  be  modified  accordingly.  Formal  order  may  be 
prepared  by  counsel  in  the  case. 
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Id  all  other  respects,  the  judgment  of  the  trial  court  will 
be — Affirmed. 

Ladd,  C.  J.,  and  "WaiVEB  and  Pbbston,  JJ.,  concur. 


Ellen  P.  MoNam aba,  Appellee,  v.  Jahbs  F.  McNahaba,  at  al, 
Appdiees.     A.  0.  Hauob,  Appellant 

Oo-toMuti:    BALK  or  nMDimiiii  BHABi :    bona  nns  piirchasek.   A  pui- 

1    cbsMT  at  judicial  wle  of  the  interest  of  oae  co-tenant  in  land  tftkes 

the  title  charged  with  the  equitiee  of  other  co-tenants  in  poseeesion, 

nlthough  their  equities  were  not  erideuced  b;  anj  recorded  ioHtru- 


Suna:    contbibutiok.    Co-tenants  are  liable  for  the  pnrehue  priee  and 

i    for  liens  against  the  eoinnion  propertj  in  proportion  to  their  respee- 

tive  interests;  and  if  one  pajs  more  than  bis  share  in  either  case  be 

is  entitled  to  contribution  from  bis  co-tenants  and  to  a  lien  upon 

the  proper^  to  secure  tbe  payment. 

SailW.     The  statute  requiring  inHtrumenta  affecting  real  estate  to  be 

3  recorded  to  be  effective  as  against  subsequent  purchasers  has  relation 
to  instruments  entitled  to  be  recorded;  it  does  not  apply  to  the  right 
of  one  co-tenant  who  has  discharged  a  mortgage  upon  the  common 
property  to  contribution  from  the  other  co-tenants. 

BHB0,    A  purchaser  at  judicial  sale  of  the  interest  of  an  heir  becomes  a 

4  co-tenant  with  the  other  heirs;  and  in  partition  proceedings  his 
share  is  chargeable  with  its  proportion  of  a  drainage  tax  against 
the  common  property,  paid  by  one  of  the  heirs  after  the  sale  at 
which  he  purchased. 

Appeal  from  Wright  Diitrict  Court. — Hon,  C.  G.  Lee,  Judge. 

Satubdat,  Novbmbee  28,  1914. 

Action  in  partition.  Defendant  Haage  is  the  owner  of 
the  interest  of  Mrs.  Elizabeth  McNamara  Nelson,  one  of  the 
heirs,  by  parchase  at  execution  sale.    The  trial  coort  charged 
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this  interest  with  a  portion  of  a  pnrchaae-money  mortgage, 
execQted  by  Mm.  Nelson  and  other  heirs,  for  the  share  of  Wm. 
H.  McNamara,  another  heir.    Hauge  appeals. — Affirmed. 

Stewart  &  HexteU  and  Ladd  A  Rodgers,  for  appellant. 

'      Bw-dsaU  <fe  Btrdsali,  for  appellee. 

Patrick  C.  Barry  and  Nagle  dk  Nagle,  for  other  appellees. 

Pbeston,  J. — I.  Patrick  McNamara  died  intestate  in 
1898,  leaving  plaintiff,  his  widow,  and  several  sons  and  daugh- 
ters. He  died  seised  of  five  handred  and  sixty  acres  of  land. 
In  1904  plaintiff  and  some  of  the  heirs,  including  Elizabeth 
McNamara  Nelson,  purchased  the  interest  of  Wm.  H.  Mc- 
Namara and  received  a  deed  therefor.  They  borrowed  the 
money  of  one  Svennesen  to  pay  for  the  share  of  Wm.  H.,  and 
executed  their  note  and  mortgage  on  one  hundred  and  sixty 
acres  of  the  land.  The  note  was  for  $1,800,  and  the  mortgage 
was  not  recorded.  Plaintiff  paid  some  of  the  interest  on  this 
note.  J.  F.  McNamara,  another  heir,  and  a  party  to  this  suit, 
paid  the  principal  and  some  of  the  interest.  He  paid  in  all 
the  sum  of  $2,814.80  for  the  benefit  of  the  other  int«re8ts  who 
had  purchased  the  share  of  Wm.  H.  The  last  payment  by 
J.  P.  was  about  August,  1911.  The  other  heirs  have  not 
repaid  J.  F.  for  the  money  ao  paid  by  him.  Plaintiff  asks  that 
such  p^ments  be  made  a  lien  on  the  shares  of  those  who  had 
signed  the  note  and  mortgage.  This  is  not  resisted  by  any  of 
the  parties  except  appellant  Hauge.  The  widow  has  been  in 
possession  of  the  land  for  herself  and  the  heirs  from  the  time 
of  the  death  of  her  husband  to  the  time  this  aeticMi  was 
brought. 

In  February,  1912,  Delia  Eldridge  began  proceedings 
against  Elizabeth  McNamara  Nelson  and  her  husband,  which 
action  was  aided  by  attachment.  The  writ  was  levied  upon 
the  undivided  interest  of  Mrs.  Nelson  in  all  of  the  land 
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enamerat«d  in  the  petition.  Judgment  was  entered  May  9, 
1912,  and  the  property  sold  to  Delia  Eldridge  June,  1912,  and 
she  received  a  sherifiF's  certificate  therefor.  May  14,  1912,  the 
Iowa  Trust  &  Savings  Bank,  of  which  Hauge  waa  an  officer, 
also  sued  out  an  attachment,  obtained  judgment,  and  on  Octo- 
ber 24,  1912,  the  nndivided  portion  of  Mrs.  Nelson  was  sold 
at  sheriff's  sale  to  satisfy  the  judgment.  This  interest  was 
purchased  by  appellant,  Hauge,  tor  $2,800,  and,  in  pursuance 
to  said  sale,  a  sheriff's  certificate  was  delivered  to  him.  Later 
the  sheriff's  certificate  issued  to  Delia  Eldridge  was  purchased 
by  Hange,  and  at  the  time  bt  the  trial  he  was  the  owner  of 
both  certificates. 

A  drainage  ditch  tax  had  been  assessed  against  the  land, 
or  a  part  of  it,  and  after  the  sheriff's  sale  a  part  of  this  drain- 
age tax  was  paid  by  plaintiff,  and  she  asked  that  this  be  made 
a  lien  upon  the  lands  and  the  interests  of  defendants  in  con- 
nection with  her  own ;  that  the  money  paid  for  the  purchase 
price  of  the  interest  of  Wm.  H.  McNamara  be  made  a  lien 
upon  the  real  estate,  and  that  plaintiff  and  each  of  the  de- 
fendants be  required  to  pay  their  respective  portions  of  said 
dalm;  that  the  claim  of  defendants  Eldridge  and  Hauge  be 
decreed  to  be  a  lien  only  upon  the  interest  of  Mrs.  Nelson ; 
and  that  said  claim  established  against  that  portion  set  off  to 
Mrs.  Nelson. 

Appellant,  Hauge,  claims  that  he  had  no  notice  of  the 
Svennesen  mortgage  and  the  arrangement  between  the  heirs 
until  after  the  sheriff's  sale  to  him,  although  he  admits  he 
knew  that  Wm.  H.  McNamara  had  sold  his  share  to  the  plain- 
tiff and  the  heirs.  This  conveyance  was  shown  on  the  abstract 
of  title.  Plaintiff  claims  that  Hauge  did  have  actnal  notice. 
The  only  dilute  in  the  evidence  is  as  to  this  point,  and  it 
will  be  referred  to  later. 

The  trial  court  confirmed  the  shares  of  the  different  par- 
ties, decreed  partition,  and  that,  as  defendant,  J.  F.  McNa- 
mara has  paid  the  note  and  interest '(^<Kp^  the  interest  for 
one  year,  which  was  paid  by  the  plaintiff),  and  that  said  mort- 
TM^  167  Dl.— 31 
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gage  should  be  established  and  enforced  for  the  purpose  of 
securing  the  repayment  of  said  money  against  said  real  estate, 
and  that  the  amount  paid  to  take  up  said  note,  with  the  inter- 
est thereon,  was  the  sum  of  $2,981.31,  of  which  amount  J.  F. 
McNamara  paid  $2,814.60,  and  that : 

The  interest  in  said  land  held  by  the  defendant  Kauge  is 
only  liable  for  ita  proportion  of  said  latter  sum,  and  that  the 
plaintiff  and  the  defendants  are  each  required  to  pay  the  fol- 
lowing amounts,  respectively:  A.  0.  Hauge  $351.85,  .  .  . 
and  that  the  respective  amoonts  to  be  paid  by  each  of  them 
respectively  be  made  a  lien  upon  the  respective  tracts  set  apart 
to  them ;  that  a  certain  special  ditch  or  drainage  tax  was  as- 
sessed and  levied  upon  said  lands,  of  which  tax  the  plaintiff 
paid,  on  March  22,  1912,  $206.98,  and  on  March  31,  1913, 
$171.12,  which  payments  were  necessary  for  the  protection  of 
said  lands,  and  that  defendants  should  contribute  their  just 
proportions  thereof;  that  the  payment  of  $171.12  was  made 
after  the  dieriff'a  sale  of  said  lauds,  and  the  defendant  A.  0. 
Hauge  should  pay  his  proportion  thereof,  $14.26,  .  .  . 
and  that  said  respective  sums  to  be  paid  by  each  respectively 
as  above  stated  be  made  a  lien  upon  the  real  estate  set  apart 
to  them. 

Appellant  relira  upon  section  2925  of  the  Code,  which 
provides : 

No  instrument  affecting  real  estate  is  of  any  validity 
against  subsequent  purchasers  for  a  valuable  consideration, 
without  notice,  unless  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  same  lies,  as  hereinafter  provided. 

The  claim  is  that,  where  a  judgment  creditor  becomes  a 

purchaser  of  real  estate  sold  at  an  execution  sale,  he  will  be 

protected  from  an  unrecorded  deed  or  outstanding  equity  of 

which  he  had  no  notice  at  the  time  of  the 

^'  Mie^of*ondi-      purchase,   and   that  he  stands  on  the  same 

limf  fld"pdr.     footing  in  this  respect  as  any  other  bona  fide 

"   ""'  purchaser.     He  cites  Oovfer  v.  Doheney,  33 

Iowa,  36;  Weaver  v.  Carpenter,  42  Iowa,  347;  Cooley  v.  WU- 
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son,  42  Iowa,  425;  Bear  v.  Ry.  Co.,  48  Iowa,  628;  Koch  v. 
West,  118  Iowa,  473 ;  Eendryx  v.  Evans,  120  Iowa,  315 ;  Bush 
V.  Herring,  113  Iowa,  158;  2  Pomeroy  on  Equity  (3d  Ed.), 
sectjoti  724. 

Aa  we  understand  it,  coimsel  for  appellees  do  not  deny 
that  auch  is  the  rale  ordinarily,  but  contend  that  section  2925 
and  the  rule  of  the  cases  cited  does  not  apply  in  this  case, 
because  the  plaintiff  and  the  heirs  were  cotenants,  and  that 
Hauge  became  one  of  them  after  the  purchase  by  him  of  the 
share  of  Mrs,  Nelson.  The  contention  for  appellees  is  that 
one  who  purchases  land  while  it  is  in  the  actual  possession  of 
another  takes  it  with  notice  of  all  the  ezistii^  rights  and 
equities  of  the  persons  in  possession,  and  defendant  was 
charged  with  notice  of  the  rights  of  the  parties  holding  the 
mortgage  that  they  were  in  the  actual  possession  at  the  time 
of  appellant's  purchase,  citing  Phillips  v.  Blair,  38  Iowa,  649, 
656 ;  Benbow  v.  Boyer,  89  Iowa,  494,  498.  They  also  cite  Rippe 
V.  Badger,  125  Iowa,  725,  and  Pinckney  V.  CoUte,  114  Iowa, 
441,  which,  we  think,  rule  in  this  case. 

The  McNamara  heirs  were  cotenants,  and  the  purchase 

by  appellant  of  the  interest  of  Mrs.  Nelson  on  execution  did 

not  sever  the  relation,  but  appellant,  as  purchaser,  became  a 

cotenant  with  the  other  parties,  and,  as  such, 

2.   Sim:  con-  .  .  ,     , 

tribatioD.  must  pay  his  portion  o£  the  purchase  price 

for  the  interest  of  Wm.  H.  McNamara,  which  was  purchwed 
by  the  other  cotenants,  and  for  the  purchase  price  of  which 
the  mortgage  was  given  by  them  and  paid  by  J.  F.  McNamara. 
The  rule  of  the  last  two  cases  is  that  cotenants  are  liable  for 
the  purchase  price  of  the  common  property,  and  for  the  liens 
and  ineumbrancea  against  it,  in  proportion  to  their  respective 
interests,  and  if  one  cotenant  pays  off  the  lien,  or  pays  more 
than  his  share  thereof,  or  if  he  pays  more  than  his  share  of 
the  purchase  price,  he  is  entitled  to  contribution  from  his  co- 
tenants  for  his  proportion,  and  has  a  lien  upon  the  property 
to  secure  the  payment  thereof. 

In  the  Pinckney  case  the  question  was  in  regard  to  an 
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advaDcement,  and  in  the  Rippe  case  the  mortgages  were  dal7 
recorded,  but  they  were  released  of  record  two  mouths  before 
the  execntion  sale. 

In  the  instant  case  it  is  not  so  much  a  qaeation  as  to 
whether  Hange  had  notice  of  the  Svennesen  mortgage  as  it  is 
whether  J.  F.  McNamara,  one  of  the  cotenants,  having  paid 
the  porchase  price  of  the  Wm.  H.  McNamara  interest  and  the 
lien  therefor  created  by  the  mortgage,  ia  entitled  to  contribu- 
tion. 

The  situation  in  this  ease  is  not  controlled  by  section  2925 
of  the  Code.  Ordinarily,  the  doctrine  of  caveat  emptor  applies 
to  a  judicial  sale,  and,  under  the  provisions  of  the  above 
section,  a  party  purchasing  at  an  execution 
■    *""■  sale,  without  notice  of  outstanding  equities, 

would  ordinarily  be  protected,  in  the  absence  of  controlling 
eqtuties.  But  against  what  is  he  protected!  Against  unre- 
corded instruments  affeeting  real  estate.  The  instruments 
referred  to  in  said  section  are  those  that  are  entitled  to  be 
recorded.  The  claim  of  appellees  for  the  payment  of  the 
Svennesen  mortgage  is  not  of  that  class.  While  it  is  not  neces- 
sary, perhaps,  to  determine  the  matter,  there  was  evidence 
tending  to  show  that  appellant  did  have  actual  notice  of  the 
Svennesen  mortgage  and  the  arrangement  between  the  plain* 
tiff  and  heirs  in  regard  to  the  purchase  and  pi^nment  for  the 
Wm.  H.  McNamara  share.  J.  F.  McNamara  testifies  that  he 
so  told  appellant  before  the  execution  sale.  True,  he  does 
not  give  the  date  other  than  by  stating  it  was  some  time  before. 
This  is  denied  by  appellant.  He  admits  one  or  more  conver- 
sations with  J.  F.  McNamara  on  that  subject,  but  says  that 
they  were  after  the  sale ;  one  of  them  the  next  day  after.  He 
admits,  also,  that  the  abstract  of  title,  which  he  has,  shows  the 
sale  of  the  Wm.  H.  McNamara  interest,  and  that  he  knew  this 
before  the  sale. 

The  evidence  is  very  nearly  evenly  balanced,  but  we 
would  be  inclined  to  hold  that  there  is  a  preponderance  in 
favor  of  plaintiff. 
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II.  What  haa  been  said  applies  in  part  to  the  parment  by 
plaiutiS  of  the  drainage  tax.  After  appellant  purchased  the 
share  of  Mrs.  Nelson  he  became  a  tenant  in  common  with  the 
others,  or  would  when  he  obtained  a  sheriff's 
4.  Saub:  deed.     He  was  claiming  to  be  the  owner  of 

her  share  hy  virtue  of  his  sheriff's  certificate.  The  court 
charged  his  share  with  only  that  part  of  the  drainage  tax 
which  was  paid  by  plaintiff  after  the  execution  sale.  In  Jiis 
answer  appellant  alleged  that  there  should  be  an  accounting 
by  the  widow  for  rents  and  profits,  but  this  has  not  been 
argued.   There  was  no  evidence  or  claim  of  any  ouster  by  her. 

We  conclude  that  the  decree  was  right,  and  it  is — 
Affirmed. 

IiADD,  C.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 


Fbake  a.  Johnson,  Appellant,  v.  Ha?iilton  Govstz, 
Appellee. 

OomttlM:     OOMTKACT  WITH  phtsiciam:    viuditt.    Naither  f&ilnre  of 

1  *  eoi]iit7  phyBician  to  ^ve  the  ntatatory  bond,  nor  awarding  ot  the 
contract  for  medical  eara  of  indigent  persons  withont  competitive 
bids,  will  render  a  contract  with  such  phjBician  invalid. 

8«m«;     msaciL  ATncHtiAHCE:     liabilitt  or  county.    When  a  county 

2  has  contacted  with  a  phTiician  for  the  medical  care  of  the  poor, 
township  trnsteee  having  knowledge  of  such  emplojment  and  with- 
ont demanding  of  inch  physician  that  ho  famish  the  reqnired  medi- 
cines and  Btteudanee,  cannot  employ  another  to  furnish  medicines 
and  render  tlie  eoimty  liable  Uierefor. 

Same:     oountt  phtsiciait  :    bond.    The  bond  required  of  a  county  phy- 

3  sieian  is  for  tlie  protection  of  the  county,  and  not  for  the  benefit  of 
persona  fnmiHhing  medicines  to  the  poor. 

Appeal  from  Hamilton  Disirict  Court. — Hon.  CnABUts  E. 
Albrook,  Judge. 

Satusdat,  November  28,  1914. 

Plaintiff  sought  to  recover  $111.10  for  medicines  and 
medical  supplies  furnished  one  Julia  Evans,  an  indigent  per- 
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son,  upon  the  verbal  order  of  the  tmstees.  There  was  a  trial 
to  the  court,  without  a  jury,  aud  a  judgment  for  defendant. 
Plaintiff  appeals.— .ij^rnwd. 

A.  N.  Boeye,  for  appellant. 

John  D.  Porter,  for  appellee, 

Pbeston,  J. — By  way  of  defense,  defendant  averred  that 
the  account  was  not  certified  by  the  proper  trustees,  as  pro- 
vided by  the  statute;  that  the  indigent  person  to  whom  the 
supplies  were  furnished  was  not  a  legal  resident  of  defendant 
county,  but  of  Polk  county,  and  that  such  fact  was  known  to 
the  plaintiff  at  the  time  the  supplies  were  furnished;  that, 
during  the  time  covered  by  the  alleged  account,  the  defendant 
had  in  its  employ  a  physician  to  look  after,  care  for,  and  sup- 
ply with  medicine  the  sick  and  afOieted  poor  residing  in  the 
towndiip  wherein  said  Julia  Evans  was  temporarily  residing, 
and  that  the  board  of  supervisois,  in  addition  thereto,  paid 
the  sum  of  $4  per  week  for  the  keep  and  care  of  said  person ; 
that  in  November,  1908,  and  long  prior  to  the  filing  of  this 
claim,  and  before  the  board  had  any  knowledge  thereof,  the 
board  of  anpervisors  made  a.  settlement  with  Polk  county. 

The  trial  court  found  that,  while  there  was  no  dispute  as 
to  the  items  of  the  account  and  the  value  thereof,  he  did  ques- 
tion the  right  of  the  trustees,  then  acting  as  such,  to  make  the 
certificate  in  question,  and,  because  the  coxrnty  had  made  con- 
tracts with  physicians  to  furnish  medicines,  that  the  trustees 
were  bound  thereby. 

As  to  the  alleged  insolvency  of  Dr.  Rogers,  the  physician 
in  the  employ  of  the  county  for  the  first  year,  the  court  found  : 

It  is  contended  that  Br.  Rogers  was  not  financially  able 
to  famish  these  medicines.  To  this  there  are  two  answers: 
There  was  no  demand  made  of  him  to  furnish  the  same;  and, 
second,  all  of  the  precriptions  brought  into  court  were  signed 
by  this  selfsame  physician.  I  conclude,  then,  that  we  have 
here  evidence  of  knowledge  of  the  employment  of  this  physi- 
cian by  the  county  and  of  the  furnishing  of  these  medicines 
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on  hia  order.  The  evidence  offered  in  reference  to  the  insolv- 
ency of  Dr.  Rogers  does  not  satisfy  me  that  be  would  not  have 
performed  tiia  agreement  if  demand  had  been  made  of  him, 
and  the  evidence  satisfies  me  that  the  plaintiff  knew  or  had 
reason  to  believe  that  Dr.  Rogers  was  in  the  employ  of  Hamil- 
ton county  at  the  time.  This  objection,  however,  would  only 
go  to  the  first  sixteen  items  of  the  bill  of  plaintiff  and  in  the 
sura  of  412.85. 

It  ia  said  by  appellant  in  argument  that  there  ia  only  (me 
real  and  substantial  qaestitm  involved,  and  that  ia  whether  or 
not  the  alleged  contracts  with  physicians,  during  the  time 
when  the  account  in  suit  was  running,  bars  the  plaintiff  from 
recovery.  Some  other  questions  are  suggested  in  argument, 
but  this  is  the  question  relied  upon.  It  is  suggested  that  there 
was  a  waiver  and  estoppel  on  the  part  of  the  county,  but  such 
matters  have  not  been  pleaded. 

The  account  commenced  September  7,  1905,  and  the  last 
charge  is  Jane  12, 1907.  The  first  physician's  written  contract 
was  between  Dr.  Rogers  and  the  county  for  the  year  from 
March  1,  1905,  to  March  1,  1906,  and  provided,  among  other 
things,  that  he  was  to  famish  medical  attendance,  medicine, 
surgery,  etc.,  for  the  poor  in  certain  townships,  including  the 
one  in  which  Julia  Evans  resided.  The  county  had  a  emi- 
tract  with  Dr.  MeCall  to  the  same  effect  from  March  1,  1906, 
to  March  1,  1907,  and  another  from  March  1,  1907,  to  March 
1, 1908,  BO  that,  during  the  entire  time  of  the  running  of  this 
account,  the  county  had  a  physician  employed. 

It  was  conceded  upon  the  trial  that  these  physicians  did 

not  give  a  bond,  as  required  by  the  statute,  and  it  is  claimed 

by  appellant  that  there  is  no  evidence  that  the  contracts  were 

let  under  competitive  bidding  to  the  lowest 

cootract  wiui     bidder.    It  has  been  recently  held  that,  not- 

phTnlclan : 

*aiiditr.  withstanding  such  fact,  the  contracts  are  not 

invalid,  but  they  are  binding  and  in  force.  Brock  v.  Jonea 
{Jaunty,  145  Iowa,  397,  406. 
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Id  our  opinion,  the  fact  that  phyaiciana  were  emplt^ed 

covering  the  entire  time  of  the  account  ia,  under  the  atatutes 

and  prior  decisions,  decisive  of  the  queation,  and  that  the 

trustees  may  not  ignore  such  employment. 
2.   8iui :  medical  ^^ 

"ten*""*:       We  should  add  here,  perhaps,  that  the  evi- 
count;.  denee  shows  that  the  trustees  also  knew  of 

the  employment  of  these  phyacians. 

It  has  been  held  that  the  liability  of  the  defendant  must 
be  fixed  by  the  statute,  or  it  does  not  exist,  and  that,  when 
the  board  of  supervisors  have  employed  physicians  to  render 
medical  aid  and  furnish  medicines  for  the  poor  of  the  county, 
the  trustees  cannot  disregard  such  employment  by  the  em- 
ployment of  some  other  persons  to  furnish  such  medicines, 
and  thereby  render  the  county  liable.  Mansfield  v.  Sac 
County,  59  Iowa,  694;  Qau^y  v.  Jones  County,  60  Iowa,  59; 
Brock  V.  Jones  County,  supra. 

The  boud  required  is  to  secure  the  faithful  performance 
of  the  contract.    Code,  section  2238.    We  think  this  bond 
is  for  the  purpose  of  protecting  the  county 
phjMciaa^"        in  the  event  of  failure  of  the  contracting  phy- 
sician to  perform  the  contract,  and  is  not  to 
protect  the  person  furnishing  medicines. 

It  is  said  by  appellant  that  Dr.  Bogers  was  insolvent  and 
unable  to  furnish  the  medicine.  The  items  in  the  account 
Irom  September,  1905,  to  March  1,  1906,  when  Dr.  fitters' 
contract  expired,  amount  to  $12.85,  so  that,  if  this  matter  of 
iiiBolvcncy  could  be  relied  upon  by  plaintiff,  it  would  only 
cover  that  amount.  But  the  trial  court  found,  and  the  evi- 
dence tends  to  show,  that  plaintiff  and  the  trustees  knew  of 
the  employineut  of  the  physicians  by  the  county.  The  evi- 
dence does  not  show  that  any  demand  was  ever  made  upon  Dr. 
ICogers  to  furnish  such  medicines  and  a  failure  by  him  to  per- 
form his  contract.  Plaintiff  furnished  the  medicines  and  sup- 
plies upon  the  order  of  the  trustees,  when,  at  the  same  time, 
the  county  had  a  contract  with  physicians  to  furnish  them. 
As  before  stated,  the  trustees  may  not  ignore  the  contract. 
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WithoQt  now  deciding  the  point,  we  may  say  there  might  be  a 
case  of  emergency,  where  the  county  physician  is  not  accessi- 
ble, when  the  trusteea  might  employ  a  physician.  To  do  so 
would  open  the  door  to  abuses.  The  facts  in  this  case  illustrate 
this  point.  It  appears  that  the  board  of  supervisors  made  an 
arrangement  with  one  Brooks  to  keep  and  care  for  this  indigent 
person  at  $4  per  week,  and  that  this  was  paid  by  the  county. 
Later  one  Ltmdell  claimed  for  the  same  care  and  in  the  same 
amount  for  the  same  time,  claiming  that  he  had  such  an  ar- 
rangement with  the  tniateea.  It  is  unnecessary  to  discuss  the 
other  points. 

The  judgment  of  the  trial  court  is — Affirmed, 

hjjx>,  C.  J.,  and  Evans  and  Wbater,  JJ.,  concur. 


Mart  Ann  McEeown,  Appellee,  t.  W.  C.  Brown,  State 
Treasurer  et  al..  Appellants. 

ErUsnce:    raoot  or  HEinaHip.    Heirship  maj  b«  MtablUhed  b;  tba 

1  bat  evidence  obtainable  though  not  of  the  higheat  rank  or  order. 
Thna  where  a  non-resident  alien  Bought  to  prove  that  ebe  was  the 
•ole  rarriTing  heir  of  a  decedent,  her  testimon;  tending  to  ao  ahow, 
eorroborated  in  a  material  degree  b^  that  of  an  early  family  ac- 
quaintance and  numerous  other  later  eircumstancee,  there  being  no 
ftdverse  claimant  and  no  denial  of  her  testimonj,  which  was  con- 
sistent,  the  court  was  justified  in  establishing  her  claim. 

Oollatant  Inbaiitanc*  tax:     PBOPEBTr  or  non-bisideht  :     tbuties. 

2  In  view  of  the  treaty  relations  between  this  government  and  Qreat 
Britain,  no  greater  inheritance  tax  can  be  awnaacd  against  the 
property  of  a  non-resident  subject  of  that  country  Uian  maj  be 
imposed  in  like  cases  upon  the  property  of  citizens  of  this  country, 
which  is  Ave  per  cent. 

Same:    tuatt  with  obxat  bbttaih:     oomstxdctioh.    Title  to  the  real 

8    pK^wrty  of  a  decedent  vests  immediately  npon  his  death  in  his 

heirs,  subject  only  to  a  sale  by  the  administrator  to  pay  debts;  and 

a  sale  for  that  pnrpoM  and  eonveraion  of  the  property  Into  money 
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in  no  wa;  affects  the  right  to  impose  an  inheritanee  tax.    This  is 

the  contemplation  of  the  treat;  between  this  country  and  Qreat 
Britain,  which  provides  that  a  citizen  of  either  country  acquiring 
real  propertj  by  inheritance  In  the  other  countrj,  maj  sell  the  same 
and  withdraw  the  proe«edB,  exempt  from  an;  charges  or  duties  other 
than  those  impoaed  in  like  cases  upon  citizens  of  the  country  from 
which  the  funds  are  withdrawn. 

ms:  KSCHEATs;  recov^y  or  estats  peop^en,  Pajtnent  to  the 
state  of  the  proceeds  of  estate  lands  claimed  by  a  resident  of  Great 
Britain  because  of  the  absence  of  anj  claimant  to  the  fund,  and 
within  the  ten  years  allowed  by  statute,  did  not  operate  to  render 
the  treaty  provisions  on  the  subject  inapplicable,  on  the  theory  that 
title  to  the  property  did  not  pass  to  the  heir,  but  that  by  the  sale 
it  lost  its  character  as  real  property  and  escheated  to  the  state; 
aa  the  state  held  the  fund  as  a  depository  for  the  ten  years  during; 
which  it  might  be  claimed  by  on  heir,  rather  than  as  absolute  owner. 


Sune:    recovery  op  kschbated  fboperti:    action  against  state  o;ri- 

5  C'EK:  waives.  An  action  against  a  state  oiBcer  under  some  circum- 
stances amounts  to  an  action  against  a  state,  which  is  forbidden  by 
statute;  but  where  the  state  has  by  statute  recognized  the  right  of 
an  heir  to  recover  funds  belonging  to  an  estate  to  which  he  was 
entitled,  after  it  had  been  paid  over  to  the  state  by  the  administra- 
tor, by  neressary  implication  it  becomes  the  duty  of  the  officer 
having  control  of  the  fund  to  pay  it  over  te  the  person  showing 
himself  entitled  thereto;  and  the  court  has  authority  to  enter  an 
order  against  such  officer  directing  performance  of  the  duty.  Where, 
however,  the  state  voluntarily  appeared  and  filed  answer  to  plain- 
tiff 'b  claim  upon  its  merits,  It  waived  the  right  to  deny  consent 
te  the  jurisdiction  of  the  court 

Same:    costs.    The  costs  in  a  proceeding  by  an  heir  to  recover  escheated 

6  property  from  the  state  officers  having  the  custody  of  the  fund  should 
be  taxed  to  the  claimant. 

Appeal  from  Franklin  District  Court. — Hon.  E.  M.  Weight, 
Judge. 

Saturday,  November  28,  1914. 

The  opinion  sufficiently  states  the  case.    Affirmed  in  part, 
and  modified  in  part. 
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George  Cosson,  Attorney  Gkneral,  C.  A.  Bobbins,  Assist- 
ant Attorney  General,  and  Sherwood  A.  Clock,  for  appellants. 

John  11.  Hemingway,  and  John  J.  Dwyer,  for  appellee. 

Weaver,  J. — One  James  Murray,  a  resident  of  Franklin 
county,  Iowa,  died  intestate  March  1,  1908,  and  S.  T.  Eggert 
liecame  the  duly  qualified  administrator  of  bis  estate.  After 
paying  all  proved  claims  and  charges,  there  was  left  in  the  ad- 
ministrator's hands,  for  distribution,  the  sum  of  $7,853.99. 
No  person  being  found  entitled  to  receive  said  fund  as  an  heir 
of  the  deceased,  it  was  adjudged  to  be  an  escheat  to  the  state, 
and  an  order  was  entered  by  the  district  court,  under  date  of 
November  22,  1910,  directing  the  administrator  to  pay  over 
to  the  treasurer  of  state  the  entire  unexpended  remnant  of 
the  estate.  Pursuant  to  said  order  the  administrator  did  on 
April  21, 1911,  pay  to  said  treasurer  the  full  sum  of  $7,853.99. 
On  October  9,  1911,  the  plaintiff  herein,  Mary  Ann  McKeown, 
filed  a  petition  in  the  district  court  setting  up  the  tacts  above 
recited,  alleging  that  she  was  and  is  the  sole  heir  of  the  said 
James  Murray,  and  as  such  entitled  to  have  and  receive  the 
entire  estate  left  by  him,  subject  only  to  the  proper  charges 
and  expenditures  necessary  to  the  settlement  thereof.  To  this 
proceeding  she  made  the  treasurer  of  state  and  the  auditor  of 
6t&te  defendants,  alleges  that  she  is  informed  and  believes 
that  the  treasurer  has  paid  the  funds  derived  from  said  estate 
into  the  hands  of  said  auditor,  who  has  present  possession 
thereof;  and  upon  the  showing  thus  made  she  asks  a  decree 
requiring  said  defendants  to  make  accounting  of  the  moneys 
so  received,  and  that  they  be  ordered  to  pay  the  same  into  the 
office  of  the  clerk  of  the  district  court,  or  to  such  other  person 
as  the  court  may  direct,  for  her  use  and  benefit,  and  for  such 
other  order  or  judgment  as  may  be  just  and  equitable  in  the 
premises.  The  treasurer  appeared  to  this  proceeding,  and 
after  filing  a  motion  to  dismiss,  which  is  not  shown  to  have 
been  ruled  upon,  answered  that,  acting  under  authority  of 
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law  and  apon  the  order  of  state  aaditor,  he  had  distfibated 
and  delivered  the  money  received  from  the  Mnrray  estate  in 
varying  gams  to  the  county  auditors  of  Adair,  Binggold, 
Howard,  and  Story  connties,  and  is  now  withoat  posBesaion 
or  control  thereof,  and  has  no  moneys  or  available  funds  in 
his  hands  with  which  to  meet  or  discharge  the  plaintiff's  de- 
mands. He  also  asks  afSrmatively  that,  in  case  plaintiff  is 
found  entitled  to  the  return  of  the  money,  an  inheritance 
tas,  as  provided  by  law,  be  asseaaed  thereon.  Thoagh  the 
state  does  not  seem  to  have  been  made  defendant  in  the  action, 
it  enters  an  appearance  by  its  Attorney  General  and  files  an 
answer  in  denial  to  the  petition.  Upon  the  issues  thus  joined, 
there  was  a  trial  to  the  court.  The  evidence  fairly  tends  to 
show  that  the  plaintiff  is  a  nonresident  alien  and  subject  of 
the  kingdom  of  Great  Britiau,  and  that  she  is  the  cousin  and 
only  surviving  heir  of  the  said  James  Murray,  deceased.  The 
trial  court  fonnd  that  plaintiff  had  duly  established  her  right 
and  claim  to  be  the  sole  heir  of  the  said  James  Murray  and 
entitled  to  judgment  for  a  return  of  the  money  of  said  estate, 
as  claimed  in  the  petition,  bat  assessed  thereon,  in  the  favor 
of  the  state  of  Iowa,  a  collateral  inheritance  of  twenty  per 
cent.  And  it  further  appearing  that  the  said  fund  had,  by 
the  joint  action  of  the  state  treasurer  and  state  auditor,  been 
distributed  to  the  several  counties  named  in  the  answer,  the 
said  officers  were  authorized  and  directed  to  recover  and  with- 
draw from  said  counties  the  moneys  so  distributed  and  pay 
the  same  (less  the  inheritance  tax  allowed)  into  the  hands  of 
the  derk  of  the  trial  coort  for  the  benefit  of  plaintiff,  or  to 
make  such  payment  from  any  other  fund  properly  and  law- 
fully applicable  thereto.  Prom  this  judgment  the  defendants 
have  appealed.  The  plaintiff  also  appeals  from  so  much  of 
said  judgment  aB  assesses  upon  the  estate  an  inheritance  tax 
in  excess  of  five  per  cent. 

The  propositions  argued  upon  the  behalf  of  defendants 
are  as  follows: 
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I.  That  plaintiff  does  not  sufficient!;  establish  her  status 
or  right  as  the  onl;  heir  of  James  Murray.    We  shall  not  at- 
tempt any  general  recital  of  the  evidentiary  facta.    The  plain- 
tiff is  herself  a  woman  of  advanced  years, 

'  p^'af'beir-     and  mQch  of  that  which  she  shows  of  her  own 
"'  knowledge  and  recollection  has  reference  to 

facts  occurring  and  conditions  existing  far  back  in  her  his- 
tory, and  is  involved  in  some  degree  of  obecurity  and  uncer- 
tainty. This  is  inevitable  in  almost  every  effort  to  trace  fam- 
ily history  and  genealogy  over  a  period  of  a  half  century  or 
more.  Such  cases,  perhaps  more  frequently  than  any  others, 
call  for  an  application  of  the  familiar  role  that,  where  evi- 
dence of  the  highest  rank  or  order  is  not  found,  resort  may 
be  had  to  the  best  evidence  obtainable.  1  Elliott's  Evidence, 
sections  360,  362,  374,  375. 

The  story  told  by  plaintiff  is  to  a  material  extent  cor- 
roborated by  a  witness  having  some  personal  acquaintance 
with  the  family  many  years  ago  and  various  corroborating 
circumstances  of  later  occurrence.  No  one  appears  to  dispute 
her  right  of  inheritance ;  there  is  no  rival  claimant;  no  witness 
is  called  to  deny  the  truth  of  any  statement;  and  there  is 
nothing  inherently  incredible  or  suspicious  in  her  story. 
"We  think  the  conclusion  reached  on  this  point  by  the  trial 
court  is  amply  justified. 

II.  Next  in  order  of  presentation  by  counsel  is  the  ques- 
tion concerning  the  assessment  of  a  collateral  inheritance  tax. 

The  plaintiff  concedes  the  liability  of  the  estate  to  a  tax 
of  this  kind,  but  insists  that  the  tax  properly  chargeable  is 
five  per  cent.,  and  no  more,  instead  of  twenty  per  cent,  as 
allowed  by  the  court.     The  inheritance  tax 
2-^^^^,^"-   statute    (Code,    Supp.    1907,   section    1467), 
o("noD"^pS^     after  providing  generally   for   a   tax  upon 
dent:  tre«Uei,    pj^pg^y  passing  by  will  or  inheritance  to 
others  than  the  immediate  and  direct  heirs  of  deceased  per- 
sons and  fixing  the  rate  of  such  levy  at  five  per  cent.,  adds 
thereto  the  following: 
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Where  property  or  any  interest  thereio  shall  pass  to  heirs, 
devisees  or  other  beneficiaries  as  contemplated  in  the  foregoing 
provisions  who  are  alien  nonresidents  of  the  United  States,  the 
same  shall  be  subject  to  a  tax  of  twenty  per  centum  of  its  true 
value. 

Were  this  all  to  which  we  are  required  to  look,  we  should 
have  no  difBculty  in  affirming  the  assessment  made  by  the 
trial  court,  but  plaintiff  makes  the  point  that,  under  the  treaty 
existing  between  this  nation  and  Great  Britain,  the  provision 
in  our  statute  discriminating  against  nonresident  aliens  has 
no  application,  and  ^e  is  bound  to  pay  no  more  than  would 
have  been  required  of  her  had  she  been  a  resident  of  this 
state.  It  is  elementary  that  treaty  provi^ons  between  the 
United  States  and  a  foreign  nation  have  force  and  effect  para- 
mount to  acts  of  state  legi^tion,  and,  if  the  treaty  which  the 
plaintiff  invokes  does  prohibit  the  discrimination  of  which 
she  complains,  it  is  our  duty  to  respect  such  limitation  upon 
the  power  of  the  state  and  hold  that  this  estate  is  liable  to  a 
charge  of  five  per  cent,  and  no  more.  The  treaty  provision 
to  which  we  must  look  reads  as  follows : 

When  on  the  death  of  any  person  holding  real  property 
(or  property  not  personal)  within  the  territories  of  one  of  the 
contracting  parties,  such  real  property  would,  by  the  law  of 
the  land,  pass  to  a  citizen  or  subject  of  the  other,  were  he  not 
disqualified  by  the  laws  of  the  country  where  such  real 
property  is  situated,  such  citizen  or  subject  shall  be  allowed  a 
term  of  three  years  in  which  to  sell  the  same,  this  term  to  be 
reasonably  prolonged  if  circumstances  render  it  necessary,  and 
to  withdraw  the  proceeds  thereof,  without  restraint  or  inter- 
ference, and  exempt  from  any  succession,  probate  or  adminis- 
trative duties  or  charges  other  tkan  those  which  may  he 
imposed  in  like  cases  upon  the  citizens  or  subjects  of  the 
country  from  tvkich  suck  proceeds  may  be  draum. 

It  is  proper  in  this  connection  to  further  state  that  the 
property  left  by  James  Murray  at  his  decease  consisted  of 
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both  personalty  and  realty,  ajid  that,  the  personalty  proving 
insufficient  to  discharge  all  the  claims  the 


turned  over  to  the  state  treasurer  was  therefore  the  proceeds 
of  the  sale  of  the  land,  less  such  part  thereof  as  had  heen  re- 
quired for  the  payment  of  debts.  The  rights  of  the  plaintiff 
in  the  property  of  which  the  intestate  died  seised  and  pos- 
sessed were  fixed  upon  his  death,  and  the  title  to  the  land 
passed  at  once  to  her,  subject  only,  upon  exhaustion  of  the 
personal  estate,  to  sale  by  the  administrator  to  provide  the 
means  for  the  payment  of  claims  and  charges.  It  follows,  for 
the  purpose  of  applying  the  treaty  to  this  case,  that  the  prop- 
erty inherited  by  plaintiff  was  real  estate,  and  its  subsequent 
sale  and  conversion  into  money  does  not  in  any  way  affect  the 
<'harge  or  tax  which  the  statute  places  upon  her  right  of  in- 
heritance. The  material  part  of  the  treaty  provision  above 
quoted  is  neither  ambiguous  nor  obscure.  To  any  reader 
having  acquaintance  with  the  ordinary  and  approved  usage  of 
our  language,  they  surest  at  once  the  purpose  and  intent  of 
the  contracting  parties  to  eliminate  and  forbid  all  discrimi- 
nation between  the  subjects  of  the  contracting  governments 
with  respect  to  the  right  of  inheritance  of  real  property,  sub- 
ject only  to  the  authority  of  the  government,  having  juris- 
diction of  the  property  so  passing  by  inheritance,  to  require 
its  sale  within  a  reasonable  period,  which  shall  not  be  less  than 
three  years. 

In  avoidance  of  this  conclusion,  it  is  argued  by  counsel 

for  appellant  that  the  case  before  us  is  not  covered  by  the 

quoted  provision  of  the  treaty.     The  conten- 

cbe&ta:  re-         tion  is  that  the  title  to  the  land  did  not  pass 

COTCTJ  of  ea-  .       .» 

Mte  property,  to  the  plaintiff  upon  the  death  of  James  Mur- 
ray, hut  by  escheat  to  the  state  of  Iowa.  Stated  in  counsel's 
own  language,  the  proposition  is  as  follows : 

This  estate  escheated.    While  under  other  circumstances 
the  title  to  real  property  passes  instanter  from  deceased,  at  the 
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time  of  his  death,  to  his  heirs  or  beneficiaries,  in  this  case, 
while  the  title  would  have  vested  apon  the  death  of  James 
Murray  in  this  plaintiff,  if  she  had  claimed  it  and  had  proven 
her  relationship,  ity  her  nefi^gence,  as  we  might  term  it,  the 
title  was  allowed  to  pass  into  the  state  of  Iowa.  The  state  of 
Iowa  acquired  absolate  title  to  the  property  in  qaestion,  hot 
the  Legislature,  in  its  goodness,  grants  the  right  to  any  one  to 
recover  the  same  within  a  period  of  ten  years,  npon  proper 
proof.  The  law  of  escheat  compels  the  sale  of  all  property 
and  the  converting  of  same  into  money,  so  it  is  her  conteutitHi 
that  in  all  instances  of  escheat  the  tiUe  legally  and  equitably 
passes  to  the  state  of  Iowa,  and,  being  money,  it  absolutely 
loses  its  real  nature  and  becomes  personal  property.  So  that, 
in  the  case  at  bar,  the  title  to  the  property  in  question  had 
vested  in  the  state  of  Iowa,  and  the  same  was  personal 
property. 

We  think  the  argument  unsound,  and  that  the  failure  of 
the  plaintiff  to  discover  and  assert  her  right  as  heir  until 
after  the  fund  arising  from  the  sale  of  the  land  had  been  or- 
dered paid  over  t»  the  state  treasurer  could  not  have  the  effect 
to  change  the  elementary  rule  that,  upon  death  of  its  owner 
intestate,  the  title  to  his  lands  vests  at  once  in  the  heir,  assum- 
ing, of  course,  there  be  an  heir  in  existence.  In  the  final  sense 
of  the  word  there  was  no  escheat.  It  is  true  a  judgment  or 
order  of  escheat  was  entered,  but,  as  we  may  use  that  expres- 
sion, the  escheat  was  tentative  only,  and  the  right  of  the  heir  to 
appear  and  have  such  order  set  aside  and  his  own  right  and 
title  confirmed  would  not  be  foreclosed  or  lost.  Under  our 
statute,  only  property ' '  remaining  uninherited ' '  escheats  to  the 
state.  Code,  section  3387.  If,  after  due  notice  given,  no  one 
appears  within  six  months  to  claim  the  estate,  the  property 
may  be  ordered  sold,  and  the  proceeds,  under  the  direction  of 
the  stote  auditor,  paid  over  by  the  administrator  for  the  bene- 
fit of  the  school  fund.  Code,  sections  3389,  3390.  Such  money 
is  to  be  surrendered  and  paid  over  "to  any  one  showing  him- 
self entitled  thereto"  at  any  time  within  ten  years  and  not 
afterwords.    Code,  section  3391.    It  will  be  noticed  that  the 
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Btatnte  requires  no  judgment  of  condenmation  of  final  adjudi- 
cation that  the  property ' '  remains  uninherited. ' '  The  one  con- 
dition for  the  payment  of  the  money  into  the  school  fund  is 
that  due  notice  has  heen  given  and  a  period  of  six  months  haa 
elapsed  witbont  the  appearance  of  any  claimant  thereto.  The 
presmnption  there&om  that  no  heir  exists  is  at  best  a  re- 
buttable one,  until  the  expiration  of  the  ten-year  limitation. 
Until  then  the  title  of  the  state  to  the  fond  is  that  of  a  deposi- 
tary rather  than  absolute  owner.  Until  that  period  has 
elapsed,  the  officer  having  possession  or  control  of  the  money 
holds  it  subject  to  the  right  of  "any  one  showing  himself  en- 
titled thereto"  to  demand  and  receive  the  same  "at  any  time 
within  ten  years. ' '  Not  until  then  is  the  title  of  the  heir  elimi- 
nated and  the  possessory  right  of  the  state  ripened  into  abso- 
Inte  ownership.  The  plaintiff  did  appear  within  a  few  monUis 
after  the  order  was  entered  for  payment  of  the  money  into  the 
school  fund,  and  has  established  her  identity  as  the  heir  of  the 
deceased,  and  is  therefore  entitled  to  a  repayment  of  the 
money. 

The  cottclasions  announced  herein  are  in  no  manner  incon- 
sistent with  the  views  expressed  by  us  in  Anderson's  case,  147 
N.  W.  (Iowa)  1098,  We  had  there  to  consider  a  provision  of 
the  treaty  with  Denmark,  by  which  discrimination  in  taxes 
upon  property  and  property  rights  was  forbidden.  We  held 
that  our  collateral  inheritance  tax  is  not  a  tax  on  property  or 
property  rights,  but  is  rather  a  cbai^  or  tax  or  duty  upon  the 
Buccessicm  or  transmission  of  property  occasioned  by  death  of 
the  owner,  or  "a  tax  upon  the  passing  of  legacies  or  distribn- 
tive  shares,"  and  that  a  discrimination  therein  between  citi- 
zens and  non-resident  aliens  was  not  prohibited  by  that  treaty. 
But  the  treaty  with  Great  Britain,  with  which  we  now  have 
to  deal,  expressly  enumerates  succession  duties  as  one  of  the 
charges  upon  which  no  discrimination  can  be  allowed. 

III.  It  is  objected,  however,  that  this  proceeding  is  in  tiie 
nature  of  a  suit  against  the  state  of  Iowa,  and  that  the  court 
Vol.  167  U^-8Z 
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cannot  properly  entertain  an  action  against  a  etate  withoQt  its 

consent.     Counsel  says  that  even  conceding 
5.  Sihb:  recoTery  ,,.,,,  .   , 

or  '^^}^       that  defendant  has  established  her  right  as 

■ftSe"SfeV-      ^^^  ^^^  "^  Murray,  aa  contemplated  by  the 
"""'■  statute,  yet  the  eoort  can  afford  her  no  rem- 

edy, and  she  can  secure  a  return  of  her  money  only  by  an 
act  of  the  Legislature.  In  other  vords,  it  is  insisted  that  she 
has  no  enforceable  remedy,  but  most  depend  entirely  upon  the 
grace  or  whim  of  the  law-making  body.  We  think  the  exemp- 
tion of  a  state  from  liability  to  be  sued  is  not  here  applicable. 
It  is  true  that,  under  some  circamstances,  an  action  against 
a  state  ofBcer  is  held  to  be  in  snbstance  an  action  against  the 
state,  and  therefore  forbidden.  But  where  the  law  imposes  a 
duty  upon  a  state  officer  and  bis  refnsal  or  failure  to  perform 
it  affects  injuriously  the  petmnal  or  property  right  of  an 
individual,  it  cannot  be  that  the  court  is  without  power  or 
authority  to  administer  an  appropriate  remedy.  To  so  hold 
is  to  make  every  administrative  officer  a  law  unto  himself  and 
open  the  door  to  grave  abases.  Now  the  state,  acting  through 
its  Legislature,  has  recognized  and  confirmed  the  right  of  an 
heir,  appearing  after  the  money  of  an  estate  has  been  depos- 
ited in  the  school  fund  to  repayment  of  the  money  which  has 
been  diverted  from  his  hands.  When  the  statute  speaks  of  a 
claimant  "showing  himself  entitled"  to  receive  the  fund, 
it  necessarily  implies  proof  made  in  due  form  to  the  proper 
court,  and  when  it  eays  that,  upon  such  showing  beii^  made 
at  any  time  within  ten  yeara,  the  money  "shall  be  paid"  over 
to  him,  it  necessarily  implies,  not  only  the  duty  of  the  officer 
or  officers  having  control  of  the  money  to  surrender  it,  but  the 
anthori^  of  the  court  to  enter  the  proper  order  or  judgment 
directing  the  performance  of  such  dnty.  Even  if  the  state 
were  a  necessary  party,  it  would  be  no  great  stretch  of  con- 
struction to  hold  that  the  enactment  of  such  statute,  recog- 
nizing the  right  of  the  heir  to  establish  his  identity  after  the 
money  had  been  placed  in  the  school  fund,  and  authorizing 
the  court,  as  we  think  it  does,  to  enter  whatever  judgment  is 
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necessary  to  make  the  right  effective,  is  to  all  intents  and  par- 
poses  a  consent  by  the  state  to  submit  ita  adverse  claims,  if 
any  it  has,  to  the  adjudication  of  such  court.  While  the  courts 
Rliould  exercise  scrupulous  care  to  respect  the  sovereignty  of 
the  state,  they  should  not  go  far  out  of  their  way  to  relieve  thu 
sovereign  from  the  duty  of  fair  dealing.  The  plaintiff  having 
appeared  within  the  time  which  the  state  itself  has  prescribed, 
and  having  established  her  right  as  the  heir  of  the  deceased 
to  the  satisfaction  of  the  court  having  jurisdiction  of  the  set- 
tlement of  the  estate,  the  enforcement  of  her  rights  in  the 
premises  ought  not  to  be  denied,  except  for  reasons  of  the  most 
clear  and  cogent  character.  Such  reasons  are  not  here 
apparent. 

It  is  further  to  be  said  that  the  act  of  the  state  in  enter- 
ing a  voluntary  appearance  in  the  suit  and  in  filing  answer  to 
plaintiff's  claim  upon  its  merit  is  a  clear  waiver  of  its  right  to 
deny  its  consent  to  the  jurisdiction  of  the  court. 

IV.  The  court  below  taxed  the  costs  of  the  proceedlag  to 
plaintiff,  and  of  this  she  complains.  The  order  in  this  respect 
was  not  OToneons.  It  was  incambent  on  plaintiff  to  make 
proof  of  her  heirship,  and,  until  this  was 
done,  the  defendants,  as  costodians  of  the 
fund,  were  not  justified  in  surrendering  it.  They  aaaerted  no 
personal  right  or  interest  in  the  matter,  and,  having  acted  only 
in  their  ofBcial  capacity  and  within  the  scope  of  their  official 
duties,  they  should  not  be  charged  with  costs  attendant  upon 
such  adjudication. 

It  follows,  from  what  we  have  said,  that  the  judgment  of 
the  district  court  will  be  affirmed  on  the  defendant's  appeal, 
and  npon  the  plaintiff's  appeal  it  will  be  modified  by  reduc- 
ing the  allowance  of  inheritance  tax  from  20  per  cent,  the 
sum  placed  in  the  school  fund  to  5  per  cent,  thereof.  Coste  of 
this  appeal  will  be  taxed  to  the  defendants. 

Affirmed  on  defendant's  appeal.  Modified  on  plaintiff's 
appeaL 

LiDD,  C.  J.,  and  Evanb  and  Pbeston,  JJ.,  concur. 
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Edwabd  Herdhan,  Admimstrator  of  the  Estate  of  Margaret  | 

Herdman,   Deceased,  Appellant,  v.   Albert   J.   Zwabt,  I 

Appellee, 

NagUgotiGe:  autouobii>e  accidknt  :  uai  or  stb^bts  :  tiolitioii  or  law. 
1  In  an  action  for  damages  under  the  statote  and  a  aimilAr  ordinanM 
leqoiring  tr&relen  npon  the  highway  when  meetuig  each  other  to 
tnrn  to  the  right  and  give  half  the  road,  a  failure  to  observe  the 
Bune  makes  a  prima  facie  ca«e  of  negligence,  placing  the  burdea 
upon  the  one  who  was  on  the  wrong  side  of  the  highwaj  to  show 
that  he  was  in  the  exercise  of  due  care,  in  view  of  all  the  eircnm- 
Btances.  Negligence  is  not  conclusively  eBtabliehed  by  a  mere  show- 
ing that  one  was  on  the  wrong  side  of  the  highway  when  meeting 
or  passing  another  traveler. 

Same:  neouoxmci:  KsguiKED  cabe:  msTKuonoMB.  In. an  aetjoo  for 
i  injury  to  decedent  while  riding  in  a  carriage  with  her  boaband  who 
was  driving,  caused  by  the  fright  of  the  horse  at  defendant's  auto- 
mobile,  an  instmction  that  In  "  bo  far  as  lay  in  her  power  she  was 
required  to  exercise  the  same  eare  as  any  ordinarily  prudsnt  person 
would  be  required  to  eiercise  under  like  eircumstaneM,"  was  not  I 

prejudicial  because  laying  the  duty  of  extraordinary  care  upon  | 

decedent;  but  rather  implied  that  decedent  was  excused  from  the 
exercise  of  that  measure  of  care  required  of  an  ordinary  person,  ' 

in  ease  she  was  laboring  under  any  mental  or  physical  disability.  ' 

Same:    nxouoemce:    proximate  CAUSL    Where  a  frightened  horse  was 

3  brought  under  control  after  the  coUision  with  the  defendant's  auto- 
mobile, and  was  driven  some  distance  though  restlese  from  fright, 
when  it  then  ran  away  causing  decedent's  Injuries,  defendant's 
negligence,  if  any,  in  the  operation  of  his  automobile  was  not  the 
proximate  cause  of  the  injury. 

Same:    assdmption  or  kisk:     instbuctioms.    Tlie  instruction  Qiat  if  a 

4  decedent  knew  and  appreciated  the  danger  of  riding  after  a  horse 
while  nervous  from  its  previous  fright  she  a^mned  the  risk  and 
could  not  recover,  wss  not  misleading,  although  the  term  ' '  assump- 
tion of  risk"  Is  usually  used  in  cases  growing  out  of  the  relation 
between  master  and  servant 

Same;     kxguoxnce;     pboxiuate  causd:     evidence.     The  evidence  In 

6    this  case  is  held  to  support  a  verdict  for  defendant  even  if  there 

was  negligence  on  the  part  of  defendant  in  causing  the  fright  of 
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the   hoTM,   SB   Boch   negligent  wai  not   ■howu   to   hMve   been   the 
proximate  cauM  of  the  aubseqaent  injiirj  to  decedent. 

Appeal  from  Polk  District  Court, — Hon.  Chabub  S.  Bbad- 
&HAW,  Judge. 

Satubdat,  Notsmbeb  28,  1914. 

Action  for  damages  for  perBOnal  injariea.  Thfflv  was  a 
verdict  and  judgment  for  the  defendant,  and  plaintiff  appeal*. 
Affirmed. 

Thos.  A.  Cheshire,  for  appellant. 

Porier,  Parrish  dk  MUler,.  for  appellee. 

Evans,  J. — This  action  was  brought  by  Margaret  Herd- 
man,  as  plaintiff  in  her  lifetime.  She  died  pending  the  action, 
and  her  husband  was  substitnted  as  her  administrator.  The 
decedent  was  severely  injured  in  a  rtmaway  while  riding  with 
her  husband  in  a  buggy  drawn  by  her  husband's  horse.  The 
claim  ia  that  the  horse  was  frightened  by  the  defendant's 
automobile.    The  facts  are  not  greatly  in  dispute. 

The  accident  occurred  on  the  night  of  July  6,  1912,  at 
about  10  o'clock  at  night.  The  defendant  was  driving  north 
on  Seventh  street,  Des  Moines.  While  driving  along  the  east 
side  of  the  street,  he  observed  a  standing  automobile.  In  turn- 
ing to  the  left  to  pass  such  automobile,  his  lights  disclosed 
plaintiff's  horse  and  buggy  in  front  of  him  going  north.  The 
defendant  was  at  that  time  quite  close  to  the  buggy,  and,  as  he 
claims,  he  could  only  pass  it  safely  on  the  right  side.  He 
passed  either  between  it  and  the  automobile  or  between  it  and 
the  east  curb.  His  fender  grazed  the  bu^y  and  frightened 
the  horse.  The  horse  started  to  run,  turning  to  the  left,  but 
was  stopped  within  a  very  short  distance.  The  incident  at- 
tracted the  attention  of  a  number  of  persons,  who  at  once  came 
upon  the  scene.  An  examination  was  had  of  the  buggy  to  as- 
certain the  damage,  if  any.    The  injury  to  the  buggy  was  very 
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Blight,  and  nothing  ia  claimed  for  it  in  thia  action.  The  horse 
was  nervous  as  a  result  of  the  fright,  but  was  entirely  onder 
control.  The  defendant  stopped  his  automobile  and  joined  in 
investigating  the  injury  to  the  buggy.  He  also  offered  to  take 
the  decedent  and  her  husband  in  his  automobile  to  their  home, 
which  was  two  or  three  miles  distant.  After  a  period  ranging 
according  to  the  testimony  from  five  to  twenty  minutes,  the  de- 
fendant proceeded  in  his  automobile  to  his  home,  three  blocks 
away.  A  few  minutes  later  the  decedent  and  her  husband 
proceeded  on  their  way  with  the  horse  and  buggy.  After  pro- 
ceeding a  short  distance,  the  horse  again  took  fright  and  ran 
away,  throwing  both  of  the  occupants  out  of  the  buggy,  and 
injuring  the  decedent  seriously. 

The  claim  for  the  plaintiff  is  that  the  defendant  was  neg- 
ligent in  passing  the  decedent's  buggy  in  the  way  in  which  be 
did,  and  that,  as  a  result  of  such  negligence,  the  horse  was 
greatly  frightened,  and  that  SMch  fright  continued  down  to  the 
time  that  he  ran  away.  It  was  also  pleaded  by  the  plaintiff 
that  the  fright  of  the  horse  was  caused  the  second  time  by  the 
starting  of  defendant's  automobile  when  he  left  for  his  home. 
But  there  was  no  evidence  of  any  negligent  conduct  on  the 
part  of  defendant  at  that  time,  and  that  charge  of  negligence 
does  not  seem  to  have  been  pressed  at  Uie  trial,  and  was  not 
submitted  to  the  jury. 

It  is  contended  for  the  defendant  that  he  was  not  guilty 
of  any  negligence  in  the  first  instance,  and  that  his  act  of  col- 
liding with  the  buggy  did  not  result  in  any  injury  to  the  de- 
cedent, and  that  such  act  on  bis  part  was  not  the  proximate 
cause  of  the  injury  which  resulted  later  to  the  plaintiff. 

I.  It  is  urged  by  appellant  that  the  defendant  was  con- 
clusively negligent  in  passing  the  bu£%y  upon 
'■  SSmibVc  the  right  side.  This  contention  is  based  upon 
■MMtV:  v"ia°'  the  following  ordinance  shown  to  be  in  force 
at  the  time  of  the  accident : 

Vehicles  moving  slowly  shall  keep  as  close  as  possible  to 
the  curb  on  the  right,  allowing  more  swiftly  moving  vehicles 
free  passage  at  their  left. 


Nov.  1914]  Hbbdman,  Adh'b  v.  Zwa&t.  S03 

Any  person  driving  or  running  an  automobile  or  other 
vehicle  .  .  .  along  any  of  the  streeta-of  this  eity  shall  keep 
to  the  righthand  side  of  the  street  and  shall  turn  to  the  left  on 
passing  around  any  person  or  conveyance  overtaken  going  in 
the  same  direction. 

And  upon  section  1569  of  Code,  as  follows : 

Turning  to  the  Bight.  Persons  on  horseback  or  vehicles 
meeting  each  other  on  the  public  roads  shall  give  (me-balf  of 
the  same,  turning  to  the  right.  A  failure  in  this  regard  shall 
make  the  delinquent  liable  for  all  damages  resulting  therefrom, 
tf^ther  witii  a  fine  not  exceeding  five  dollars. 

It  is  ni^d  that  the  trial  court  erred  beeaose  it  did  not 
instruct  the  jury  that  the  defendant  was  guilty  of  negligence, 
as  a  matter  of  law,  because  of  the  alleged  violation  of  snch 
ordinance  and  statute.  The  rule  has  been  long  settled  in  this 
state  that,  where  the  participant  in  an  accident  is  upon  the 
wrong  side  of  the  street  or  highway,  his  presence  there  is 
prima  facie  evidence  of  negligence,  and  no  more.  Biepe  v. 
Siting,  89  Iowa,  82 ;  Cook  v.  Fogarty,  103  Iowa,  504 ;  Ctxrpen- 
ier  V.  Campbell  Automobile  Co.,  159  Iowa,  52 ;  Hubbard  v. 
Bartkolomew,  163  Iowa,  58. 

Neither  the  ordinance  nor  the  statute  purports  to  lay 
down  a  hard  and  fast  rule  of  the  road,  to  be  followed  under 
all  circumstances.  Circumstances  may  confront  a  person, 
and  often  do,  when  due  care  would  require  him  to  avoid 
or  relinquish  the  side  of  the  street  to  which  he  was  otherwise 
entitled.  In  such  case,  he  would  be  required  to  exercise  such 
due  care,  and,  if  he  failed  to  do  so,  he  would  be  liable  for 
negligence,  even  though  he  had  planted  himself  upon  the  side 
of  the  street  to  which  he  would  ordinarily  be  entitled.  In  all  ' 
cases,  therefore,  the  ultimate  question  is:  What  was  required 
by  due  care,  under  all  the  circumstances  eoufronting  the  actor 
at  the  timef 

The  effect  of  the  statute  and  the  ordinance  is  to  lay  the 
burden  of  justification  iip(Hi  the  man  who  was  on  the  wrong 
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side  of  the  street.  But  tlie  test  to  be  applied  is  that  of  dae 
cure  UDder  the  particular  eircnmetanees.  There  was  no  error 
in  refusing  the  requested  InstruetioD. 

II.  Objection  is  urged  to  one  paragraph  of  one  of  the  in- 
structions given  by  the  trial  court  as  to  the  duty  of  the  deced- 
ent to  exercise  care  for  her  own  safety.     This  instmotitHi 

charged  the  jury  that  the  negligence  of  the 
2.   Sambi  -DejtU' 

"*i^'  '*^  -        husband,  if  any,  could  not  be  imputed  to  the 
tasttucoon."       ^fe,  but  that  the  wife  was  nevertheless  re- 
qnired  to  use  ordinary  care.    The  last  sentence  of  the  instruc- 
tion is  assailed,  and  is  as  follows : 

That  is,  BO  far  as  lay  within  her  power,  she  was  required 
to  exercise  the  same  care  as  any  ordinarily  prudent  person 
would  be  required  to  exercise  under  like  circumstances. 

Special  objection  is  ui^ed  to  the  expression  "so  far  as 
lay  within  her  power."  It  is  urged  that  this  laid  the  duty 
of  extraordinary  care  upon  the  decedent.  We  think  that  a 
careful  reading  of  the  clause  will  not  bear  this  interpretation. 
This  clause  expressly  says  that  she  was  required  to  exercise 
the  same  care  as  any  ordinarily  prudent  person.  The  partic- 
ular clause  objected  to  implies  a  possible  excuse  for  a  lower 
standard  of  care.  Its  implication  is,  perhaps,  that,  if  the 
decedent  was  under  any  disability  or  limitation  of  body  or 
intellect,  it  would  excuse  her  from  the  measure  of  care  re- 
quired from  an  ordinary  person.  There  was  perhaps  no  oc- 
casion for  the  qualification,  but  its  tendency  was  favorable 
rather  than  prejudicial  to  the  appellant.  If  the  iustmction 
had  required  her  to  exercise  all  the  care  that  "lay  within  her 
power, ' '  a  different  question  would  be  presented.  This  is  the 
question  argued. 

III.  The  twelftii  instruction  given  by  the  court  dealt 
with  the  subject  of  proximate  cause.  It  is  conceded  to  be  cor- 
rect, except  as  to  one  paragraph,  which  was  as  follows : 

If,  however,  you  find  that,  after  such  collision,  the  brarse 
was  again  under  control,  and  that  some  other,  independent, 
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and  e£Scient  agency  intervened  and  caused  the  runaway  of  the 
horse,  you  would  be  justified  in  finding  that  the  negligence,  if 
any,  of  the  defendant  was  not  the  proximate  cause  of  the 
injury. 

The  complaint  at  this  point  is  that  it  was  not  sufficient 
to  show  that  the  horse  had  been  brought  under  control,  hot 
that  it  should  also  have  been  shown  that  he  had  gotten  over 
his  fri^t,  in  order  to  warrant  the  jury  in 
'  icoce :  pcoii-  finding  that  the  act  of  the  defendant  was  not 
the  proximate  cause  of  the  injury.  The  sub- 
ject of  "fright"  was  dealt  with  by  the  court  in  the  preceding 
paragraph  of  the  same  instruction  as  follows : 

If  you  find  that  defendant  was  negligent  as  alleged,  and 
as  a  result  of  such  negligence  the  horse  became  frightened, 
and  such  fright  of  the  horse  continued  down  to  the  time  of 
the  runaway  to  such  an  extent  that  without  such  fright  the 
runaway  would  not  have  occurred,  and  in  whole  or  in  part 
because  of  such  fright  the  horse  ran  away  and  threw  Margaret 
Herdman  from  the  bu^T,  a°d  injured  her,  the  mere  fact,  if 
it  be  a  fact,  that  siune  o^er  cause,  or  the  act,  negligent  or 
otherwise,  of  some  other  person,  operated  in  conjunction  with 
the  n^ligence  of  the  defendant  to  increase  the  fright  of  the 
horse,  and  to  produce  such  runaway  and  injury,  would  not  in 
itself  excuse  the  defendant  from  liability. 

We  think  the  instruction  is  not  amenable  to  the  criticiam 
made  upon  it,  and  that  it  is  applicable  to  the  evidence.  If 
the  mere  nervoosness  and  fright  of  the  horse  after  he  had 
stopped  and  was  under  control  was  to  continue  as  &  proximate 
cause  for  future  accidents  which  might  result  from  such  fri^t 
and  nervoosnesa,  then  the  defendant  would  he  held  liable  for 
all  such  accidents  occurring,  whether  on  the  same  night  or  on 
the  following  day  or  the  following  week.  If  the  horse  had 
been  held  only  in  temporary  control,  and  by  reason  of  his 
fright  bad  brc^en  away  from  such  control,  a  different  ques- 
tion would  be  presented.    This  is  not  such  a  case. 

The  evidence  was  undisputed  that  the  horse  did  not  break 
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away  from  hu  control.  He  started  away  only  at  the  volition 
of  hia  driver.  Until  snch  time,  he  was  under  absolnte  ctHitrol. 
No  injury  had  resulted  to  the  decedent  at  that  time.  It  rested 
with  her  and  her  husband  to  say  whether  they  would  again 
undertake  to  drive  the  horse  upon  the  street.  No  one  had  any 
control  over  their  conduct.  It  is  undisputed  that  the  defend- 
ant offered  to  take  both  of  t^em  in  his  automobile  to  their 
home ;  but  they  declined,  on  the  ground  that  they  felt  safe  in 
driving  the  horse. 

IV.  Complaint  is  laid  against  part  of  instruction  14. 
It  was  as  follows : 

The  evidence  shows,  without  controversy,  that  after  the 
eoUision  the  horse  was  stopped  and  under  control  for  a  suf- 
ficient length  of  time  for  Margaret  Herdman  to  have  alighted 
from  the  bu^y,  had  she  elected  to  do  so.  If,  therefore, 
you  find  from  the  evidence  that  Margaret  Herdman  knew  and 
appreciated  the  dangers  incident  to  the  trip  home  with  said 
horse  and  buggy,  or  if,  in  the  exercise  of  ordinary  care,  she 
should  have  known  and  appreciated  such  danger,  and  dis- 
regarding the  same  she  elected  to  pursue  her  journey  in  such 
manner,  you  will  be  justitied  iu  finding  that  she  assumed  the 
risk  J  and  in  that  event  the  plaintiff  cannot  recover. 

Particular  criticism  is  directed  against  the  use  of  the  ex- 
pression ' '  assumed  the  risk. ' '  This  phrase  has  a  pretty  well- 
defined  place  in  legal  phraseoli^y.  It  is  usually  used  in  de- 
fining the  relations  between  employer  and 
*■  tion^oc'riBk"'*"  employee,  and  is  usually  deemed  to  arise  out 
of  contractual  relations.  We  are  not  dis- 
posed to  confuse  legal  terminology  by  applying  the  phrase  in- 
discriminately to  other  eases  than  those  indicated.  The  use  of 
the  phrase,  however,  in  this  connection  had  its  pertinence,  and 
was  not  misleading.  The  material  thing  in  this  part  of  the 
instruction  was  that  the  jury  was  instructed  that  upon  the 
hypothesis  stated,  "The  plaintiff  cannot  recover."  This  pro- 
nouncement was  correct,  and  it  was  immaterial  whether  such 
conduct  as  was  recited  in  the  hypothesis  should  be  denomi- 
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nated  as  assumption  of  risk  or  contributory  negligence,  or 
whether  it  should  be  deemed  as  the  proximate  negligence 
which  caused  the  injury.  It  should  be  said  here  that  there  is 
authority  to  support  the  trial  court  in  the  use  of  the  phrase 
complained  of.  Miner  v.  Conn.  B.  Co.,  153  Mass.  398,  (26 
N.  E.  994) ;  Deery  v.  Camden  &  A.  R.  Co.,  163  Pa.  403,  {30 
AtL  162) ;  McQovera.  v.  RaHwa/y  Co.,  136  Iowa,  13. 

Appellant  also  complains  of  the  £rst  paragraph  above 
quoted  from  this  instmctiim.  It  is  nrged  that  the  eonrt  ought 
not  to  have  stated  that  the  fact  recited  therein  was  "withont 
controversy."  We  think  the  instruction  is  in  accord  with  tlte 
evidence  at  this  point.  We  can  find  no  conflict  in  the  evi- 
dence to  the  effect  that  the  horse  was  under  control  and  re- 
mained under  control  until  the  occupants  of  the  buggy  of 
their  own  volition  resumed  their  journey.  Plaintiff's  owii 
testimony  as  a  witness  is  consistent  with  this  instructiwi. 

V.  It  will  be  seen  from  the  foregoing  that  one  of  the  weak 
places  in  plaintiff's  case  was  the  question  of 

B.    8*ue:   nPBil-  .        ,  ...  .  , 

fKBctx  proii-      proximate  cause.     It  is  a  question  of  grave 
eTidenn.  doubt  whether  the  evidence  was  sufficient  to 

have  sustained  a  favorable  verdict  for  the  plaintiff. 

Assuming  that  the  defendant  was  at  fault  in  causing  the 
collision,  the  decedent  had  escaped  injury  therefrom.  For  the 
time  being,  at  least,  the  danger  was  over.  After  a  consid- 
erable investigation,  the  defendant  left  for  his  home.  The  de- 
cedent and  her  husband  remained.  It  rested  with  them  to 
judge  whether  their  horse  was  sufficiently  recovered  from  hia 
fright  to  justify  the  continuance  of  their  journey.  The  hus- 
band alighted  from  the  buggy;  the  decedent  did  not.  The 
husband  returned  to  the  bu^y,  and  they  proceeded  on  their 
way. 

The  relation  of  the  defendant  to  the  accident  that  hap- 
pened later  was  not  materially  different  from  what  it  would 
have  been  if  the  decedent  had  not  been  in  the  hnggy  when  the 
collision  occurred,  bnt  with  knowledge  of  the  facta  had  en- 
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tered  the  haggy  after  the  horse  had  been  brought  under 
c<HitroL 

The  verdict  was  for  the  defendant.  The  jury  necessarily 
found,  therefore,  either  that  the  defendant  was  not  guilty  of 
wrongful  conduct  in  causing  the  collision,  or  that  the  collision 
vas  not  the  proximate  cause  of  decedent's  injury,  or  that  the 
decedent  was  guilty  of  contribatory  negligence.  The  evidence 
was  clearly  sufficient  to  Bostain  the  verdict  on  any  one  of  these 
grounds. 

On  the  question  of  proximate  caose,  there  waa  evidence 
that  the  horse  was  frightened  a  second  time  by  another  pass- 
ing automobile. 

A  number  of  errors  are  aasigned  and  argued  that  bear 
npon  the  measure  of  damages.  In  the  state  of  the  record,  ve 
have  no  need  to  consider  these. 

By  the  undisputed  evidence  the  decedent  was  seriously 
injured,  and  would  have  been  entitled  to  substantial  damages, 
if  the  defendant  bad  been  liable  at  all. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment is  therefore — Affirmed. 

Laud,  C.  J.,  and  Weaves  and  Pbbston,  JJ.,  concur. 


Whttney  Hughes  Rile;,  Appellant,  v.  J.  A.  McEinke;,  Ad- 
ministrator, Ltdia  Bilet  and  Ada  Sjlzt  Bbown,  Appellees. 

Adoption  of  chlldron;  COKrnuoT!  valdiitt.  a  eontraet  b«twecm  par- 
tiM  desbms  U>  take  &  child  into  tlieir  family  and  a  society  haying  tba 
eoie  of  homeloBS  children,  proTiding  that  snch  parties  should  property 
core  for  and  educate  the  child,  and  upon  his  arrival  at  majori^ 
should  give  him  a  specified  sum  of  money  and  certain  clothing  and 
thereafter  permit  him  to  enjoy  their  home  the  same  oa  though  ha 
were  their  own  child,  was  not  a  statutory  adoption  entitling  the  chQd 
to  inherit,  although  styled  articles  of  adoption ;  as  a  legal  adoption 
can  onlj  be  accompliahed  by  following  the  method  pointed  out  by 
the  Btatote.    A  eontnict,  however,  of  thia  character  is  not  contnuy 
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to  pnblie  poliej  and  ahould  be  eonstrued  ftnd  enforced  aeeoiding 
to  its  temu;  bnt  in  the  instant  case  the  allegationB  of  tbe  petition 
were  not  sucb  as  to  autboriie  relief  in  anj  form. 

Appeal  from  Polk  District  Court. — Hon.  Hdoh  Bbknnan, 
Judge. 

Satubdat,  November  28,  1914. 

AcraoN  against  the  administrator  of  John  J.  Biley,  and 
against  his  widow  and  daughter,  as  heneficiaries  of  his  estat«. 
The  plaintiff  claims  to  be  tbe  owner  of  an  undivided  one-third 
of  tbe  estate  of  decedent,  Biley,  as  an  adopted  child  under 
and  b^  virtue  of  a  certain  contract  of  adoption.  A  demurrer 
to  his  petition  was  sostained.  He  elected  to  stand  npon  his 
petition.  Thereupon  the  trial  court  dismissed  the  same,  and 
entered  judgment  against  him  for  costs. — Affirmed. 

Mulvaney  &  Mulvaney,  for  appellant. 

Parker  &  RUey,  for  appellees. 

Evans,  J. — The  petition  declares  upon  the  following  con- 
tract: 

StAai  J.  Biler  and  Wife  to  Qustavus  Hughes. 

Articles  of  Adoption. 

Iowa  Children's  Home  Society. 

Contract. 

Articles  of  agreement  made  and  entered  into  this  24th  day 

of  June,  1896,  between  the  Iowa  Children's  Home  Society, 

party  of  the  first  part,  and  John  J.  Riley  and  Lydia  Biley, 

husband  and  wife,  of  Ankeny,  county  of  Polk,  and  state  of 

Iowa,  parties  of  tbe  second  part,  witnessetb ; 

That  tbe  party  of  the  first  part  has  placed  in  the  care, 
custody,  and  control  of  tbe  parties  of  the  second  part  at  their 
home  in  Ankeny,  Iowa,  to  be  trained,  loved  and  educated  so  as 
to  be  fitted  for  tbe  requirements  of  life,  a  certain  male  child, 
Gustavus  Hughes,  now  known  as  Whitney  Hughes  Riley  by 
name,  said  child  having  been  bom  November  26, 1887. 
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The  party  of  the  first  part  ag^rees  that  it  will  leave  said 
child  in  the  care  of  the  party  of  the  second  part  so  long  as 
they  ahall  love,  cherish,  nurture,  educate,  and  properly  care 
for  said  child  in  a  suitable  and  Christian  manner  such  as  they 
would  be  required  to  were  it  their  natural  child,  and  the 
second  party  hereby  acknowledffc  the  receipt  of  said  child, 
and  agree  on  their  part  that  they  will  faithfully  perform  and 
keep  the  conditions  named  above,  both  in  letter  and  intent; 
and  they  further  agree  that  they  will  give  him  an  opportunity 
of  obtaining  a  common  school  education,  and,  further,  that 
when  the  child  shall  have  attained  the  age  of  twenty-one  years, 
they  will  give  five  hundred  dollars  {$500}  in  good  and  lawful 
money,  together  with  at  least  two  good  and  sufficient  suits  of 
clothing  throughout  to  said  Qustavus  Hughes,  now  known  as 
Whitney  Hughes  Riley,  and  will  allow  the  said  child  after  he 
becomes  twenty-one  years  of  age  to  go  to  and  from  their  home 
and  to  enjoy  said  home  as  freely  and  fully  as  thou^  it  was 
their  natural  child. 

Provided,  however,  that  Oustavus  Hnghea,  now  known  as 
Whitney  Hughes  Kiley,  the  above-named  child,  shall  prove 
himself  reasonably  faithful  to  the  interest  of  John  J.  Riley 
and  Lydia  Riley  until  of  legal  age  and  does  not  leave  their 
employ  of  his  own  volition.  When  the  above-named  conditions 
binding  upon  the  Iowa  Children's  Home  Society  and  Gustavus 
Hughes,  now  known  as  Whitney  Hughes  Riley,  shall  be  com- 
plied with,  then  shall  this  contract  remain  in  full  force. 

John  Riley  died  in  January,  1913,  and  left  surviving  his 
widow  and  one  daughter. 

The  plaintiff  contends  that  he  is  entitled  to  inherit  one- 
third  of  the  estate,  as  an  adopted  son,  under  the  foregoing  con- 
tract. Conceding  that  the  instrument  does  not  comply  with  all 
the  requirements  of  the  statute  of  adoption,  he  contends  that 
it  is  a  substantial  and  sufficient  compliance  therewith  to  entitle 
him  to  the  inheritance  claimed. 

Sections  3250  and  3251  of  the  Code  are  as  follows : 

Sec.  3250.  Any  person  competent  to  make  a  will  is 
authorized  in  manner  hereinafter  set  forth,  to  adopt  as  hui 
own,  the  minor  child  of  another,  conferring  thereby  upon  such 
child  all  the  rights,  privileges  and  responsibilities  which 
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would  pertain  to  the  cMld  if  bom  to  the  person  adopting  in 
lawful  wedlock. 

See.  3251.  In  order  thereto  the  coBsent  of  both  parents, 
if  living,  and  not  divorced  or  separated  .  .  .  shaU  be 
given  to  such  adoption  by  an  instrument,  in  writing  signed  by 
the  party  or  parties  consenting  and  stating  the  names  of  the 
parents,  if  known,  the  name  of  the  child,  if  known,  the  name 
of  the  person  adopting  such  child,  and  the  residence  of  all,  if 
known,  and  declaring  the  name  by  which  such  child  is  there- 
after to  be  called  and  known,  and  stating,  also,  that  such  child 
is  given  to  the  person  adopting  for  the  purpose  of  adoption 
as  his  own  child. 

It  will  be  readily  noted  that  the  contract  sued  on  doea 
not  porport  to  be  made  in  pursnance  of  the  sections  above 
quoted,  nor  doea  it  purport  to  comply  with  the  form  and  re- 
quirement of  such  sections.  It  does  not  purport  to  be  exe- 
cuted by  either  parent,  nor  by  any  of  the  officials  specified  in 
the  statute.  Neither  does  it  contain  the  names  of  the  parents 
as  required.  Neither  does  it  purport  to  confer  upon  the  child 
in  question  "all  the  rights,  privileges  and  responsibilities 
which  would  pertain  to  it  if  born  in  lawful  wedlock  to  the  per- 
son adopting."  Neither  doea  it  state  that  such  child  "is  given 
to  the  person  adopting  for  the  purpose  of  adoption  as  hia 

That  the  contract  in  question  is  not  a  contract  of  adoption 
within  the  meaning  of  the  statute  above  quoted  is  to  our  minds 
very  clear.  Our  previous  cases  are  quite  conclusive  on  this 
question.  Tyler  v.  Reynolds,  53  Iowa,  146;  GtU  v.  Sullivan, 
55  Iowa,  341 ;  Shearer  v.  Weaver,  56  Iowa,  578 ;  McCollister 
V.  Yard,  90  Iowa,  621 ;  Hopkim  v.  Antrobus,  120  Iowa,  21 ; 
Sires  v.  Melvin,  135  Iowa,  460,  Stress  is  laid  by  appellant 
upon  the  fact  that  the  contract  in  question  was  denominated 
in  its  caption  as  "Articles  of  Adoption."  We  see  no  relief 
for  appellant  along  this  line.  If  the  caption  coidd  supply  the 
omissions  from  the  body  of  the  paper,  it  does  not  purport  to 
do  so.    The  instrument  must  still  be  judged  by  its  actual  pro- 
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TJaioDS.  It  iB  a  contract  of  adoption,  though  not  snch,  in  the 
statutory  sense. 

If  the  parties  to  a  contract  of  adoption  defdre  to  confer 
upon  the  adopted  child  all  the  privileges  and  Tesponsdhilities 
of  a  natural  child,  this  ma;  be  done  only  in  the  method 
pointed  oat  in  the  statute.  There  is  nothing,  however,  in  the 
statute  which  forbids  snch  a  contract  as  the  one  before  ns. 
It  is  not  contraiy  to  public  policy,  and  it  may  be  enforced 
accordii^  to  its  own  terms.  The  intent  of  the  parties  is  made 
manifest  in  the  contract  before  us,  and  we  know  of  no  reason 
of  law  or  public  policy  why  it  should  be  construed  in  any  other 
way  than  In  accord  with  its  plain  provisions.  The  grantor 
in  this  case  is  a  charitable  society,  doubtless  oi^anized  under 
the  provisions  of  the  statute.  It  carries  on  a  great  and  a  ha- 
mane  work.  Its  great  object  is  not  to  secure  estates  for  its 
wards,  but  to  secure  for  them  kindly  homes  aad  afiectifMiate 
care  during  the  period  of  their  minority.  If  it  could  surrender 
a  child  only  to  such  adopting  parties  as  would  adopt  it  as 
their  own  natural  child,  the  extent  of  its  work  would  be  greatly 
circumscribed.  The  number  of  persons  who  would  confer  so 
great  a  privilege  upon  a  child  thus  offered,  would  presumably 
be  much  less  than  the  number  of  those  who  would  assume  the 
lesser  undertaking.  The  reason,  therefore,  for  the  form  of  this 
particular  contract  stands  forth  very  plainly,  and  we  ou^t 
not  to  shut  our  eyes  to  it  in  an  attempt  to  bring  it  within  the 
sections  of  the  statute  above  quoted. 

Finally,  it  is  urged  that  the  demurrer  ought  not  to  have 
been  sustained,  because  the  plaintiff  was  at  least  entitled  to 
recover  $500  and  the  value  of  two  suits  of  clothes.  The  petition 
does  not  disclose  whether  plaintiff  was  entitled  to  snch  relief 
or  not.  Such  question  was  in  no  manner  presented  to  the  dis> 
triet  court.  For  ought  that  appears  in  the  petition,  the  plain- 
tiff may  have  received  the  stipulated  consideration  when  it  was 
due ;  or  he  may  have  abandoned  his  benefactor  before  arriving 
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at  hifl  majority.     It  is  sufficient  to  say  that  the  point  made 
is  in  no  manner  involved  in  the  adjudication. 

The  judgment  of  the  district  court  is  therefore — Affirmed. 

LAia>,  G.  J.,  and  Wbaveb  and  Pbeston,  JJ.,  concur. 


J.  B.  Tbdeow,  Appellee,  v.  R.  Johnson,  et  al..  Appellants. 

UmltaUon  of  acUona:    payubnt:     bubdkn  or  piiocnr.    The  statute  of 
1    limitationa  and  payment  are  affirmative  defenses,  and  the  burden 
of  proof  is  upon  the  party  pleading  the  same. 

Erldenca:  expkbttxstimont!  qoALincATiON  ot  wttnksb :  objiction, 
S  A  phyBicjan  of  long  practice  in  the  vicinity  and  having  a,  knowledge 
of  charges  for  professional  services  in  that  locality  ia  competent  to 
testify  to  the  reaaonableness  of  such  charges.  But  in  the  instant 
ease  the  objection  to  the  competency  of  the  witness  was  not  made 
until  after  answer,  and  in  the  absence  of  a  motion  to  strike  it  came 
too  late. 

Frafanloiial  Bervtcsa:  valite:  etidiiice:  ihstbuctiqh.  Although  the 
3  evidence  of  a  physician  as  to  the  reasonable  value  of  hia  services  and 
supplies  was  undisputed  In  the  testimony,  yet  where  it  was  denied 
by  the  defendant  the  qneetiou  of  the  reasonable  value  was  for  the 
Jury,  and  an  Instruction  that  if  the  jury  found  for  plaintiff  they 
should  allow  the  full  amount  of  his  claim  was  erroneous. 

Appeal  from  Hamilton  District  Court. — Hon.  R.  M.  Weight, 
Judge. 

Satueoat,  Novbmbib  28,  1914. 

Suit  at  law  upon  an  account  for  services  rendered  by 
plaintiff  as  a  physician  and  for  medicine  furnished  the  defend- 
ants. Trial  to  a  jury.  Judgment  for  plaintiff.  Defendants 
appeal. — Reversed 

Pririce  dk  Neeae  and  D.  C.  Chase,  for  appellants. 

A.  N.  Boeye,  for  appellee. 
Vol.  167  lA,— 33 
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Pbestok,  J. — I.  The  seconnt  commenoed  in  1904  and  ran 
through  subsequent  yean  to  Mid  into  1911.  The  total  amount, 
as  shown  by  the  account,  is  $255.40,  with  payments  credited 
ther«on  of  $103.65.  Plaintiff  sues  to  recover  the  balance.  As  a 
separate  defense,  the  defendants  allege  that  all  items  ap- 
pearii^  in  the  account  since  Noyember  12, 1906,  were  paid  for 
in  cash  at  the  time  said  services  were  rendered  and  supplies 
furnished,  and  state  that  the  cause  of  action  did  not  accrae  at 
any  time  within  five  years  next  preceding  the  conunencement 
of  the  actum.  The  court  submitted  special  intem^tories,  and 
the  jury  found  that  these  items  were  not  paid.  By  the  general 
verdict,  the  jury  found  for  the  plaintiff  for  the  foil  amount 
claimed. 

The  court  instructed  that  defendants  had  the  burden  to 
show  that  plaintiff's  claim  was  barred  by  the  statute  of  limita- 
tions by  reason  of  such  payments.     These 

1.    LlMlTAIIOB  o»  ,  ,.      .        . 

AerioNs ;  v*r-     payments  and  the  statnte  of  limitations  were 

meat:  burten 

of  proof.  pleaded  as  an  affirmative  defense.    The  coort 

rightly  placed  the  burden  on  defendants.  McDonald  v.  Bice, 
113  Iowa,  44 ;  Belken  v.  Iowa  FaUs,  122  Iowa,  430.  Code,  sec- 
tion 3629. 

Payment  itself,  when  pleaded  as  such,  is  ordinarily  an 
affirmative  defense  upon  which  the  person  pleading  payment 
has  the  burden  though  there  are  some  exceptions  to  this. 

II.  Dr.  Whitley,  a  witness  for  plaintiff,  testified  that  a 

charge  of  from  $3  to  $5  for  a  trip  from  the  town  of  Williams, 

six  miles  away,  for  the  purpose  of  viewing  and  dressing  the 

wound,  was  reasonable.    Appellant  contends 

^'  pat^ammj :  that  the  foundation  was  not  sufficient  to  per- 

irtuie^:  Ob-"     mit  the  doctor  to  testify  to  charges  in  the 

neighborhood  of  Williams.    We  think  it  waa 

The  doctor  testified  that : 

I  have  practiced  medicine  and  surgery  in  Webster  City 
for  twenty-five  years,  and  have  practiced  throi^oiit  the 
county.  Q.  Do  yon  know  what  charges  obtain  and  prevail 
for  medical  and  surgical  services  oa  the  part  of  physicians 
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located  in  WiUiams  for  work  in  a  radius  of  miles  t  A.  I  know 
the  mileage.  I  am  not  certain  just  about  the  fee,  but  1  know 
nearly  what  it  ifl. 

The  weight  of  hiB  testimony  was  for  the  jury.  Further- 
more, the  objection  was  not  timely.  There  was  no  objection 
until  after  the  answer,  and  no  motion  to  strike. 

111.  Plaintiff  alleged  in  his  petition  that  he  was  a  prac- 
ticing physician  and  surgeon  at  Williams,  Hamilton  county, 
Iowa ;  that,  at  the  request  of  defendants,  he  treated  them  and 
members  of  the  family  under  age  and  fnr- 
*•  SKhSSJ?"^''  nished  medical  and  surgical  supplies.  Also 
^M :  ^trnc-  alleged  that  such  services  and  supplies  were 
°^  of  the  reasonable  value  of  $255.40.    This  was 

denied  by  the  defendants.  Plaintiff  testiSed  as  to  the  value 
of  his  services,  and  Dr.  Whitley  testified  as  before  shown.  No 
medical  witnesses  were  used  by  the  defendants.  They  claim 
that,  because  of  their  reduced  financial  circumstances,  plain- 
tiff agreed  that  his  bill  would  not  be  more  than  $100,  but  this 
is  denied  by  the  plaintiff. 

The  question  most  strongly  argued  is  that  the  court  erred 
in  not  leaving  the  question  of  the  value  of  plaintiff's  services 
to  the  jury,  even  though  plaintiff's  evidence  was  not  diluted. 
We  are  constrained  to  hold  that  the  learned  district  court 
erred  in  regard  to  this  in  stating  to  the  jury,  in  one  of  its 
instructions,  that  the  evidence  as  to  value  was  undisputed, 
and  that  the  jury  should  find  for  plaintiff  for  the  full  amount 
of  his  claim  unless  they  found  the  account  barred.  The 
instructions  are  somewhat  conflicting. 

No.  5  reads: 

That  the  burden  is  on  plaintiff  to  establish  by  a  prepond- 
erance of  the  evidence:  (1)  That  he  rendered  services  for  the 
defendants;  (2)  what  was  the  fair  and  reasonable  value  of 
such  services ;  and  (3)  the  amount  of  the  value  of  such  services. 
If  plaintiff  has  established  each  of  the  foregoing  propositions, 
by  a  preponderance  of  the  evidence,  he  should  recover  for  the 
amount  so  proved  by  him,  unless  you  find  that  the  defendants 
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have  established  their  defense  that  the  plaintiff's  cause  of 
action  did  not  accrue  within  five  years  next  prior  to  the  com- 
mencement of  the  action,  etc. 

Inatruetion  No.  6  is  in  part : 

You  are  inatmcted  that  the  fact  that  plaintifF  rendered 
services  for  the  defendants  is  undisputed  in  the  evidence. 
You  are  further  instructed  that  it  is  undisputed  in  the 
evidence  that  the  value  of  the  services  rendered  by  plaintiff 
for  defendants,  and  as  alleged  by  him,  are  the  reasonable 
values  thereof;  and  you  are  further  instructed  that  the  undis- 
puted value  of  plaintiff's  services,  after  allowing  for  all  pay- 
ments that  have  been  made,  is  in  the  sum  of  $153.52 ;  and  you 
are  instructed  that  you  should  find  in  favor  of  the  plaintiff 
for  said  amount,  unless  you  find  that  it  has  been  proved,  by 
a  preponderance  of  the  evidence,  that  the  last  of  such  services 
were  rendered  at  a  time  prior  to  five  years  next  preceding  the 
action,  etc. 

Instruction  No.  8  reads  in  part: 

The  burden  of  proof  is  upon  the  plaintiff  to  establish 
each  and  every  particular  fact  necessary  to  prove  his  cause 
of  action,  by  a  preponderance  of  the  evidence.  By  the  term 
'preponderance  of  the  evidence'  is  meant  the  greater  and 
superior  weight  of  the  testimony,  etc. 

It  appears  that  a  small  part  of  plaintiff's  account  was 
for  medicines  furnished  in  1904  and  1905.  In  1906  a  three 
year  old  child  of  defendants'  was  injured  by  a  mowing  ma- 
chine. Both  limbs  were  nearly  severed.  The  larger  part  of 
the  account  is  for  services  in  treating  this  child  for  such  inju- 
ries. The  services  were  for  sui^cal  work  and  professional 
calls  and  dressing  the  child's  limbs.  The  first  charge  was  $40 
for  surgical  work,  and  other  charges  were  for  calls  and  dress- 
ing the  limbs  almost  daily  for  about  seven  weeks,  and  other 
charges  were  for  professional  services  in  the  office.  A  few 
charges  are  for  services  for  other  members  of  the  family.  A 
chai^  of  from  $3  to  $5  was  made  for  each  time  a  call  was 
made  and  the  limbs  dressed. 


Nov.  1914]  Ideal  Sefabatob  Works  v.  Des  Moikes.  517 

It  may  be,  as  appellee  contends,  that  bnt  little  attention 
was  had  to  the  question  of  the  amount  or  value  of  plaintiff  'b 
services,  and  that  the  real  contention  was  as  to  the  statute  of 
limitations.  The  evidence  was  necessarily  short  as  to  the  pay- 
ment'of  the  two  items  of  50  cents  and  $1.  The  evidence  of 
plaintiff  as  to  the  value  of  his  services  was  short-  But  the 
question  of  value  was  an  issue  in  the  ease  which  plaintiff  was 
required  to  prove.  We  have  no  means  of  knowing  what  the 
argument  to  the  jury  was  or  what  was  relied  upon,  except  as 
shown  by  the  pleadings.  From  the  interrogatory  propounded 
to  Dr.  Whitley,  and  the  claim  of  defendants  that  the  charges 
were  to  be  limited  to  $100,  we  infer  that  there  may  have  been 
some  contention  as  to  the  amoiint  or  value  of  the  services.  If 
the  question  had  been  left  to  the  jury,  and  it  had  found  for 
plaintiff  in  the  amount  claimed,  we  would  not,  of  course,  say 
that  the  verdict  is  not  supported  by  the  evidence. 

The  case  of  Fowle  v.  Parsons,  160  Iowa,  454,  was  decided 
about  a  month  after  the  trial  of  the  present  case,  hut  the  mle 
had  been  announced  before.  Prior  eases  are  referred  to  in  the 
FowU  case.  It  may  work  a  hardship  in  some  instances,  but 
the  rule  is  correct.  If  it  were  not  so,  a  witness  could  testlEy 
that  his  services  were  worth  $25,  $50,  or  $500  for  each  visit, 
and  the  other  party  would  be  bound  thereby,  even  if  not 
disputed. 

One  or  two  other  points  are  suggested,  bnt  they  have  no 
merit.  For  the  error  pointed  out,  the  judgment  must  be,  and 
it   is,    reversed,   and  the   cause  remanded. — Reversed   and 


Ladd,  C.  J.,  and  Evans  and  Weaver,  JJ.,  concur. 


loEAii  Cream  Separator  REPAm  Works,  Appellant,  v.  Citt 
OF  Des  Moines,  Appellee. 

New  trial:    inadequaot  or  damagis.    Although  a  verdict  for  damagca 
maj  not  be  as  Urge  as  the  evidence  would  warrant,  or  an  large  as 
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the  appellate  court  would  award  were  it  the  triers  of  the  facta,  still 
if  held  not  so  inadequate  hj  the  trial  court  as  to  juatif]'  a  new  trial 
the  appellate  court  will  not  order  another  trial  for  that  reuon. 
Thus  where  plaintiff  sued  for  damages  to  hs  leasehold  intereets  in 
real  propert?  because  of  a  change  in  the  street  grade,  and  plaintiff  'a 
evidence  was  of  large  damage  while  that  of  defendant  was  that  no 
damage  ensued  but  rather  that  the  change  was  a  benelit,  the  jury 
was  at  libertj  t«  say  which  of  the  witneeses  were  correct,  and  upon 
such  a  record  a  new  trial  will  not  be  ordered  because  of  a  Anding 
of  slight  damage,  in  the  absence  of  anything  indicating  prejudice 
and  passion. 

Appeal  from  Polk  District  Court. — Hon.  Charles  S.  Bbad- 
BHAw,  Judge. 

Saturday,  November  28,  1914. 

This  action  was  brought  by  plaintiff  to  recover  damages 
resulting  from  the  change  of  the  established  grade  in  front  of 
plaintiff's  premises  on  East  Locust  street,  in  the  defendant 
city.  There  was  a  trial  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  plaintiff  for  $150.    Plaintiff  appeals. — Affirmed. 

Brown  &  MissUdine,  for  appellant. 

H.  W.  Byers,  R.  0.  Brennan,  and  EskU  C.  Carlson,  for 
uppellee. 

Preston,  J. — It  is  contended  by  appellant  that  the  dam- 
ages awarded  by  the  jury  are  inadequate ;  that  under  the  evi- 
dence the  damages  sustained  were  shown  to  be  an  amount 
greatly  in  excess  of  the  amount  allowed ;  and  that,  for  that  rea- 
son, a  new  trial  should  be  had.  This  is  the  sole  question  in  the 
case.  The  matter  was  presented  to  the  trial  court  by  a  motion 
for  new  trial  and  overruled.  We  have,  then,  the  judgment  of 
the  jurors  upon  a  matter  peculiarly  within  their  discretion ; 
also  the  opinion  of  the  trial  court  that  the  amount  fixed  by  the 
jury  was  not,  under  the  evidence,  so  inadequate  as  to  justify 
a  new  trial.  This  being  so,  the  question  now  is  whether,  con- 
ceding that,  in  our  opinion,  the  verdict  ^ould  have  been  for  a 
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latter  aain,  we  afaould  interfere.  We  may  say  that  we  would 
be  better  aatisfied  had  the  Terdict  been  for  a  larger  amount. 
But  we  did  not  aee  and  hear  the  witnesses.  It  would  not  do  to 
say  that  the  appellate  court  will  set  aside  every  verdict  which 
does  not  coincide  with  oar  notion  as  to  what  the  amount  should 
be.  To  do  so  would  be  to  asBimie  that  we  are  the  triers  of  fact, 
and  that  the  discretion  in  fixing  the  amount  beltmgB  to  the 
court,  rather  than  the  jury.  The  same  rule  applies  as  where 
the  verdict  is  excesave.  If  it  is  clearly  excessive,  under  the 
evidence,  the  court  may  require  a  remittitur,  or  grant  a  new 
trial 

The  damages  aong^t  to  be  recovered  are  to  plaintiff's 
leasehold  interest  in  real  estate.  The  testimony  as  to  damages 
consisted  of  opinions  of  witnesses  npon  the  questions  of  values, 
and  in  which  there  was  a  conflict.  The  witnesses  for  plaintiff 
fixed  the  damages  at  a  lai^r  amount  than  that  allowed  by  the 
jury,  while  witnesses  for  defendant  testified  that  there  was  no 
damage,  but  that,  on  the  contrary,  the  raising  of  the  grade  and 
replacing  the  old  pavement  with  new  was  a  benefit  to  plaintiff. 

Plaintiff  alleged  that  after  it  entered  into  the  lease  the 
defendant  city  passed  an  ordinance  raising  the  grade  of  the 
street  in  tnmt  of  its  premises ;  that  because  thereof  the  light 
was  partially  cat  off  from  plaintiff's  property;  that  water 
flows  from  the  street  into  the  premises,  and  dust  and  dirt  blow 
into  the  building;  that  it  is  necessary  to  go  down  several  steps 
to  get  from  the  street  to  the  floor  of  plaintiff's  premises ;  that 
plaintiff  rented  the  premises  with  the  intention  of  running  an 
automobile  repair  shop,  but  was  unable  to  use  them  for  that 
purpose;  that  plaintiff  spent  a  large  sum  of  money  to  raise 
the  floor  of  the  building  and  constructing  steps — and  asked 
for  $5,000  damages.  The  defendant  admitted  that  it  caused 
a  change  to  be  made  in  the  grade  of  the  street,  but  denies  that 
any  damage  resulted  to  the  plaintiff,  and  alleges  that  the 
change  resulted  in  benefit  to  said  property  far  in  excess  of  any 
damages  thereto. 


▼e  item  it  naagaemmtr  t»  tcnev  tw  cndoHe.  It  ■ 
t«o»^  b>  way  tiurt  plaicdJ' s  ■iimMH>  v  aiB»  if  tkos, 
placed  tbe  dmma^a  at  $&  pa  nook  for  the  vaofmi  term 
<A  the  ksK,  whin  would  nuke  kboot  <I.6*».  On  the  otker 
hand,  witoetHs  for  dffendani  teati5«d  tut  tte  Tslas  <tf  tfac 
kaftbotd  intncxt  wMth««me  after  tee  change  of  grade  as  it 
waa  before.  Other  vitncaca  totiSed  to  aramstaaicea  tending 
to  duMT  the  imini^  trf  the  gnde  and  rtpUeing  tiie  wiWD-flvt 
pavcBMiit  with  new,  on  the  xhttrj,  w«  take  it^  that  the  in- 
ereaaed  traffic  over  the  atreet  hj  reaaon  of  the  improfi^MOt 
would  be  Ukelj  to  increaae  the  patron^e  iit  plaiaiiff'a  cstab- 
liahmeot  One  witnea  mjt  that  traffic  baa  trebled  since  the 
change  of  grades  Other  witneana  testify  that  the  traffic  bad 
iocreaaed  tliree  or  four  timea  on  aeeonnt  of  the  change.  An- 
other mj*  tliat  he  aboold  think  the  tra£5e  was  many  times 
greater  aince  the  grade  waa  changed.  It  waa  f<^  the  jot;  to 
taj  which  of  the  witneaaea  it  would  believe.  It  is  tme  that  do 
particular  witoeaa  testified  that  the  damage  which  would  be 
aoffered  by  the  plaintiff  would  amount  to  (150,  and  yet  the 
testimony  of  the  Tsriocs  witnesses  was  baaed  upon  particular 
altered  conditions.  The  jury  could  properly  use  its  own  judg- 
ment in  connection  with  the  evidence.  Boyt  v.  RoSwm/,  117 
Iowa,  296,  301 ;  Converse  v.  Morse,  149  Iowa,  454,  456. 

Prom  what  we  have  said,  it  is  dear  that  the  jury  waa 
within  the  evidence  in  fixing  the  amoont  of  the  verdict,  and 
there  ia  nothing  in  the  case  to  indicate  passion  or  prejudice 
of  the  jury.  It  must  necessarOy  depend  upon  ihe  circum- 
stances of  each  case  whether  the  verdict  is  inadequate. 

Thus,  in  PkUlipt  v.  London,  etc.,  R,  Co.,  5  Q.  B.  Div.  78 
(29  Moak,  177),  a  verdict  for  £7,000  for  injuries  soHtained  by 
the  plaintiff  through  the  negligence  of  the  defendant  was  set 
aside  as  inadequate,  on  the  ground  that  the  jury  must  have 
omitted  to  take  into  consideration  some  of  the  elements  of 
damage.  The  plaintiff,  who  was  a  physician  io  the  prime  of 
life,  having  a  practice  worth  £6,000  or  £7,000  per  annum,  was 
reduced  by  the  injury  to  a  condition  of  "powerless  helpless- 
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neaa,  with  every  enjo;inent  of  life  destroyed,  and  with  the 
prospect  of  a  speedy  death." 

In  the  ease  of  The  WUiiam  Branfoot,  52  Fed.  390  (3  G.  C. 
A.  155),  $2,300  waa  held  not  inadequate  for  the  loss  of  a  per- 
son 's  legs ;  while  in  Hobson  v.  New  Mexico,  etc.,  E.  Co.,  2  Ariz. 
171  (11  Pac.  545),  $15,000  was  held  not  excesaiTe  for  the  loss 
of  legs. 

In  Whitney  v.  City  of  Milwaukee,  65  Wis.  409  (27  N.  "W. 
39),  plaintiif  was  quite  seriously  injured  by  a  fall  on  a  side- 
walk.   The  verdict  was  for  $24.27.    The  court  said : 

The  verdict  of  the  jury  was  for  the  plaintiff,  and  they 
assessed  his  damages,  all  told,  consisting  of  the  cost  of  medical 
attendance  and  other  expenses  of  core,  lost  time,  and  pain 
and  suffering,  at  precisely  $24.27.  .  .  .  The  costs  taxed, 
as  appears  by  bill  among  the  papers,  are  $30.47,  so  that  the 
result  of  the  trial  was  that  the  plaintiS  was  just  $6.20,  besides 
his  attorney's  fees,  worse  off  than  he  was  before  it  took  place. 
This  verdict  on  its  face  is  perverse.  If  the  jury  were  war- 
ranted in  finding  for  the  plaintiff  on  the  evidence,  and  we 
think  they  were,  then  he  was  entitled  to  recover  a  very  much 
larger  sum  in  damages.  It  is  quite  obvious  that -this  verdict, 
so  partieolar  and  precise  even  to  a  cent,  was  either  the  result 
of  an  unlawful  and  unseemly  compromise  or  of  prejudice. 
Such  a  verdict  is  trifling  with  a  case  in  court,  etc. 

In  that  case  costs  were  taxed  to  plaiotlff  because  the 
statute  so  provides,  if  the  recovery  in  sneh  a  case  is  less' 
than  $50. 

In  Migliacdo  v.  Smith  Fuel  Co.,  151  Iowa,  705,  708,  the 
verdict  was  for  $49.50  for  the  death  of  a  person  thirty-siz 
years  of  age.    The  court  said : 

No  argument  is  necessary  to  prove  its  perverse  character. 
It  is  hardly  conceivable  that  a  jury  having  a  proper  con- 
ception of  its  duty  and  uninfluenced  by  considerations  other 
than  a  desire  of  rightly  discharging  it  could  have  reached 
such  a  conclusion.  There  was  no  abuse  of  discretion  by  the 
trial  court  in  granting  a  new  trial  on  this  ground. 


522  Ideal  Sepabat<»  Wobks  t.  Dk  Moines.  [167  Iowa 

These  eatea  are  referred  to  to  illoBtrate  the  ebaraetet  of 
cases  jostifying  interference  by  the  conrt. 

In  HaU  V.  BaHtoay,  145  Iowa,  291,  plaintiff  appealed  from 
a  jadgment  of  $3,000,  on  the  gronnd  that  it  was  inadeqnate. 
The  court  said  that : 

The  mere  fact  that  the  amoont  assessed  is  more  or  less 
than  the  court  would  have  been  disposed  to  allow  were  the 
case  Rnbmitted  without  a  jury  is  not  eootrolling,  and  will  not 
jtatity  the  setting  aside  of  the  verdict.  To  call  for  such 
action  the  amount  allowed  must  be  so  great  and  excessive,  or 
so  small  and  inadequate,  that  the  just  and  intelligent  mind  is 
forced  to  the  conclosiini  that  the  jury  has  failed  to  compre- 
hend the  case  as  submitted  or  has  been  influenced  to  its  verdict 
by  passion  or  prejudice.  ...  It  cannot  be  said  that  the 
sum  actually  awarded  is  bo  out  of  proportion  to  the  injury 
suffered  as  to  shock  the  conscience  and  point  inevitably  to  the 
conclusion  that  the  jury  were  misled  by  ignorance,  paasioD, 
or  prejudice.  This  is  especially  tme  in  view  of  the  fact  that 
the  learned  trial  conrt  which  saw  the  plaintiff  and  the  wit- 
nesses produced  on  the  trial  and  heard  their  testimony  refused 
to  set  ssjde  the  verdict  Had  it  sustained  the  motion  and 
ordered  a  new  trial  because  of  tbe  inadequacy  of  the  verdict, 
the  case  would  wear  a  different  aspect. 

See,  also,  BubbeU  v.  Dea  Moines,  166  Iowa,  581 ;  8  Am.  & 
Eng.  Enc.  of  Law  (2  Ed.)  630. 

Some  of  these  cases  are  for  personal  injuries,  but  they 
involve  a  question  of  discretion  of  the  jury  in  flxii^  the  assesS' 
ment.  Had  the  jury  awarded  a  larger  amount,  and  within  the 
evidence,  or  if  the  trial  court  had  granted  a  new  trial  on  the 
ground  that  the  verdict  was  inadequate,  we  would  not,  under 
well-established  rules,  interfere. 

We  are  of  opinion  that  we  should  not  interfere  in  this 
case.    The  judgment  is  therefore — Affirmed. 

Ladd,  C.  J.,  and  Etanb  and  Weaver,  JJ.,  concur. 
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F.  H.  Mallt,  Appellant,  t.  C.  A.  Robebts,  Laoba  B.  Ham- 
mond and  C.  J.  Mtbbs,  Appellees. 


VACATION  or  DtrAttvr:     DisotsnoN:     sditicikhct  or  di- 

1  rxNSE.  The  setting  aaide  of  a  default  upon  an  application  promptly 
made  at  the  same  term  is  peculiarly  a  matter  within  the  diMretion 
of  the  trial  court;  and  the  order  of  the  trial  court  in  bo  doing  will 
not  be  diatnrbed  on  appeal,  except  upon  a  clear  ebowing  of  an  abuBe 
of  luch  discretion.  ThiiB  where  a  luretj  moved  to  open  the  default, 
alleging  that  the  maker  of  the  not«  had  answered,  pleading  want  ot 
consideration,  connterelaima  and  that  plaintiff  waa  not  a  bolder  of 
the  note  in  due  coarse  but  in  secret  tniat  for  the  payee  to  defeat 
defensea  by  the  maker,  the  court  was  justified  in  setting  aside  the 
default  Against  the  surety. 

Bama.    Where  it  appeared  that  defendant  and  counsel  intended  in  good 

2  faith  to  defend  the  action,  but  owing  to  the  pendency  of  several 
suits,  involving  the  relations  of  defendant  with  a  co-defendant  the 
filing  of  an  Answer  before  noon  of  the  second  day  of  the  term  was 
by  confusion  and  mistake  overlooked,  but  a  motion  to  vacate  the 
default  waa  promptly  filed  thereafter,  there  was  no  abuse  of  the 
court 's  diAcretion  in  setting  the  default  aside. 

Appeal  from  Polk  District  Court.— Hon.  Wm.  S.  Atbw, 
Judge. 

Satubdat,  November  28,  1914. 

Action  on  promissory  note.  The  trial  court  having  set 
aside  a  defanlt  which  had  been  entered  against  the  defendant 
Laura  B,  Hammond,  the  plaintiff  appeals. — Affirmed. 

W.  L.  Smith,  for  appellant. 

/.  L.  Warren,  J.  A.  Dyer  and  A.  A.  McOarry,  for  sppel- 


Weaveb,  J. — The  action  is  at  law  to  recover  npon  a  prom- 
issory note  signed  by  C.  A.  Roberts  and  Laura  6.  Roberts  (now 
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Hammond)  and  indorsed  by  C.  J.  Myers.  The  defendant 
Laura  B.  Hammond  was  personally  served  with  notice,  but,  no 
appearance  having  been  entered  for  her,  she  was  defaulted  on 
the  second  day  of  the  term.  Two  days  thereafter,  and  within 
the  term,  she  appeared  by  counsel  and  moved  to  set  aside  the 
default  and  tendered  an  answer.  This  motion  was  sustained 
over  the  plaintiff  'b  objection,  and  he  appeals. 

The  setting  aside  of  a  default  is  peculiarly  within  the  dis- 
cretion of  the  trial  court,  and  this  is  especially  true  where  the 
application  is  promptly  made  to  the  term  within  which  the 
default  was  suffered,  and  the  court  has  reason- 
^'  vaJatkSr  of  de-    able   ground  to   believe   that  the  party   de- 

tioQ :  luiBcieDCT  faulted  Sincerely  intends  and  desires  to  tender 
of  detenae.  .  ■         j.      .1.  ■,        1.  .,         ■    ■       . 

an  issue  going  to  the  ments  of  the  claim  in 

suit.  The  exercise  of  this  discretion  will  not  be  interfered 
with  or  controlled  on  appeal,  except  in  a  clear  case  of  abuse 
thereof  by  the  trial  court.  While  the  law  is  not  intended  to 
encourage  strife  or  litigation,  the  courts  are  not  disposed  to 
deny  a  party  the  right  to  be  heard  upon  his  cause  of  action  or 
defense,  where  he  has  not  forfeited  or  lost  the  same  by  his  own 
clearly  established  wrongful  act  or  inexcusable  negligence. 
For  this  reason  a  clearer  ease  of  abuse  of  discretion  is  required 
to  reverse  an  order  setting  aside  a  default  than  where  such 
order  is  refused.  Barto  v.  Electric  Co.,  119  Iowa,  179 ;  West- 
phal  V.  Clark,  46  Iowa,  263;  Deemer's  Pleading  &  Practice, 
section  770;  BUiin  v.  Shaffner,  37  111.  App.  394;  Davenport  v. 
Ferris,  6  Johns.  (N.  Y.)  131;  Will  v.  Water  Co.,  100  Cal.  344 
(34  Pac.  830) ;  Gottsberger  v.  Earned,  2  E.  D.  Smith  (N.  Y.) 
128 ;  Oriel  v.  Vernon,  65  N.  C.  76 ;  Ordway  v.  Suchard,  31  Iowa, 
481;  Howe  V.  Mi^ung  Co.,  29  Cal.  72;  Dodge  v.  Ridemur,  62 
Cal.  276 ;  Alvord  v.  Gere,  10  Ind.  385. 

It  is  argued  by  the  appellant  that  in  the  case  at  bar  there 
is  no  showing  of  meritorious  defense,  but  we  think  the  objec- 
tion is  not  supported  by  the  record.  No  default  was  taken 
against  appellee's  codefendant,  C.  A.  Roberts,  who  appears  and 
contests  plaintiff's  right  to  recover  anything  on  the  note  in 
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suit.  In  support  of  her  motion  to  set  aside  the  default  against 
herself,  appellee  avers  that  she  signed  the  note  as  surety  only 
for  C.  A.  Robe)*t8,  and  that  he  has  and  is  pleading  a  good 
defense  to  the  not« ;  that  the  same  was  made  without  consider- 
ation ;  and  that  said  principal  defendant  has  and  asserts  cer- 
tain just  counterclaims  against  the  plaintiff's  demand.  She 
also  denies  that  the  plaintiff  is  an  innocent  holder  of  the  note, 
but  alleges  that  he  holds  and  sues  upon  said  note  in  secret 
trust  for  the  benefit  of  Myers,  the  payee,  in  order  to  avoid  de- 
fense by  the  principal  maker.  These  matters,  if  established 
by  the  evidence,  constitute  a  good  reason  why  plaintiflf  should 
not  enforce  the  note  against  the  appellee  beyond  the  amount 
which  he  shall  show  himself  entitled  to  recover,  if  anything, 
from  C.  A.  Roberts. 

The  further  point  is  made  that  the  appellee's  negligence 

in  failing  to  appear  before  default  entered  was  so  gross  and 

inexcusable  that  the  court  could  not  sustain  the  motion  to  set 

aside  without  abuse  of  discretion,    Vfe  cannot 

""■  so  hold.    It  is  sufficient  to  say  it  is  clearly 

shown  that  both  appellee  and  her  counsel  intended  in  good 
faith  to  defend  the  action,  and  that  failure  to  appear  arose 
from  confusion  growing  out  of  the  fact  that  several  different 
actions  had  been  bronght  and  were  pending,  all  involving 
appellee's  relations,  business  and  otherwise,  with  the  defend- 
ant C.  A.  Roberts,  by  reason  of  which  counsel  by  mistake  and 
oversight,  not  involving  grave  negligence  in  his  part,  over- 
looked the  omission  to  file  answer  before  noon  of  the  second 
day  of  the  t«rm,  and  that  promptly  thereafter  he  did  appear 
and  secured  the  order  complained  of  setting  aside  the  default. 
Under  such  circumstances,  we  cannot  hold  that  the  court 
abused  its  discretion  in  granting  the  relief  and  allowing  the 
appellee  an  opportunity  to  defend.  The  case  comes  fairly 
within  the  mie  applied  by  us  in  the  Barto  ease,  gupra.  Several 
of  the  precedents  above  cited  from  other  jurisdictions  are  also 
quite  in  point.  See,  also,  Fanesi  v.  BosweU,  12  Heisk.  (Tenn.) 
323;  Seymour  v.  Etner,  i  E.  D.  Smith  (N.  T.)  199;  Freeman 
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V.  Brown,  55  Cal.  465 ;  Howe  v.  Mining  Co.,  29  Cal.  72 ;  Etston 
V.  BckHiing,  30  N.  T.  Super.  Ct.  74. 

The  record  disclofles  no  abnae  of  discretioo  by  the  trial 
court,  and  tbe  order  setting  aside  the  default  of  the  defendant 
and  permitting  her  to  anawer  is — Affirmed. 

Laod,  C.  J.,  and  Evans  and  Pbeston,  J  J.,  concur. 


Statb  Bank  of  Williahs,  Appellee,  v.  Jacob  H.  Qi8h  and 
B.  H.  Gish,  Guardian,  Appellanta. 

Orlslnal  nottce:    sbtics  upon  inbamc  rasoN:     acceftanck  or  sbkt- 

1  IGK  BT  ACTING  SUT^NTKNDEMT.  The  acceptance  of  Bervie«  of  notice 
of  ft  suit  for  s  patient  confined  in  the  hospital  for  the  iiiTflim  by 
ono  purporting  to  be  the  acting  euparintendent  is  not  void,  in  the 
ftboenM  of  snj  evidence  u  to  how  long  he  had  been  acting,  whether 
he  wM  a  depntjf  or  otherwise  explaining  hia  authority;  aa  tbe  court 
will  aaBiune  that  an  acting  anperintendent  waa  in  charge  of  the 
htwpital  and  acted  with  autbori^  in  accepting  service  of  tiie 
notice. 

8uu:     wAiv^  or  ibbeoulabitt.     Ad  irregularity   In  the  aerviM  of 

2  notice  apoQ  an  inaane  peraon  is  waived  bj  the  voltintar;  appear- 
ance to  the  action  of  the  r^nlar  guardian,  the  filing  of  answer  and 
making  defense  for  the  incompetent. 

Inmil^:  pbesokftion  :  iHSTBUcnoMa.  When  a  patient  has  been 
8  discharged  from  a  hospital  for  the  insane  as  cured,  it  will  be 
presomed  that  bis  sanity  exista  until  the  contrary  is  made  to  appear. 
Thus  where  there  wae  evidence  both  for  and  against  tbe  sanity  of 
a  patint  at  a  time  subsequent  to  his  discharge,  an  instnictioa 
that  where  a  condition  has  been  eetablisbed  a  presumption  obtains 
that  it  has  existed  and  will  continue  to  exist  for  some  time,  in 
tbe  abMDce  of  evideoce  to  tbe  contrary,  when  followed  by  an 
application  of  tbe  principle  to  the  faeta,  was  correct  and  sufficiently 
favorable  to  tlie  defendants,  who  were  alleging  tbe  Insanity  of  the 
maker  of  the  note  in  suit. 

Ktm-expot  nldnice.     A  non-expert  witness  cannot  giTs  his  opinion 
4    as  to  the  sanity  of  a  person  without  first  detailing  the  facta  upon 
which  his  opinion  ia  based. 
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Bvldoau  of  niiu:    oourvrxsut  or  wrrNna.    A  farmer  who  owned 
S    horaea  &iid  raised  the  one  in  questioo  was  eompetent  to  testify 
as  to  its  valusL 


of  tMotatf'B  feei.    Attomep's  fees  are  not  t«zable  in  a  suit 
6    upon  a  note  nnlees  the  statutory  attorney's  affidavit  is  filed  with 
and  at  the  time  of  filing  the  petition. 

Appeal  from  Hamilton  District  Court. — Hon.  R,  M.  Wright, 
Judge. 

Satdbdat,  Novembeb  28,  1914. 

Action  on  a  promiasory  note.  Trial  to  a  jury.  Verdict 
and  judgment  against  defendants,  and  they  appeal. — Modified 
and  Affirmed. 

D.  C.  Chase,  for  apjwllants. 

A.  N.  Boeye  and  0.  J.  Henderson,  for  appellee. 

PifflsroN,  J. — I.  Poorteen  errors  are  aaa^ed,  but  they 
are  not  all  argued.  The  maker  of  the  note,  Jacob  H.  Qish,  wag 
adjudged  insane  and  committed  to  the  hoepital  at  Cherokee 
January  7, 1909.  He  was  paroled  to  the  custody  of  his  brother 
September  13,  1909,  and  dischai^^  January  20,  1910.  The 
abstract  recites  that  he  was  discharged  under  section  2288  of 
the  Code.  The  certificate  of  discharge  is  not  in  the  record. 
But,  being  discharged  onder  this  section  of  the  statute,  we 
take  it  that  he  was  dischai^d  as  cured  on  that  date.  About  a 
month  after  that,  or  on  February  22, 1910,  he  attended  a  sale 
and  purchased  some  live  stock,  for  which  he  gave  bis  note,  and 
this  note  is  the  one  sued  upon.  He  was  sent  back  to  the  asylum 
in  April,  1911,  and  ^ain  paroled,  but  on  April  8,  1912,  at 
the  time  the  notice  of  this  suit  was  served,  he  was  confined  in 
the  hospital. 

The  serriee  of  notice  was  as  follows : 

State  of  Iowa,  Cherokee  County — as. : 

I,  T.  L.  Long,  acting  superintendent  of  the  Cherokee 
State  Hospital,  located  at  ChenAee,  Iowa,  do  hereby  accept 
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and  acknowledge  due  and  le^^l  service  of  the  annexed  notice 
at  the  Cherokee  State  Hospital  on  this  the  8th  day  of  April, 
1912,  for  and  on  behalf  of  Jacob  H.  Olsb,  who  is  a  patient 
in  said  hospital  on  commitment  by  the  commissioners  of 
insanity  of  Hamilton  county,  Iowa,  and  this  acceptance  of 
service  is  now  made  by  me  for  and  on  behalf  of  said  patient, 
for  the  reason  that  personal  service  of  said  notice  upc»i  the 
said  Jacob  H.  Qisb  would,  in  my  opinion,  injuriously  affect 
such  patient,  and  that  personal  service  should  not  be  made 
upon  him. 

T.  L.  Long, 
Acting  Superintendent  Cherokee  State  Hospital 

B.  H.  Qish,  who  was  the  duly  appointed  and  regular 
guardian  of  Jacob,  appeared  and  filed  an  answer  for  his  ward, 
alibiing  that,  at  the  time  of  the  execution  of  the  note,  Jacob 
was  of  unsound  mind  and  incapable  of  doing  business.  After- 
wards the  guardian  filed  a  moticm  to  dismiss  the  action  on  the 
ground  that  no  service  of  notice  had  been  made  on  Jacob,  or, 
if  the  cotirt  was  of  opinion  that  the  case  should  not  be  dis- 
missed, the  guardian  asked  that  the  cause  be  continued  until 
service  could  be  had.    The  motion  was  overruled. 

It  is  now  insisted  that  the  court  had  no  jurisdiction  to  try 
the  ease  because  service  of  notice  was  had  by  the  acting  super- 
intendent of  the  hospital.  The  statute  (section  3525)  provides 
1    owoiNiL  *'"'*  *''®  superintendent  may  accept  service. 

SSJS'^'nB^r''*  No  complaint  is  made  as  to  the  form  of  the 
^^m  of"  acceptance,  and  the  only  objection  is  that  it  is 
^"'MpJ'Sn'*  made  by  the  acting  superintendent.  No  cases 
are  cited  by  counsel  for  either  side,  and  there 
seems  to  be  a  dearth  of  authorities  upon  the  question. 

The  phrase  "acting  officer"  is  used  to  designate,  not  an 
appointed  incumbent,  but  merely  a  locum  tenens,  who  is  per- 
forming the  duties  of  an  office  to  which  he  himself  does  not 
claim  title.  1  Am.  &  Eng.  Enc.  of  Law,  577  (2d  Ed.) ;  1  Cyc. 
632.  Both  these  authorities  cite  the  same  case  {Fraser  v.  V.  8., 
16Ct.  CI.  514). 

There  is  no  evidence  in  the  record  as  to  how  long  this 
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acting  saperintendent  has  been  so  acting,  whether  he  was  a 
deputy  acting  in  the  place  of  the  Bnperiotendent,  whether 
the  superintendent  had  resigned,  or  whether  he  was  dead  or 
away  on  a  vacation.    All  we  have  is  the  bare  return. 

Section  4902  of  the  statutes  makes  it  a  criminal  offense 
for  any  person  to  take  upon  himself  to  exercise  or  officiate  in 
any  office  or  place  of  authority  in  this  state  without  being 
legally  authorized.  Section  4648  of  the  Code  provides  that 
the  proceedings  of  all  oflScers  and  courts  of  limited  and  in- 
ferior jurisdiction  within  the  state  shall  be  presumed  regular, 
except  in  regard  to  matters  required  to  be  entered  of  record, 
and  except  where  otherwise  expressly  declared.  We  ought 
not  to  presume  that  Mr.  Long  would  commit  a  crime  by  asstim- 
ing  to  act  as  superintendent.  He  appears  to  have  been  in 
charge  of  the  institution.  In  the  absence  of  evidence,  we 
think  we  ought  to  assume  that  he  was  so  in  charge  and  acting 
with  authority ;  that  he  was  in  fact,  for  the  time  being,  the 
eupcrin  ten  dent. 

However  this  may  be,  the  service  would  not  be  void,  but 
at  most  only  irregular.  And  we  think  the  defect  in  the  serv- 
ice, if  any,  was  cured  by  the  appearance  of  the  regular  guard- 
2  BiHB  ■  waiTcr  ^^^  **^  ^^^  insane  person,  who  employed  attor- 
o[  irteiniarity.  ^gyg^  gjg^  g^  answer,  and  litigated  the  ques- 
tions at  issue.  It  is  true  that  it  has  been  held  by  this  court 
that  there  is  no  authority  or  jurisdiction  to  appoint  a  guard- 
ian ad  litem  until  a  proper  notice  has  been  served,  and  there 
is  some  conflict  in  the  authorities  as  to  whether  the  appear- 
ance by  a  duly  appointed  guardian  does  waive  a  notice  or 
defective  notice,  but  we  think  the  weight  of  authority  is  that 
where  there  is  such  appearance  by  the  regular  guardian,  and 
a  defense  is  made,  the  defect  in  the  service  of  notice  is  waived. 
22  Cyc.  1235,  1236,  and  cases;  Eromer  v.  Friday,  10  Wash. 
621  (39  Pac.  229,  32  L.  R.  A.  671,  and  note) ;  9  Ene.  of 
Pleading  &  Practice,  938. 

Section  3200  of  the  statute  provides  that  guardians  of 
the  proi>erty  of  minors  must  prosecute  and  defend  for  their 
Vou  1671a.— 34 
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wards  aod  manage  their  affairs  under  proper  orders  of  the 
court  or  judge;  and  section  3223  makes  that  section  applicable 
to  lunaGcs  and  others  provided  for  in  section  3219.  This  ia 
the  only  debatable  qaestion  in  the  case  and  is  the  one  most 
arpied.  Under  the  circumstances,  we  are  of  (pinion  that  the 
court  had  jurisdiction. 

II.  Complaint  is  made  of  some  of  the  instructions,  and 
it  is  said  they  are  erroneous  and  conflicting.    We  think  there 
is  no  merit  in  the  contention.    The  court  instructed,  in  sub- 
stance, that  sanity  is  the  rule,  itmanity  the 

8.   InaiHtTi:  pre-  ,,,,,,  ,   .      , 

Mimptioii :  In-     exception,  and  placed  the  burden  upon  defend- 

ant  to  show  that,  at  the  time  of  the  execubon 
of  the  note,  he  was  incapable  of  making  a  valid  contract,  and 
in  other  instructions  defined  what  is  necessary  to  constitute 
capacity.  In  another  instruction  the  court  stated,  in  sub- 
stance, that,  when  a  given  state  or  condition  is  established  by 
proof,  the  presumption,  in  the  absence  of  evidence  to  the 
contrary,  ordinarily  is  that  such  state  or  condition  has  existed 
for '  B(HQe  time,  and  that  it  will  for  some  time  contiime  to 
exist,  then  applied  this  principle  to  the  evidence  in  this  case. 
There  is  no  conflict  in  these  instructions  as  applied  to  the 
evidence. 

As  stated  before,  the  note  was  given  February  22,  1910. 
On  January  20,  1910,  about  one  month  prior  to  the  execution 
of  the  note,  defendant  had  been  discharged,  under  Code,  sec- 
tion 2288.  This  section  provides  substantially  that,  when  a 
patient  is  discharged  as  cured,  the  superintendent  shall  fur- 
nish him  with  a  certificate  to  that  effect,  and  forward  a  copy 
to  tiie  clerk,  who  shall  record  the  same  in  the  insane  record, 
and  that  such  record  c^all  be  prima  facie  evidence  of  the 
recovery  of  such  person.  The  record  here  does  not  show  that 
such  certificate  was  issued  or  such  a  record  was  made,  but 
we  assume  that  the  ofBeers  did  their  duty  and  complied  with 
the  law. 

The  last  instruction  above  referred  to  ia  as  favorable  as 
defendant  could  ask.    Of  eouree  the  real  question  is :    What 
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was  the  mental  condition  of  Jacob  on  February  22,  1910,  at 
the  time  he  executed  the  note  1  Hia  mental  condition  before 
and  after,  if  not  too  remote,  was  proper  to  be  considered  as 
bearing  on  his  condition  at  that  date.  No  instractions  were 
asked  by  defendants  on  this  subject.  Witnesses  for  plaintiff 
described  the  appearance  and  conduct  of  Jacob,  his  manner 
of  conducting  busineas,  and  the  extent  of  it.  They  gave  their 
opinions  that  he  was  sane.  There  was  evidence  on  behalf  of 
defendants  to  the  contrary.  There  was  such  a  conflict  in  the 
evidence  at  this  point  that  it  was  for  the  determination  of 
the  jury. 

III.  The  following  question  was  asked  6.  H.  Qisb,  a  non- 
expert: 

Q.  From  what  you  know  personally,  what  would  you  say 
as  to  whether  your  brother  was  capable  of  transacting  business 
or  not  on  the  22d  day  of  February,  1910,  the  date  of  this 
notef 

Proper  objection  was  made  to  this  and  sustained.    No 

citation  of  authority  is  necessary  to  show  that  the  question 

4    Nob  DiprBT        ^^^  ^^^  require  the  witness  to  base  his  opin- 

■TiDiNCB.  ipQ  upon  facts  stated  by  him,  and  which  the 

jury  were  entitled  to  know. 

rv.  It  is  said  that  the  court  erred  in  allowing  the  witness 
Holderman  to  state  the  value  of  the  horse,  in  part  represented 
by  the  note  in  suit,  without  first  showing  that  he  bad  knowi- 
s    et[i>bnci  or      ^^^  **'  *^®  market  value.    This  horse  is  one 
t^w  of^^t^    "^  ***®  animals  purchased  by  defendant  at  the 
"**■  sale,  and  for  which  the  note  was  given.    Ap- 

pellants' contention  was  that  defendant  paid  too  much  for  the 
horse,  and  that  this  was  evidence  of  insanity.  But  Holder- 
man  testified  that  he  was  a  farmer,  and  that  he  had  raised  this 
horse  from  its  birth,  and  that  he  was  the  owner  of  fifteen 
horses  at  the  time  of  the  sale.  A  sufficient  foundation  was 
laid,  and  the  evidence  was  competent ;  the  weight  of  the  testi- 
mony being  for  the  jury. 
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From  the  record,  the  appellants'  exception  to  the  allow- 
ance of  attorney's  fees  must  be  sustained.  The  verdict  of  the 
jury  waa  for  $615.28,  and  an  attorney's  fee  of  $40.70  waa 
allowed  and  taxed.  No  complaint  is  made  as 
iTTOkNEi's  to  the  amount,  but  the  contention  is  that  the 
affidavit  for  attorney's  fee  was  not  filed  with 
and  at  the  time  the  petition  waa  filed,  as  required  by  section 
8870  of  the  Code.    WAkins  v.  TrouUwr,  66  Iowa,  557. 

It  is  said  by  appellee  that  the  affidavit  was  filed  with  the 
petition,  but  such  is  not  the  record.  The  abstract  recites  that 
the  petition  was  filed  on  the  9th  day  of  February,  but  the 
year  is  not  given.  We  assume  it  was  1912,  because  an  amend- 
ment to  the  petition  was  filed  November  22, 1912.  The  amend- 
ment'simply  recites  that  Jacob  H.  Gish  was  then  insane,  and 
that  B.  H.  Gish  was  his  guardian,  and  asking  that,  in  addi- 
tion to  having  a  judgment  against  Jacob,  plaintiff  have  an 
order  upon  the  guardian  to  pay  the  judgment  from  the  prop- 
erty, etc.  The  abstract  shows  that  the  affidavit  for  attorney's 
fee  was  filed  February  9,  1913,  or  one  year  after  the  filing 
of  the  petition,  and  some  three  months  after  the  filing  of  the 
amendment  to  the  petition.  This  was  not  in  compliance  with 
the  statute  and  the  holdings  of  the  court.  The  original  notice 
was  served  upon  defendant  April  8,  1912.  The  notice  itself 
is  not  set  out,  and  it  is  not  shown  what  term  the  notice  stated 
that  the  defendant  was  required  to  appear.  It  may  be  that 
the  date  given  in  the  abstract,  stating  that  the  affidavit  was 
filed  February  9, 1913,  is  a  misprint  or  a  mistake,  but  we  must 
go  by  the  record.  An  additional  abstract  waa  filed  by  appel- 
lee, but  no  correction  was  made  as  to  this. 

Other  matters  are  referred  to,  but  they  are  of  minor  im- 
portance. All  such  have  been  considered,  but  we  do  not  deem 
them  of  sufficient  importance  to  warrant  discuaaion. 

The  judgment  will  be  modified  by  striking  out  the  attor- 
ney's fee  allowed,  and  in  all  other  respects  the  jud^ent  is 
afiOrmed. — Modified  and  Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Weavsb,  JJ.,  eoncnr. 
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Chakles  Locsabd,  by  D.  T.  Blodqett,  Petitioner,  Appellant, 
V.  J.  C.  Sanders,  Warden,  Appellee. 

HkImu  coTpiu;  rKTiTioN:  UEumtBioi.  A  petition  in  habeas  corims 
based  on  the  ground  that  tha  pstitioner  did  not  plead  guil^  to 
person,  which  alleged  that  when  the  case  came  on  for  hearing 
the  defendant  appeared  in  open  court  in  person  and  hj  attorney, 
withdrew  his  plea  of  not  guilty  and  entered  a  plea  of  guilty  as 
charged  in  the  indictment,  aufBcieutiy  showed  that  he  made  his 
plea  of  guilty  himself,  and  was  demurrable. 

Appeal  from  Lee  District  Court. — Hon.  Henby  Bane,  Jr., 
Judge. 

Saturdat,  Novehbeb  28,  1914. 

The  trial  court  sustained  a  demurrer  to  plaintiff's  peti- 
tion for  a  writ  of  habeas  corpus,  and  plaintiff  was  remanded 
to  the  custody  of  defendant.     Plaintiff  appeals. — Affirmed. 

E.  W.  McManus  and  E.  C.  Weher  and  /.  Jlf.  C.  Hamilton, 
for  appellee. 

Preston,  J. — This  appeal  is  ruled  by  the  holding  in 
Lockard  v.  Clark,  Sheriff,  147  Iowa,  900.  What  is  there  said  is 
applicable  here.  The  facta  stated  in  the  petition  for  the  writ 
in  the  instant  case  are  Bubet&ntiaUy  the  same  as  recited  in  the 
opinion  in  that  case.  The  point  now  most  urged,  aa  we  un- 
derstand it,  is  that  the  record  of  cooviction  does  not  show 
that  defendant  in  the  original  ease,  petitioner  here,  did  not 
plead  guilty  in  person.  The  statute  (Code,  section  5334) 
provides  that  the  plea  of  guilty  can  only  be  made  in  open 
court  and  by  the  defendant  himself,  etc.  In  the  former  habeas 
corpus  opinion  (Lockard  v.  Clark,  supra)  it  was  said : 

The  record  entry  of  the  plea,  even  as  stated  by  his  counsel 
in  argument  here,  is  regular  in  form.  It  shows  nothing  what- 
ever indicating  any  defect  or  want  of  jurisdieticoi  of  the 
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district  court  to  enter  the  jadgment  of  conviction  and  to  iaane 
warrant  of  commitment.  If,  as  a  matter  of  fact,  the  applicant 
waa  deceived  of  tricked  into  a  plea  of  guilty,  or  if,  as  he  seems 
now  to  claim,  he  did  not  understand  that  such  a  plea  was 
entered,  he  was  certainly  undeceived  when  judgment  was 
entered  against  him,  and  it  was  open  to  him  to  raise  the 
question  then  and  there,  and,  if  the  record  did  not  truly  reflect 
the  facts,  he  could  have  applied  for  its  correction.  Certain 
it  is  that  such  correction  cannot  be  made  upon  habeas  corpus, 
nor  can  the  verity  of  the  record  be  there  impeached. 

The  exact  wording  of  the  record  was  not  set  out  in  that 
opinion.  The  petition  in  the  present  case  alleges,  in  so  far 
as  it  refers  to  the  plea : 

And  now  on  this  12th  day  of  the  term,  to  wit,  Pebruary 
11,  A.  D.  1913,  this  cause  comes  on  for  further  hearing  before 
the  court.  The  defendant,  Charles  Lockard,  appears  in  open 
court  in  person  and  by  his  attorneys,  and  withdraws  his  plea 
of  not  guilty,  and  pleads  that  he  is  guilty  of  the  crime  of  rape, 
as  charged  in  the  indictment. 

We  think  this  record,  as  now  stated  by  appellant,  does 
show  that  be  was  present  and  that  he  made  his  plea  of  guilty 
himself  personally.  Perhaps  we  ought  to  say  that,  if  appel- 
lant was  induced  to  plead  guilty  by  any  promise  that  his  sen- 
tence would  be  but  twelve  years,  this  would  be  a  proper  mat- 
ter to  be  considered,  at  the  proper  time,  by  the  proper  author- 
ities, on  the  question  of  his  parole  or  pardon. 

It  is  not  likely  that  appellant  will  serve  even  twdve 
years,  if  the  facta  are  as  claimed  by  him,  but  this  we  do  not, 
of  course,  determine,  because  it  is  not  a  matter  for  the  court. 
His  conduct,  or  that  of  his  petitioner  in  presenting  the  case 
to  this  court  in  the  manner  in  which  it  has  been  presented, 
and  with  such  frequency,  should  not  prejudice  his  case  with 
the  authorities  having  the  power  to  parole  or  pardon. 

The  trial  court  rightly  sustained  the  demurrer,  and 
the  judgment  is — Affirmed. 

All  the  Judges  concur. 


Nov.  1914]  In  be  Estate  of  Wsabin. 


In  Be  tbe  Estate  of  Habby  Wbarin,  Deeeaaed,  Mabt  Jones, 
Appellant 

Brldance:     transactions  with  a  dbcxcbnt.    A  widow  clainiiDg  to  be 

I     the  owner  of  eertificatea  of  deposit  endorsed  and  tnuuferred  to  lier 

by  her  deceued  husband,  wai  competent  to  testify  to  the  time  ehe 

first  iaw  them  in  the  poBBeaeion  of  her  husband,  and  that  shoitlj 

afterward  they  were  in  her  posseision  duly  endorsed. 

CHfti  Inta  yijoti     intent.    Whether  there  has  been  a  gift  in  a  given 
S     caae  ii  a  question  of  fact,  depending  largely  on  the  intent  of  the 
alleged  donor  in  delivering  the  propertr. 


ma:  iHDotaEUKNT  and  dbutkt  or  nkgotlabui 
DTKCT.  The  indorsement  and  delivery  of  bank  eertiflcatas  of 
deposit  raises  a  prasomptiou  of  intention  b>  transfer  the  title  to 
the  party  to  whom  they  were  delivered.  Thus  where  a  hnaband 
indorsed  certificates  and  delivered  the  same  to  his  wife  shortly 
preceding  his  death,  and  she  thereafter  remained  in  potsesijog  of 
the  same  until  she  presented  them  for  collection,  there  was  pre- 
sumptive evidence  of  a  transfer  of  the  title,  which  is  not  over- 


Appeal  from  MUls  District  Court. — Hon.  O.  D.  Wheeleb, 
Judge. 

Satuboat,  Noveubeb  28, 1914. 

Action  tried  by  agreement  as  in  equity  to  determine  the 
ownership  of  two  certificates  of  deposit.  The  widow  had  pos- 
sesBioD  of  the  certificates,  which  were  properly  indorsed  in 
blank  by  the  person  to  whom  they  were  payable.  The  trial 
eonrt  refused  to  order  the  widow  to  turn  the  certificates  over 
to  the  administrator,  holding  that  the  evidence  did  not  over- 
come the  presumption  arising  from  the  indorsement  and  the 
Petitioner,  Mary  Jones,  appeals. — Affirmed. 


Oenung  <&  Oenung,  for  appellant. 
TitUey,  MitekeU  dt  Pryor,  for  appellee. 
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Pbxston,  J, — ^Hai7  Jones,  one  of  the  bein  of  Han7 
Wearin,  deceased,  fw  heraelf  and  the  other  heirs,  filed  her 
application  for  order,  stating,  in  sobstance,  that  prior  to  the 
death  of  Harry  Weariu  he  was  possesfled  of  and  owced  two 
certificates  of  deposit;  that  the  widow,  Mamie  Wearin,  ob- 
tained possession  of  said  certificates  a  few  hours  before  '.hi 
death  of  deceased,  and  at  a  time  when  he  was  wholly  incompe- 
tent to  transact  business ;  and  that  the  purpose  and  intent  of 
the  widow  in  obtaining  said  certificates  was  to  deprive  the 
children  of  deceased,  his  heirs,  of  their  interest  therein,  and 
asked  that,  upon  examination,  the  widow  be  directed  by  sum- 
tnary  order  to  turn  the  certificates  over  to  the  administrator. 

The  widow  filed  objection  to  the  application,  stating,  aob- 
atantially,  that  she  was  the  owner  of  the  certificate ;  that  the 
numey  described  therein  was  her  property;  that  the  deposit 
was  made  in  the  name  of  Harry  Wearin  and  by  him  indorsed 
and  delivered  to  her;  that  the  deposit  was  made  by  Harry 
Wearin  of  funds  belonging  to  deceased,  and  the  defendant ; 
that  upon  the  receipt  of  said  certificates,  or  shortly  thereafter, 
deceased  indorsed  them  in  blank  and,  immediately  upon  the 
indorsement  thereof,  delivered  the  certificates  to  defendant, 
thereby  giving  and  transferring  to  her  all  his  right,  title,  and 
interest  Uierein;  that  at  his  death  he  had  no  right,  title,  or 
interest  therein ;  that  they  had  been  fully  delivered  by  him, 
with  the  purpose  and  intention  that  the  title  should  pass  to 
defendant.  This  paper  seems  to  have  been  treated  as  an 
answer  to  the  application,  and  the  widow  will  be  considered  as 
defendant. 

Thereafter  it  was  agreed  by  the  parties  that  the  matter, 
should  be  heard  by  the  court  and  treated  as  an  action  in 
equity,  and,  if  the  coort  should  find  that  the  property  was  not 
the  property  of  the  widow,  the  court  should  have  the  power 
and  right  to  order  her  to  turn  the  certificates  over  to  the 
administrator ;  and  it  was  further  agreed  that  the  applicants 
are  not  limited  to  the  examination  of  the  widow  alone,  but 
may  call  other  witnesses,  the  widow  having  the  same  privilege. 
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The  widow  produced  two  certificates  of  deposit.  One 
of  them  is  as  follows : 

$500.00.  Malvern,  la.,  April  18,  1912. 

ThiB  certifies  that  Harry  Wearin  has  deposited  with  First 
National  Bank  five  hundred  dollars,  payable  to  the  order  of 
self  six  0&  twelve  months  after  date,  wi^  interest  at  the  rate 
of  4  per  cent  per  annum  for  the  time  specified  only,  on  the 
return  of  this  certificate,  properly  indorsed.  Not  subject  to 
check, 

[Si^ed  by  the  Cashier.] 

The  other  certificate  is  in  the  same  form,  except  that  it 
is  dated  September  25,  1911,  and  is  for  $1,649.  The  certifi- 
cates were  indorsed,  "Harry  Wearin,    Mamie  Wearin." 

As  we  understand  the  record,  the  widow  indorsed  the 
certificatea  at  the  time  they  were  cashed  by  her  at  another 
bank  than  the  one  which  issued  them. 

The  trial  court  found,  among  other  things,  that  soon 
after  the  certificates  were  issued  they  were  indorsed  by  de- 
ceased and  delivered  to  his  wife,  and  that  ever  since  said 
indorsement  and  delivery  she  has  retained  possession  thereof; 
that  the  possession  of  said  certificates,  duly  indorsed,  is  prima 
facie  evidence  of  ownership;  and  that  such  presumption  has 
not  been  overcome  by  the  evidence  in  the  case. 

Harry  Wearin  died  May  16,  1912.  He  was  79  years  of 
age.  For  a  few  days  before  his  death  he  was  quite  feeble ; 
as  one  witness  puts  it,  they  had  to  turn  him  from  one  side  to 
the  other ;  that  he  could  not  move. 

The  evidence  is  very  brief.  The  substance  of  it  is  that 
the  certificate  were  presented  to  the  Silver  City  State  Bank 
May  15,  1912,  by  the  widow,  who  received  the  money  thereon. 
They  were  presented  to  the  First  National  Bank  of  Malvern 
May  17,  1912,  in  the  ordinary  course  of  business.  This  was 
the  day  after  the  decease  of  Harry  Wearin. 

The  cashier  of  the  Silver  City  Bank  testified  as  to  the 
genuineness  of  the  signature  of  deceased  on  the  back  of  these 
certificates,  and  stated  that  he  did  not  think  a  man  could 
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have  written  the  name  there  24  or  48  hoars  before  his  death 
and  make  his  Bignatures  as  smooth  as  they  appeared  on  the 
certificates. 

Witueaa  Maas  testified  that  aboat  two  daTS  before  the 
death  of  Wearin  he  bad  a  talk  with  Mrs.  Wearin  about  the 
certificates;  that  witness  was  sitting  near  Wearin 's  bed;  that 
Mrs.  Wearin  moved  np  ch]Be  beside  him  and  said  that  her 
husband  had  aboat  $2,100  in  the  bank,  and  she  did  not  know 
how  to  get  it  ont,  and  wanted  him  to  go  down  to  Silver  City 
for  her,  to  see  what  was  the  way  to  get  it.    He  says : 

They  was  not  signed.  Q.  What  did  yon  hear  Harry 
Wearin  say  to  his  wife  aboat  some  papers  in  a  drawer  t  A.  She 
said:  'All  right,  Uode  Harry.  Everj^tliing  is  all  right.  I 
can't  find  the  key.  The  key  is  lost.'  The  talk  aboat  the 
key  occurred  the  day  he  died.  Q.  Mr.  Maas,  at  the  time  yoa 
were  there,  on  the  day  before  Mr.  Wearin  died,  and  at  the 
time  she  said  the  certificates  were  not  indorsed,  tell  the  court 
what  she  said  about  her  being  Harry  Wearin 's  wife,  and  what 
she  wanted  dime  with  the  money.  A.  She  didn't  say  very 
much.  She  said — you  know,  she  thought  she  ought  to  have  it 
all.  She  was  Harry  Wearin 's  wife,  and  she  ought  to  be 
entitled  to  all  of  it,  and  she  wanted  it 

The  widow  testified  that  she  was  married  to  deceased 
about  nine  years ;  that  he  was  confined  to  his  bed  about  two 
weeks  before  he  died.  She  testified,  over  objection  as  to  the 
competency  of  the  witness,  that  she  saw  the  $1,649  certificate 
in  the  hands  of  deceased  September  26,  1911,  and  that  she 
next  saw  it  on  the  same  day  in  her- own  hands;  that  she  first 
saw  the  $500  certificate  on  April  19,  1912,  and  immediately 
thereafter  saw  it  in  her  hands ;  that  she  kept  the  two  certifi- 
cates after  they  were  in  her  hands  in  her  parse.  She  testi- 
fied that  she  was  acquainted  with  her  husband's  signature  and 
that  the  signatures  on  the  back  of  the  certificates  were  his. 
She  testifies  that  there  was  some  talk  about  a  key  when  Maas 
was  there,  and  that  she  said  the  key  was  misplaced,  and  she 
did  not  know  where  she  put  it;  that  this  was  a  key  to  the 
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burean  drawer ;  that  the  two  certificat«  of  deposit  were  not 
in  the  drawer,  but  were  in  her  pocket ;  that,  after  her  husband 
waa  siek  in  bed,  the  two  certificates  were  continaously  in  her 
purse  ontil  the7  were  taken  to  the  Silver  City  Bank.  She 
testifies  that  in  the  conversation  with  Maas  the  word 
"indorse"  was  not  mentioned. 

L  The  testimony  of  Mrs.  Wearin,  in  which  she  testified 

that  the  first  time  she  saw  these  certificates  was  a  day  or  so 

1    BnMNn  •  after  they  were  iaaned  and  saw  them  in  the 

^th^'dScJ      hands  of  her  husband,  and  shortly  thereafter 

'^^^  they  were  in  her  own  hands,  is  competent, 

nnder  the  ruling  in  Campbell  v.  CoUina,  133  Iowa,  152. 

II.  In  her  answer,  or  the  paper  filed  by  the  widow, 
denominated  objection  to  application,  she  claimed  that  the 
deposit  for  which  the  certificates  were  issued  was  made  by 
deceased  of  funds  belonging  to  deceased  and  the  defendant, 
but  there  is  no  evidence  of  this,  and  her  counsel  now  claim 
that  the  evidence  and  circumstances  are  sufBcient  to  show  a 
gift  inter  vivos. 

The  trial  judge  heard  the  witnesses,  and  while,  in  an 
equitable  action,  his  findings  are  not  conclusive  upon  appeal, 
yet,  because  of  his  better  opportunity  to  judge  the  matter, 
OttTB  mm  ^'^  ought  to  and  do  give  weight  to  his  concla- 
TtTOB ;  intoit  ajon  The  question  whether  or  not  there  has 
been  a  gift  in  a  given  case  is  one  of  fact,  in  which  the  intent 
of  the  allied  dcmor  in  delivering  the  property  is  a  material 
inqaii7.    Siroup  v.  Bridger,  124  Iowa,  401,  407. 

Counsel  for  appellant  say  there  are  inconsistencies  in  the 
evidence  of  Mrs.  Wearin,  and  seek  to  draw  inferences  there- 
from against  her  present  contention.    While  ttie  evidence  is 
meager,  we  are  satisfied  that  the  trial  court 
mmt  and  de-     was  jostified  in  finding  that  the  certificates 

IlTer;  of  aaga-  „ 

ti«we  inrtrn-     Were  delivered  to  the  defendant  soon  after 
they  were  issued,  and,  being  regularly  in- 
dorsed, the  law  presumes  deceased  intended  to  transfer  to  her 
the  title  by  such  indorsement  and  delivery ;  that  her  posseanoQ 
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of  the  certificates,  duly  indorsed,  is  prima  facie  evidence  of 
ownership ;  and  that  such  presumption  has  not  been  overctme 
by  the  evidence. 

Appellant  cites  In  re  Brown's  Estate,  113  Iowa,  351.  In 
that  case  the  certificate  was  in  the  name  of  both  husband  and 
wife,  and  there  was  no  iDdorsement  of  the  certificate.  The 
court  held  that  the  simple  holding  of  the  certificate,  without 
indorsement,  was  not  sufficient,  sajing : 

This  indicates  no  intention  to  part  with  the  title  or  con- 
trol during  life.  If  not,  then  the  transaction  fell  short  of  a 
gift,  as  there  was  no  present  delivery.  True,  the  certificates 
were  placed  in  the  wife's  keeping,  but  not  with  the  purpose 
of  transferring  title.  Each  still  had  the  right  to  draw  the 
money. 

In  Vnion  Trust  (6  Savings  Bank  v.  Tyler,  161  Mich.  561 
(126  N.  W.  713,  137  Am.  St.  Rep.  523),  the  question  was  in 
regard  to  a  bank  book.  It  was  indorsed  on  the  bank  book,  in 
substance,  that,  after  the  holder  of  the  bank  book  died,  the 
property  was  to  be  the  property  of  her  daughter,  naming  her. 
The  other  evidence  was  such  that  the  court  held  that  the 
money  passed,  and  in  the  case  it  was  said : 

In  order  to  constitute  a  gift,  there  must  be  an  actual 
transfer  by  the  donor  of  all  right  and  dominion  over  the  thing 
given. 

We  do  not  understand  appellee  to  contend  that  this  is  not 
a  correct  statement  of  the  law.  The  rule  was  so  stated  in  the 
ease  of  In  re  Brown's  Estate,  supra. 

Appellant  also  cites  Beaver  v.  Beaver,  117  N.  T.  421  (22 
N.  E.  940,  6  L.  R.  A.  403,  15  Am.  St.  Eep.  531),  upon  the 
proposition  that,  to  constitute  a  valid  gift,  there  must  be  on 
the  part  of  the  donor  an  intent  to  give,  and  delivery  of  the 
thing  given,  to  or  for  the  donee,  in  pursuance  of  such  intent. 

Evans  v.  Siggins,  70  W.  Va.  640  (74  S.  E.  909),  is  also 
cited  as  holding  that  a  wife  acquires  no  title  to  personal  prop- 
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erty  given  to  her  by  her  hnsbEuid,  not  evidenced  by  deed  or 
will,  poesession  whereof  was  delivered  to  her  at  their  place 
of  residence.  But  the  decision  in  that  case  was  based  entirely 
npon  the  statute  of  the  state  of  West  Virginia. 

Appellant  cites,  also.  Title  Co.  v.  IngersoU,  153  Cal.  1  {94 
Pac.  94),  That  mere  possession  of  the  property  of  the  hus- 
band is  not  sufficient  to  show  a  gift.'and  the  burden  of  proof 
is  upon  him  to  show  the  same. 

Appellee  cites  eases  from  other  states  holding  that  a  valid 
gift  of  a  promissory  note,  or  aimilar  instrument,  may  be  made 
by  simple  delivery,  without  indorsement.  This  may  be,  and 
probably  is,  true,  if  it  is  made  to  appear  that  it  was  the  inten- 
tion of  the  donor  to  transfer  the  title.  Some  of  the  cases  so 
cited  are  Grover  v.  Qrover,  24  Pick.  (Mass.)  261  (35  Am,  Dec. 
319) ;  Batcher  v.  Buford,  60  Ark.  169  (29  S.  W.  641,  27  L.  R. 
A.  507) ;  B<md  v.  Bean,  72  N.  H.  444  (57  AU.  340, 101  Am.  St. 
Rep.  686) ;  Blazo  v.  Cochrane,  71  N,  H.  585  (53  AU.  1026) ; 
Oaie  V.  Drake,  51  N.  II,  78 ;  Broum  v.  JtfoiMur,  64  N.  H.  39  (5 
Atl  768) ;  Smith  v.  Meeker,  153  Iowa,  655.  in  the  last  case 
it  was  said: 

A  delivery  of  certificates  of  stock  into  the  hands  of  an 
intended  donee,  with  the  purpose  of  at  once  transferring  to 
him  the  right  of  ownership  in  such  stock,  is  sufficient  to  con- 
summate a  gift  thereof,  although  no  transfer  is  recorded  on 
the  books  of  the  corporation. — {Citing  Tucker  v.  Tucker,  138 
Iowa,  344.) 

Our  negotiable  instruments  act  (section  3060-a30,  Code 
Supp.  1907)  provided  that  a  negotiable  instrument  payable 
to  order  is  negotiated  by  the  indorsement  of  the  holder,  com- 
pleted by  delivery. 

In  King  v.  Gottsckalk,  21  Iowa,  512,  the  court  said : 

Let  it  be  granted  that  under  our  statnte  the  wife's  cbosea 
in  action  do  not,  by  mere  operation  of  law,  either  pass  to  her 
husband  or  authorize  him,  against  her  consent,  to  sue  upon 
them  either  in  his  own  name  or  in  their  joint  names;  still  she 


542  In  be  Estate  of  Weabin.  [167  Iowa 

can  give  and  deliver  them  to  him,  and  this  would  aathorize 
him  to  sue  in  his  own  name.  [Citing  cases.]  Being  In  posses- 
sion of  the  note,  suing  upon  and  producing  it  upon  the  trial, 
this  was  prima  facie  evidence  of  the  plaintiff's  ownership  of 
the  note,  and  sufficient  evidence,  if  nothing  further  was  shown, 
to  justify  a  recovery  upm  it 

Though  that  case  did  not  involve  the  question  of  a  gift, 
it  has  a  bearing  upon  the  point  being  now  considered. 

In  Bigelow  v.  Bumkam,  90  Iowa,  300,  it  was  held  that 
plaintiff's  i>etition  contained  an  unanswered  allegation  show- 
ing how  she  derived  title  to  the  note,  and  said : 

If  she  had  simply  averred  her  ownership  and  possession, 
and  claimed  the  amount  due  thereon,  it  would  have  heen  a 
Bui&cient  allegation  of  her  title ;  and,  the  note  being  in  her 
posseasian,  the  presumption  of  the  law  would  obtain,  until 
rebutted,  that  she  was  the  owner  of  the  instrument  [Citing 
cases.]  ...  As  the  defendant  introduced  no  evidence  to 
overcome  the  presumption  of  ovmership  which  arises  from  the 
possession  of  the  note,  plaintiff's  ease,  as  to  title  to  the  note 
and  right  to  sue  thereon,  was  established  prima  fade  by  her 
introduction  of  the  note  in  evidence. 

In  Ihai  case  the  note  was  payable  to  bearer,  and  the  action 
was  in  equity. 

But  some  of  the  cases  cited  were  law  actions  and  the 
notes  payable  to  order.  See  Bvhey  v.  Cidberts<m,  35  Iowa, 
264,  where  it  was  held : 

The  plaintiff's  possession  of  the  note  was  prima  fade  I 

evidence  of  his  ownership,  entitling  him  to  recover  in  the  I 

absence  of  any  evidence  rebutting  it.  Possession  being  prima 
facie  evidence  of  title,  the  plaintiff  was  not  required  to  prove 
the  same  by  a  written  assignment.  He  could  have  crossed  out 
the  assignment  on  the  back  of  the  note  and  read  it  in  evidence. 

But  it  is  unnecessary  to  determine  the  point  in  this  ease 
whether  delivery  alone  is  sufficient,  for  the  reason  that  the 
two  certificates  of  deposit  in  question  were  not  only  delivered 
into  the  possession  of  Mrs.  Wearin,  but  they  were  r^pilarly 
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indorsed.  We  have,  then,  in  this  ease,  the  presamption  which 
arises  from  the  poaaeasion  of  the  note,  and  this  poaseaaion 
strengthened  by  the  fact  that  the  donor  indorsed  it.  The 
certificates  themselves  provide  that  upon  surrender,  properly 
indorsed,  the  funds  are  obtainable.  Deceased  most  have 
known  this  because  it  was  a  part  of  his  contract  with  the  bank 
issuing  the  certificates.  With  this  knowledge  in  his  possession, 
Mr.  Wearin  indorses  the  certificates  of  deposit  and  tnrns  them 
over  to  his  wife.  The  wife  has  irassesaion  of  them  from  tiiat 
time  on.  Prior  to  his  death,  she  takes  them  to  the  Silver  City 
State  Bank  for  payment,  or  rather  for  collection.  All  Mr. 
Wearin  eoold  possibly  do  to  enable  any  person  to  realize  upon 
said  certificates,  first,  waa  to  indorse  them,  and,  second,  to 
deliver  them  to  the  person  he  desired  to  collect  the  money. 
This,  we  think,  shows  an  intention  on  the  part  of  Mr.  Wearin 
to  transfer  the  title.  If  he  had  simply  desired  to  leave  the 
certificates  in  safe  keeping  for  his  own  use,  he  eoold  have  done 
so  without  indorsement.  He  did  not  need  to  indorse  these 
certificates  of  deposit  until  he  intended  to  cash  them,  or  in- 
tended some  other  person  to  ca^  them. 

From  what  has  been  said,  it  follows  that  the  trial  coort 
rightly  decided  tiie  issue,  and  its  judgment  is  therefore — 
Affirmed. 

Laud,  C.  J.,  and  Evanb  and  Weavsb,  JJ.,  concur. 


WmiiUM  Greineb,  Appellee,  v.  Cunton  J.  Swabtz, 
Appellant. 

instnuMnti:  xvidihox.  In  tbia  action  to  TeeovBr  the 
amount  of  a  drain&gfl  Uz  paid  b;  the  puichamr  of  land  it  appeared 
that  the  tax  had  been  levied  but  not  ipread  upon  the  records  when 
the  contract  of  sale  was  made,  and  that  the  contract  provided  that 
the  vendor  ahould  BatiBfr  the  lien  upon  the  premiaei  now  existing  or 
by  reason  of  the  drainage  tax  that  had  been  assoMod,  and  that 
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•Ddi  «u  llie  mnttul  nndentanding.  HM,  Boffirient  to  ftntlMmie 
rafonoAtini  of  tbm  eootnet  if  neeanmij  to  enable  the  pttrtlkaaer 
to  recDTer  of  the  «endor  the  amoiint  of  saeh  Baaesament  paid  hj 


Dnlnaca  taxaa;     tkndok  and  poaciusn:     kishts  and  uabilitiu. 

.3  The  reaolntiaii  of  the  boarda  of  aoperriaoTs  in  joint  aeKdo*  leTj- 
ing  a  drsina^  tax  for  a  diatriet  extending  into  two  or  more 
eonntiee  ereatea  a  lien  npon  the  land  against  which  the  tax  is 
anesaed;  and  alUunigfa  not  collectible  until  spread  npon  the  eol- 
leetor'a  hooka  of  the  partiealar  eonnty,  ae  between  the  owner  of 
land  and  hia  sendee  it  is  an  enforceable  charge  against  the  owner, 
when  paid  bj  the  pnrehaaer  under  a  contract  providing  that  the 
vendor  shall  aatisf  j  the  drainage  tax  now  on  or  that  has  been 
aaeeaeed  in  the  dirtrjcL 

Banw.     The  fact  that  an  abstract  of  title  to  land  failed  to  diadoae  a 

3    tax  lien  would  not  serve  as  notice  to  tbe  purchaser  of  land  that 

the  owner  intended  to  repudiate  hia  contract  to  diacharge  the  same. 


PASOL  KVIDEKCE.     The  rule  that  parol 
4    evidence  cannot  be  invoked  to  vary  the  terms  of  a  written  contract 
haa  no  application  to  prevent  proof  of  a  mistake,  or  to  reform  an 
instnunent  to  correct  tbe  mistake. 

Appeal  from  Story  District  Court. — Hon.  Ghas.  E.  Alb&ooe, 
Judge. 

Satuboat,  Novbmbeb  28,  1914. 

Tbe  opinion  states  the  nature  of  the  case  and  the  material 
facta. — Affirmed. 

Bert  B.  Welty,  for  appellant. 

E.  E.  Addison,  for  appellee, 

Wbater,  J. — Through  the  agency  of  one  MeCoy,  defend- 
ant entered  into  oral  negotiation  for  the  sale  of  a  forty-acre 
tract  of  land  to  the  plaintiff.  Prior  to  this  time  a  drainage 
district  including  the  land  in  question  had  heen  established 
by  the  joint  action  of  the  boards  of  aupervisors  of  Marshall 
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county  and  Story  county,  and  an  aflseasment  of  benefits 
thereon  had  been  levied  and  paid,  after  which  further  pro- 
ceedings had  been  had  by  the  joint  action  of  said  boards  for 
a  second  or  further  levy  upon  the  lands  in  the  district  of  an 
amount  equal  to  51  per  cent  of  the  first  levy.  The  action 
here  referred  to  was  taken  by  said  boards  on  November  14, 
1910,  by  the  adoption  of  a  resolution  in  which,  after  a  pre- 
amble reciting  that  the  first  levy  had  proved  insufficient  to 
complete  the  improvement,  it  was  resolved : 

That  there  be  levied  against  all  the  lands  within  said 
diatrict  a  second  aaaesament  and  that  the  ratio  of  said  second 
assessment  shall  be  51  per  cent  of  the  amount  of  the  first 
assessment. 

The  negotiatioua  between  the  parties  to  this  suit  for  the 
sale  and  purchase  of  the  laud  in  question  continned  for  a  con- 
siderable period  of  time  without  any  definite  agreement  being 
arrived  at  until  February  15, 1912.  The  evidence  fairly  tends 
to  show  that  the  principal  reason  why  the  matter  was  not 
sooner  closed  was  the  plaintiff's  insistence  that,  if  be  took  the 
land  at  defendant's  price  of  $140  per  acre,  the  defendant 
should  pay  the  drainage  assessment.  As  to  what  took  place 
when  the  contract  was  finally  executed  there  is  some  dispute. 
The  agreement,  as  reduced  to  writing  and  executed  by  the 
parties,  provides  for  the  sale  of  the  land  at  $140  per  acre,  to 
be  consummated  by  proper  settlement  and  conveyance  on 
March  1,  1912.  This  contract  contains  a  provision  or  clause 
reading  as  follows : 

First  party  (Swartz)  hereby  agrees  to  satisfy  or  have 
released  the  lien  {m  said  premises  that  is  now  on  by  reasoU  of 
the  drainage  tax  that  has  been  assessed  in  the  Marshall-Story 
drainage  district  No.  1  thereon,  but  shall  not  be  obliged  to  do 
so  until  at  some  date  subsequent  to  March  1, 1912. 

It  appears,  however,  that  notwithstanding  the  joint  action 
of  the  boards  of  supervisors  above  set  forth  providing  for 
TOU  167  lA.— 35 
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the  additional  asaeasment  of  51  per  cent.,  the  board  of  super- 
visors of  Story  county,  in  which  this  tract  of  land  is  situated, 
did  not  formally  proceed  to  make  and  enter  upon  its  records 
a  levy  of  the  assessment  or  tax  thus  provided  for  by  the  joint 
boards  until  March  8,  1912,  which  was  after  the  contract  be- 
tween plaintiff  and  defendant  had  been  consummated  by 
proper  conveyance.  Thereafter,  defendant  having  refused  to 
pay  the  assessment  thus  made,  it  was  paid  by  the  plaintiff, 
who  brings  this  action  to  recover  the  amount  so  expended  in 
relieving  the  land  from  the  burden  so  unpoaed.  The  action 
was  began  and  tried  as  a  suit  in  eqoity,  alleging  the  agreement 
between  the  parties  to  have  been  that  defendant  would  pay 
whatever  tax  the  land  was  or  should  become  liable  for  in  the 
drainage  proceedings  then  pending,  and  that  the  clause  which 
we  have  quoted  from  the  contract  was  made  in  that  form 
because  of  the  mutual  mistake  of  the  parties  in  believing  and 
understanding  that  said  assessment  of  51  per  cent,  had  act- 
ually been  levied  prior  to  the  date  of  said  contract,  and  upon 
this  ground  the  plaintiff  asked  that  the  written  contract  be 
reformed  and  made  to  express  the  actual  agreement  of  the 
parties,  and  that  he  have  judgment  thereon  for  the  amount  of 
the  tax  paid  by  him.  The  defendant  in  answer  admits  that 
he  agreed  to  pay  all  taxes  and  drainage  assessments,  if  any, 
that  were  made,  levied  or  assessed  on  the  land  prior  to  March 
1,  1912,  but  that  all  charges,  liens,  or  assessments  made  or 
levied  after  that  date  were  to  follow  the  land  and  be  paid  by 
the  purchaser.  He  further  admits  that  at  the  time  the  con- 
tract was  made  that  he  knew  or  had  heard  of  the  additional 
or  second  assessment  by  the  joint  boards,  but  says  that  be 
undertook  to  pay  the  same  only  in  the  event  that  the  same 
was  levied  before  March  1,  1912.  He  denies  that  any  mistake! 
was  made  in  drawing  the  contract,  but  admits  that  he  at  that 
time  supposed  or  was  "under  the  impression"  that  the  levy 
of  this  assessment  had  then  been  made.  He  further  pleads 
that  before  March  1,  1912,  he  furnished  plaintiff  an  abstract 
of  titie  to  the  land,  which  abstract  ^owed  no  assessment  of 
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said  tax  appearing  upon  the  books  of  the  county  treasurer, 
and  that,  with  the  knowledge  thus  imparted,  plaintiff  on 
March  Ist  settled  with  the  defendant  on  the  basis  of  the  con- 
tract as  reduced  to  writing,  and  is  now  estopped  to  assert 
the  claim  made  in  this  action.  It  is  also  pleaded  that  the 
assessment  did  not  become  a  lien  upon  the  land  until  after  the 
sale  and  conveyance  were  complete,  and  defendant  is  tJiere- 
fore  in  no  manner  liable  for  its  payment.  The  trial  court 
found  plaintiff  entitled  to  the  relief  prayed,  and  defendant 
appeals. 

The  foregoing  somewhat  minute  statement  of  facts  ren- 
ders any  extended  diseosmon  of  the  record  unnecessary.  The 
conclusion  reached  by  the  trial  court  is  clearly  correct.  Plain- 
1    HBroBMMioN     *^^'^  version  of  the  agreement  is  supported 
VaxTB^tJi-       "^^  **'*'y  ^y  ^^  ®*°  testimony,  but  by  the 
^""^-  strongly  corroborating  testimony  of  McCoy, 

the  agent  who  represented  defendant  in  the  transaction.  It 
is  also  corroborated  in  no  amall  degree  by  the  answer  and  by 
the  testimony  of  the  defendant  himself.  He  admits  that  when 
he  made  the  contract  he  was  "under  the  impression"  that 
the  tax  had  then  been  levied,  and  testifies  that  at  the  time  the 
contract  was  made  he  told  plaintiff  that  (qnotiug) : 

As  I  understood  it,  the  assessment  had  been  made  and 
under  the  agreement  that  I  had  adhered  to  all  the  way  through 
it  would  be  up  to  me  to  pay. 

It  is  true  defendant  insists  that  he  at  all  times  under- 
stood and  qualified  all  his  promises  to  pay  with  the  condition 
that  he  would  not  be  liable  for  any  tax  or  assessment  made 
after  March  1,  1912,  but  there  is  scarcely  any  room  to  doubt 
by  any  impartial  reader  of  the  record  that  the  contract  of 
February  15,  1912,  was  entered  into  with  the  mutual  under- 
standing that  the  assessment,  the  amount  of  which  bad  long 
before  been  fixed  and  determined  by  the  joint  boards  of  super- 
visors, was  a  valid  existing  charge  upon  the  land,  and  that 
defendant  should  pay  it.    The  showing  for  a  reformation  of 
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the  writing  was  therefore  ample,  if  any  reformation  was 
necessary  to  enable  plaintiff  to  recover. 

It  is,  however,  quite  doubtful  whether  any  equitable  rem- 
edy was  needed  in  order  to  sustain  a  recovery.    The  boardB  of 
supervisors  in  joint  session  had  jurisdiction  to  make  the  assess- 
ment.   See  Code  Supp.  1907,  section  1989-a32. 
■  Tixw*  vendor    By  this  statute  it  is  provided  that,  after  the 

•nd  porcbawr ;  ...  ,      .,  _.•.■_ 

rtfrbts  nnd  lis-  proper  commisaion  has  made  its  report  of  the 
cost  and  expense  of  the  work  done  or  to  be 
done,  the  several  boards  shall  meet  in  joint  session  to  consider 
such  report.  Upon  such  consideration  it  becomes  the  duty  of 
the  joint  sesmon  to  apportion  and  finally  determine  "tfae 
amount  to  be  assessed  and  levied  against  the  several  parcels  or 
tracts  of  land,"  after  which  it  is  the  duty  of  the  several  boards 
acting  separately  and  within  their  own  counties  to  "proceed 
to  levy  and  collect  the  taxes  thus  apportioned."  The  words 
"assessed  and  levied"  have  no  one  fixed  and  invariable  or 
technical  meaning.  As  here  used,  there  is  no  assessment  what- 
ever in  the  sense  of  fixing  a  valuation  of  the  property  on 
which  a  tax  is  to  be  imposed.  An  assessment  for  a  public  im- 
provement of  the  kind  here  under  consideration  is  the  ascer- 
tainment of  the  coet  to  be  provided  for  and  the  apportiouii^ 
of  the  same  upon  the  several  parcels  of  land.  This  being  done, 
it  only  remains  for  the  proper  officers  to  proceed  with  the 
administrative  or  ministerial  duty  of  making  the  records  and 
book  entries  upon  which  the  officer  charged  with  the  collection 
of  the  tax  may  perform  his  functions  in  that  respect.  In  this 
case  we  have  seen  the  joint  boards  of  supervisors  did  ascertain 
the  cost  of  the  drainage  system,  and  did  make  the  distribution 
or  assessment  thereof  upon  the  several  tracts  of  land.  The 
board  of  supervisors  of  Story  county  in  separate  session  could 
not  vacate,  enlarge,  or  diminish  the  assessment  so  made  on  this 
or  any  other  tract  in  the  district.  Its  authority  in  the  premises 
was  limited  to  such  action  as  might  be  appropriat«  or  neces- 
sary to  give  effect  to  the  assessment  and  levy  ordered  by  the 
joint  session  and  provide  for  snch  record  as  would  enable  tiie 
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comity  treasurer  to  proceed  with  the  collection.  In  other 
wordfl,  the  resolution  of  the  joint  session  in  November,  1911, 
effected  such  an  assessment  or  levy  as  bound  the  land  for  the 
payment  of  a  fixed  and  ascertained  sum,  and  of  this  fact  the 
owner,  as  well  as  the  subsequent  purchaser,  was  bound  to  take 
notice,  and  this,  we  are  disposed  to  say,  was  what  the  parties 
most  have  had  in  mind  when  speaking  of  an  assessment  and 
levy.  They  seem  to  have  used  the  words  "assessment"  and 
"levy"  interchangeably,  as,  indeed,  do  both  client  and  counsel 
throughout  the  record.  While  the  tax  may  not  have  been  col- 
lectible until  spread  upon  the  book  of  the  collector  by  order 
of  the  local  board,  it  was  none  the  leas  a  charge  upon  the 
land.  The  very  terms  of  that  part  of  the  written  contract  on 
which  defendant  relies  malie  no  reference  to  the  "levy"  of 
the  tax.  What  defendant  there  undertakes  to  do  is  to  relieve 
the  land  "of  the  drainage  tax  that  has  been  assessed  in  the 
Marshall-Story  drainage  district  No.  1."  This  could  have  no 
reference  to  anything  else  than  the  act  of  the  joint  boards 
providing  for  an  assessment  eqnal  to  51  per  cent,  of  the  first 
assessment.  No  other  assessment  had  been  attempted,  and  no 
other  is  shown  to  have  been  in  contemplation.  In  other  words, 
the  tax  bad  been  assessed,  fixed,  and  determined  by  the  only 
authority  competent  so  to  do.  Nothing  was  lacking  except  the 
ministerial  act  or  routine  by  which  the  tax  so  assessed  was  to 
be  made  ready  for  collection.  We  conld  therefore  accept  the 
defendant's  contention  that  there  was  no  mistake  in  reducing 
the  contract  to  writing  without  justifying  any  other  result 
than  was  reached  hy  the  trial  court.  Quite  in  point,  see  Stuhr 
V.  Butterfield,  151  Iowa,  736. 

There  is  nothing  in  defendant's  plea  of  estoppel.  The 
fact  that  the  abstract  of  title  did  not  disclose  the  existence 
of  a  tax  lien  could  not  serve  as  notice  to  the  plaintiff  that 
defendant  would  repudiate  his  obligation  to 
remove  a  tax  which  confessedly  had  been 
assessed  some  three  months  before  the  contract  was  entered 
into. 
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Nor  vill  it  av&il  the  defendant  to  invoke  the  role  which 
ezdndes  parol  evidence  to  vary  or  contradict  a  written  agree- 
4    RsroRMATtoit     ment.    That  mle  has  no  appUcation  to  pre- 
M1MT9  Mwiroi     ^^"t  t*"*  proof  of  mistake  or  the  reformation 
eridcnce.  ^j  ^  contract  for  its  correction.    Moreover,  as 

we  view  the  effect  of  the  writing,  the  parol  evidence  objected 
to  neither  contradicts  nor  varies  the  effect  of  the  written 
agreement. 

For  the  reasona  stated,  the  appeal  cannot  be  soatained, 
and  the  decree  below  is — Affirmed, 

Ladd,  C.  J.,  and  Evans  and  Pkeston,  JJ.,  concur. 


The  State  of  Iowa,  Appellee,  v.  E.  G.  Fbdtiqer,  Appellant. 

CMmJnml  law:     indictiiint:     DDPLtomr.     An  IndietmeDt  charging  a 

1  person  with  wtoagtoUy  aaatuning  to  act  at  tt  phTHieion  without  hav- 
ing obtained  and  recorded  a  cerlificato  in  a  certain  cooiit;  authoriz- 
ing him  to  practice  is  not  defective  beCBuse  of  duplicity  of  state- 
ment; as  it  only  charged  the  one  offense  of  practicing  wiQiont 
a  certificate  and  was  suificient  in  that  respect 

Same:     appkal:     PAn,UBi  to  pusmn-  thb  xvanNox:     frisuiiftion. 

2  Where  an  appeUsnt  fails  to  preaerre  and  present  the  evidence  on 
appeal  it  will  be  aesumed  that  it  jnatlfied  a  submission  of  the  isaue 
raised  upon  the  material  allegations  of  the  indiebnent  by  a  plea 
of  not  guilty. 

SMue:     mDiCTUXNT:     SUBFLUBAOE.    The  unessential  portions  of  an  in- 

3  dictment  may  be  rejected  as  surplusage. 

Same:    evidbnck:    bkmabks  or  gou&t.    Where  neither  the  evidence  nor 

4  interrogatories  of  a  prosecuting  attorney  appeared  in  the  record, 
except  a  single  term  used  by  the  attorney,  to  which  there  was  ob- 
jection, the  court's  remark  to  the  jury  that  the  issue  was  not  one 
of  words  but  of  fact,  concerning  which  they  would  be  instructed, 
cannot  be  said  to  have  been  prejudicid. 

;    REVIEW  ON  APPEAu    Where  there  we«  no 
show  the  interest  or  bias  of  a  witness,  or  to 
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duclow  the  eabetanca  of  his  testimoii;  Muglit  to  b«  «licH«d,  and 
upon  appeal  there  was  do  aliowmg  of  what  he  had  taatified  to  on 
direct  examination,  refusal  to  permit  tua  to  state  on  CTOBa-eaamina- 
tion  whether  he  had  anTthing  to  do  with  inBtitnting  the  proaecution 
was  not  erroneoua;  since  for  anjthing  which  appeared  in  the  record 
on  appeal  the  queetion  of  hia  interest  or  bias  taaj  have  been  imnia- 

Appaal:    assignment  or  moBS.    An  appellant  is  required  by  the  mka 

6  to  disclose  all  of  the  points  relied  upon  for  reversal  in  his  original 
brief.  Objections  not  thus  indicated  are  waived  and  cannot  be 
raised  hj  an  additional  brief. 

PtaTatctaas:     PHonssitia  to  gdki  and  hkal:     chibopbactobs.    Where 

7  one  bj  his  acta,  advertising  and  holding  bimaelf  out  as  a  phjBteian, 
invites  iiek  or  afOicted  persona  to  come  to  him  for  treatment^  and 
he  leeeiveB  ancb  persona  into  his  office  and  ta«ats  them  for  the  pur- 
pose of  relieving  their  ailments,  a  jurj  would  be  juatifled  in  finding 
a  public  profession  to  cure  and  heal,  within  the  meaning  of  the 


Appeal  from  A.dair  District  Court. — HoH.  J.  H.  Afpleqatb, 
Jadg«. 

Satubdat,  Nov£UBQi  28, 1914. 

Tbs  defendant  appeals  from  a  judgment  of  conTictiim 
under  an  indictment  charging  him  with  unlawfully  holding 
himself  ont  as  a  physician  and  assuming  to  treat  sickness  and 
disease  withont  a  certifleate  aathorizing  him  to  engage  in  sach 
practice. — Affirmed. 

Morris  <£  HartweU,  and  F.  B.  WiUon,  for  appellant. 

George  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

"Wbavkb,  J. — The  abstract  of  record  presented  npon  thii 
appeal  makes  uo  attempt  to  embody  or  state  therein  the  testi 
mony  offered  or  produced  apon  the  trial,  and,  such  being  thu 
case,  no  qnestaon  can  here  be  made  or  raised  upon  the  soffi- 
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cieocy  of  the  evidence  to  jostify  the  coDviction.  The  erron 
assigned  are  as  follows: 

I.  The  defendant  moved  to  quash  the  indictment  on  the 
grounds:  (1)  That  the  indictment  fails  to  show  facts  soffi- 
cient  to  give  the  court  jurisdiction  to  try  him  for  the  allied 
offense ;  (2)  that  the  indictment  is  defective  because  of  duplic- 
ity of  statement,  and  joins  several  offenses  in  one  connt,  and 
is  indefinite  and  uncertain;  and  (3)  that  the  statute,  with 
violation  of  which-  defendant  is  charged,  is  unconstitutional. 
The  trial  court  overruled  the  motion,  and  error  is  assigned 
thereon.  The  defendant  thereafter  pleaded  not  guilty,  and 
there  was  a  trial  and  verdict  as  stated. 

The  constitutional  question  suggested  by  the  motion  is 
not  argued  in  this  court,  and  we  are  not  called  upon  to  con- 
sider or  decide  it. 

Counsel's  position  upon  the  alleged  duplicity  in  the 
indictment  is  not  quite  clear,  but,  if  we  understand  the  arga* 
ment,  it  is  that  the  cbai^  in  the  indictment  that  defendant 
1.  CHiuiMr.  wrongfully  assumed  to  act  as  a  physician, 

StlJt':  au'"'  "without  having  obtained  from  the  Stata 
piiciti-  gp^p^  pf  Medical  Examiners  of  the  Stat«  of 

Iowa  and  recording  the  same  in  the  office  of  the  recorder  of 
Adair  county,  Iowa,  a  certificate  authorizing  him  to  practice 
as  such,"  is  an  accusation  of  two  distinct  offenses,  to  wit,  the 
unlawful  act  of  assuming  the  duties  or  functions  of  a  physi- 
cian without  having  obtained  the  proper  certificate ;  and,  sec- 
ond, the  unlawful  failure  to  file  such  certificate  in  the  office 
of  the  recorder  of  Adair  county.  The  question  here  raised 
has  been  decided  by  this  court  adversely  to  the  contention  ol 
the  appellant  in  the  recent  ease  of  State  v.  Zechman,  138  Iowa, 
387.  There,  as  here,  the  charge  was  made  that  the  defendant 
unlawfully  practiced  and  held  himself  out  to  be  a  physician 
without  having  procured  the  required  certificate  and  without 
filing  such  certificate  in  the  office  of  the  county  named,  but 
omitted  to  allege  that  defendant  was  a  resident  of  said  county. 
It  was  there  conceded  by  us  that  the  indictment  was  tech- 


Nov.  1914]  State  t.  Fbvtiobb.  658 

uieally  iiunffieient  to  charge  the  offense  of  praoticing  aa  a 
physician  without  filing  the  required  certificate  with  the 
recorder  of  the  proper  county,  but  it  did  charge,  in  sufficiently 
apt  terms,  that  defendant  had  aaaamed  to  practice  medicine 
in  aaid  county  without  obtaining  the  certificate  prescribed  by 
law,  and  tlut  such  act  constituted  an  offense  against  the  stat- 
ute, without  regard  to  the  failure  to  file  a  certificate  in  the 
pnqMr  (^ce.  In  other  words,  the  indictment  could  omit  all 
reference  to  the  fact  of  filing  or  failure  to  file  the  certificate, 
and  convicti<m  could  be  had  and  upheld  on  the  charge  and 
proof  that  do  such  certificate  had  ever  been  ohtained.  Adher- 
ing to  the  rule  of  the  cited  case,  it  follows  there  is  no  duplicity 
in  the  indictment.  The  only  charge  of  public  offense  made 
therein  is  the  act  of  assuming  to  practice  as  a  physician  in 
Adair  county  without  obtaining  the  proper  certificate,  and  the 
further  statement  with  reference  to  an  alleged  failure  to  file 
the  same  in  said  county  may  be  disregarded  as  surplusage. 
The  appellant  not  having  seen  fit  to  preserve  and  present 
to  us  the  testimony  in  the  case,  we  are  bound 
faiiare  to  nrv-'    to  ftssomc  it  wBS  Sufficient  to  justify  the  court 

■eat  the  evl-        .  ,      .     .  ,  . 

d«i>«j  pn-        m  submitting  to  the  jury  the  issue  raised  upon 

the  material  allegations  of  the  indictment  by 
defendant's  plea  of  not  guilty. 

What  we  have  here  said  necessarily  disposes  of  the 
further  contention  of  the  defendant  that  the  indictment 
charges  no  offense  against  the  statute.  It  is  true  that  under 
a  similar  statute  the  Supreme  Court  of  Nebraska  has  held  an 
indictment  in  this  form  to  be  fatally  defective.  Wilson  w. 
Stale,  89  Neb.  258  {131  N.  W.  223) ;  Jones  v.  State,  49  Neb. 
609  (68  N.  W.  1034).  The  theory  of  such  holding  seems  to  be 
that  an  allegation  that  the  defendant  assumed  to  act  and  prac- 
tice as  a  physician,  without  having  obtained  the  proper  certifi- 
cate, and  without  having  recorded  the  same  in  a  certain 
county,  is  not  equivalent  to  or  does  not  embody  a  charge  that 
the  accused  had  obtained  no  certificate.  Without  attempting 
any  criticism  upon  the  view  thus  maintained,  we  are  inclined 
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to  think  the  conclusioii  reached  by  as  in  the  Zechman  case  does 
BO  violence  to  the  language  of  such  indictment  or  to  any  estab- 
lished rule  intended  for  the  protection  of  the  accused. 

It  is  moreover  in  strict  harmony  with  our  earlier  holdings 

to  the  effect  that  the  unessential  portion  of 
S.  Sahi:  iDdlct-  ...  I  -  .  1 

meot  Bur-  an  mdictment  may  be  rejected  as  surplusage, 

plaaagp.  j  i 

See  State  v.  Freeman,  8  Iowa,  428,  and  other 
cases  cited  in  note  to  Code,  section  5290. 

II.  The  abstract  recites  that,  at  different  times  in  the 

examination  of  a  witness  by  the  county  attor- 

deace;  remarks   ncy,  defendant  objected  to  the  prosecutor's 

use  of  the  word  "treatment,"  because  it  had 

not  been  used  by  the  witness,  whereupon  the  court  remarked : 

Gentlemen  of  the  jury,  it  does  not  make  any  difference 
by  what  name  they  refer  to  matters  along  that  line,  nor  by 
what  name  they  are  called  in  the  examination  of  the  witness. 
Ton  will  not  be  governed  by  whatever  name  they  may  be 
called  in  the  examination  of  the  witness.  It  is  the  facts  that 
we  are  trying  to  get  at,  without  reference  to  what  they  are 
called,  and  the  court  will  instruct  you  as  to  what  constitutes 
the  offense  charged  here. 

Error  is  assigned  upon  this  statement  by  the  court.  The 
record  presents  nothing  npon  which  we  can  say  the  court 
erred.  The  evidence  is  not  before  us.  There  is  no  attempt  to 
quote  either  the  words  or  the  substance  of  the  testimony  of  the 
witness  in  question.  The  intem^atories  to  which  objection 
is  made  do  not  appear  further  than  the  fact  that  the  prose- 
cutor frequently  used  the  word  "treatment,"  but  in  what 
connection  or  with  what  application  there  is  no  showing.  In 
the  absence  of  such  record,  we  cannot  undertake  to  question 
the  propriety  of  the  court's  admonition  to  the  jury  that  the 
issue  to  be  decided  was  not  one  of  mere  names  but  of  sub- 
stantial fact,  concerning  which  they  would  be  duly  instructed 
in  the  court's  chai^. 

The  abstract  further  recites  that,  upon  cross-examination 
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of  one  of  the  state's  witnesses,  coanael  for  the  defense  asked 
him,   "You  have  not  had  anything  to  do  with  starting  this 
0    8AHB-  cTOM-      pnwecntioa,  have  yont"  and,  upon  objection 
"?"l?'on'' '      by  the  state  as  to  its  materiality,  the  answer 
appeal.  ^^  excluded.    No  offer  was  made  to  show  the 

interest  or  bias  of  the  witness  or  to  disclose  to  the  court  the 
nature  or  substaDce  of  the  testimony  sought  to  be  elicited  by 
tlie  question.  And,  what  is  still  more  pertinent  in  this  con- 
nection, there  is  not  the  slightest  showing  as  to  what  the 
witness  had  testified  to  on  his  direct  examination.  So  far  as 
this  court  can  tell,  the  testimony  of  the  witness,  though  called 
by  the  state,  may  have  had  no  tendency  whatever  to  sustain 
the  charge  made  in  the  indictment,  and  any  attempt  to  show 
bias  or  interest  on  his  part  may  for  that  reason  have  been 
entirely  immaterial. 

III.  The  above  disposes  of  all  the  exceptions  argued  in  the 
original  brief  of  counsel  for  appellant,  all  of  which  have  been 
responded  to  on  the  part  of  the  state.  There  has  since  been 
filed  an  "additional  argument"  in  support  of  the  appeal,  in 
which  other  objections  to  the  instructions  given  to  the  jury  are 
at^ued.  It  is  a  sufBeient  answer  to  these  points  thus  sought 
to  be  made  that  in  their  original  brief  coimsel,  in  conformity 
to  our  rules,  made  a  specific  statement  of  the  errors  relied 
upon  for  a  reversal  of  the  judgment  below.  These  were  said 
to  be:  (1)  In  not  granting  defendant's  motion  to  quash  the 
indictment;  (2)  in  not  sustaining  defendant's  objection  to 
the  continuous  use  of  the  word  "tretament"  by  the  prose- 
cutor; (3)  in  refusing  to  allow  defendant  to  cross-examine 
the  state's  witnesses  as  to  their  interest  in  the  case  or  connec- 
tion with  it;  and  (4)  in  instructing  the  jury  concerning  the 
relation  of  witnesses  to  the  ease  after  refusing  to  allow  de- 
fendant to  show  on  cross-examination  what  interest,  if  any, 
the  state's  witnesses  might  have  in  the  prosecution. 

No  suggestion  is  there  made  of  any  objection  to  other 
instructions,  nor  were  any  such  objections  made  anywhere  in 
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the  argninent  then  filed.    Aa  we  have  already  intiiiiated,  the 
rules  require  an  appellant  to  diaclose  his  hand 


relies  in  his  opening  argument,  and  he  is  held 
to  have  waived  objections  not  indicated  therein.  We  may  say, 
however,  that  we  have  lo<Aed  into  the  record  and  are  of  the 
opinion  that,  even  if  the  objections  to  the  instractions  bad 
been  regularly  raiaed,  they  would  have  to  be  held  not  well 
taken. 

Counsel  say  the  effect  of  one  instruction  was  to  charge 
the  jury  that  to  suataiu  a  conviction  it  was  sufficient  to  show 
that  defendant  acted,  or  advertised,  or  held  himself  out  to  be 
7  phtbiciass-  *  chiropractor,  but  this  is  not  a  fair  inter- 
cure^Dd^Mi-  pretation  of  the  court's  language.  What  the 
chiropmcton.  p(,„rt  did  instruct  was  that  if  the  defendant, 
by  such  methods  or  in  such  manner,  invited  sick  or  diseased 
persons  to  come  to  him  to  be  relieved  from  sickness  or  bodily 
infirmities,  and  he  did  receive  such  persms  into  his  office  and 
treated  or  "adjusted"  such  persons  for  the  purpose  of  reliev- 
ing their  said  ailments,  then  the  jory  would  be  authorized  to 
find  that  be  did  publicly  profess  to  cure  and  heal,  within  the 
meaning  of  the  law.  That  this  is  a  sound  proposition  of  law, 
according  to  the  terms  of  the  statute,  can  hardly  be  ques- 
tioned. Some  point  is  also  made  that  the  court  did  not  in- 
struct specifically  enough  on  the  snbject  of  reasonable  doubt. 
The  record  shows  that  the  court  did  chai^  the  jury  in  sub- 
stantial accord  with  the  familiar  rule,  and  there  is  no  just 
ground  for  holding  that  defendant  suffered  any  prejudice  in 
this  respect. 

There  is  nothing  to  indicate  that  the  defendant  did  not 
liave  a  fair  trial.  It  is  quite  evident  that  fundamental  com- 
plaint is  of  the  statute  itself  and  of  its  enforcement  as  being 
essentially  unjust  and  unduly  restrictive  upon  the  profession 
and  practice  of  the  healing  art.    Even  if  this  objection  be 
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justified,  the  conrt  is  without  authority  to  right  the  wrong. 
The  remedy  is  with  the  Legislature  alone. 

No  prejudicial  error  has  been  shown,  and  the  judgment 
below  is — Affirmed. 

Ladd,  C.  J.,  and  Etams  and  Pbeston,  JJ.,  craumr. 


In  the  Estate  of  T.  W.  Henby,  Deceased,  In  re  Contest  of 
Will.  Sabah  a.  C.  Henbt,  Proponent,  Appellee,  v. 
Maud  May  Henbt  Lawson  and  EUbby  Henby,  Contefit- 
anta.  Appellants. 

WOa:    BABTAxsB :    msuv pnoN  as  to  lxoitucacy.    The  pKtemit;  and 

1  legitimBcj  of  one  begotten  in  lawful  wedlock  and  while  hnaband 
and  wife  were  living  together  as  such  is  conclurirelj  presnined;  and 
where  a  will  conteat  for  mental  onMundneBi  was  based  npon  an 
insane  delusion  of  the  testator  concerning  the  paternity  of  his  son, 
the  presumption  of  his  legitimacy,  when  bom  under  such  circum- 
stances, was  sufficient  to  take  that  issue  to  the  jurj. 

Skine:     contist:     insani  dklubion.    A  testator's  erroneous  belief  con- 

2  ceming  the  paternity  of  his  son  was  admissible  as  evidence  of  his 
insane  delusion  on  the  subject,  but  standing  alone  waa  not  BufBcient 
to  establish  such  a  delusion  and  overthrow  his  wiU. 

Saawr     kxpebt  cvisence:     insane  helubion.    a  hypothetical  question 

3  and  answer  involving  an  insane  delusion,  which  permitted  the  wit- 
neea  to  draw  his  own  inferences  of  fact  from  the  recital  of  the  evi- 
dence and  to  apply  his  own  conception  and  definition  of  an  insane 
delosion,  was  improper;  as  it  was  for  the  court  to  define  an  insane 
delusion  and  for  the  jury  to  draw  its  own  inferences  from  tlte  evi- 
dence offered. 

Appeal  from  Polk  D^trkt  Court. — Hon.  W.  H.  MoHsaJBY, 
Judge. 

Satubday,  November  28,  1914. 

This  is  a  will  contest.    The  testator  was  T.  "W.  Henry, 
who  died  a  resident  of  Polk  county  in  January,  1913.    The 
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chief  beneficiary  designated  in  the  viU  was  tbe  snTriving 
widow.  The  decedent  left  surviving  him  a  son  and  daughter 
hy  a  former  marri^^  These  are  the  contestants  of  the  will. 
The  only  ground  of  contest  attempted  to  be  proved  was  that 
the  decedent  was  of  unsound  mind  in  that  he  was  under  an 
insane  delusion  concerning  the  paternity  of  his  son.  At  tiie 
close  of  the  evidence,  the  trial  conrt  directed  a  verdict  for  the 
proponent.    The  contestants  appeaL — Affirmed. 

Fred  F.  Eeithley,  Potts,  Conaghan  i&  Powers,  and  fl.  M. 
Btavidatm,  for  appellants, 

Strock  &  Wallace,  for  appellee. 

Evans,  J. — The  will  in  question  gave  to  the  children  of 
decedent,  Maud  May  Henry  Lawson  and  Harry  Henry,  $500 
and  $25,  respectively.  The  will  was  executed  in  1895.  At  the 
time  of  his  death,  the  decedent  owned  a  home  worth  from 
$10,000  to  $15,000.  At  the  time  of  his  death  he  was  engaged 
in  mannfacturing  a  certain  article  used  for  dean^g  purposes. 
Such  business  had  yielded  a  profit  of  $4,000  per  annum.  One 
witness  estimated  the  value  of  the  "business"  at  $35,000. 
The  record  does  not  disclose  what  property  was  owned  by  the 
decedent  at  the  time  of  the  execution  of  the  will. 

The  salient  fact  which  was  put  forward  by  the  contestants 
in  proof  of  the  mental  unsoundness  of  the  testator  was  his 
denial  of  the  paternity  of  his  son. 

The  decedent  was  first  married  at  Oregon,  111.,  in  1873, 
to  Josephine  Schott.  Three  children  were  bom  of  this  mar- 
riage. The  second-bom  died  in  infancy.  The  other  two  are 
the  contestants.  The  daughter  waa  bom  in  1874,  and  the 
son  December  15,  1876.  About  1877  or  1878,  the  decedent 
and  his  wife  separated.  The  occasion  of  the  separation  was 
that  the  decedent  professed  to  believe  that  his  wife  had  been 
guilty  of  infidelity,  and  that  he  was  not  the  father  of  the 
youngest  child.    So  far  as  appears  in  this  record,  he  disclosed 
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to  no  one  faia  reasons  for  this  belief.  He  stated  to  one  or  two 
friends,  who  remonstrated  with  him,  that  he  had  the  evidence 
which  satisfied  him,  and  that  he  knew  what  he  was  doing.  In 
1880  his  wife  obtained  a  divorce  from  him.  There  was  no 
property ;  the  decedent  liaving  failed  in  business  a  short  time 
previously.  The  decedent  came  to  Des  Moines  and  engaged  in 
bnsiness  there,  and  was  so  engaged  at  the  time  of  the  execution 
of  the  will,  and  so  continued  up  to  the  time  of  hia  death. 

The  assignments  of  error  are  directed  in  large  part  to 
complaint  of  rulings  of  the  court  in  rejecting  offered  testi- 
mony. We  need  not  dwell  upon  these  in  their  details.  We 
think  that  some  of  the  testimony  which  was  rejected  by  the 
court  was  admissible.  Even  though  such  testimony  be  deemed 
as  admitted,  the  question  of  the  sufiBciency  of  the  evidence  to 
go  to  the  jury  still  remains. 

The  sou  having  been  begotten  in  lawful  wedlock,  while 
husband  and  wife  were  living  t<^ther,  his  paternity  and 

1  wnu-  bM-      legitimacy   are   eonclnsively  presumed.    The 
SSJtion'^  to    contestants  also  offered  testimony  of  the  re- 
iwi&nwy.         pytg^  chastity  of  the  mother  and  of  the  like- 
ness of  the  son  to  his  father. 

If  the  contestanta  had  been  entitled  to  go  to  the  jury 
on  the  whole  case,  we  think  they  would  have  been  entitled  to 
introduce  this  testimony  as  strengthening  their  case  before 
the  jnry.  It  added  nothing,  however,  to  their  mere  right  to 
have  the  case  submitted  to  the  jury. 

The  paternity  of  the  child  was  established  by  legal  pre- 
sumption, and  this  was  sufficient  of  itself  to  carry  this  element 
to  the  jury,  if  the  other  elements  of  the  contest  had  been  suffi- 
ciently supported. 

It  was  not  enough  for  the  contestants  to  show  an  erro- 
neous belief  on  the  part  of  the  decedent,  in  order  to  establish 

2  SiKB'contert:  *°  insane  delusion.     Erroneons  belief  is  a 
innne  deiuiioa.  circumstance  which  may  properly  be  consid- 
ered as  tending  to  the  proof  of  decedent's  delusion,  but  of 
itself  is  not  sufficient  for  that  purpose. 
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No  other  cireumstanoe  ia  shown  in  this  record  as  tending 
to  prove  that  the  mind  of  the  decedent  was  diseased  and  hi? 
belief  a  delusion.  At  the  time  of  the  separation,  he  was  less 
than  30  years  of  age.  He  continued  to  do  bosineas  until  his 
death  at  the  age  of  62.  No  witness  testified  to  any  act  on  his 
part  at  any  time  indicating  mental  aberration.  No  witness 
testified  to  his  opinion  that  he  ever  showed  indications  of  men- 
tal unfionndneas. 

Whether  the  evidence  which  the  decedent  claimed  t^  have 
of  the  infidelity  of  his  wife  was  credible  or  plausible  does  not 
appear.  It  does  not  appear  that  he  ever  communicated  it. 
His  conduct  was  at  all  times  consistent  with  his  belief.  The 
father  and  son  never  spoke  to  each  other.  The  decedent  waa 
kind  and  tender  to  his  daughter,  and  aided  her  subetantially 
in  acquiring  an  extensive  education.  On  the  subject  of  his 
belief  as  to  the  paternity  of  the  son,  he  was  not  communicative. 
All  that  he  ever  said  on  the  subject  was  said  at  the  beginning 
to  two  or  three  close  friends  and  to  the  wife  herself.  Whether 
the  evidence,  therefore,  which  satisfied  his  mind  was  such  that 
CO  rational  person  would  be  likely  to  believe  it,  or  was  such 
tOat  no  person  could  believe,  and  yet  be  rational,  is  quite 
beyond  the  possibility  of  proof.  In  the  absence  of  such  proof, 
Home  other  evidence  than  mere  erroneous  belief  is  essential 
to  the  contestants'  case. 

The  contestants  examined  two  physicians  as  expert  wit- 
nesses. The  hypothetical  question  put  to  them  recited  the 
evidence    introduced    by    contestant.      Upon 

8.   84MB :  expert  ,  .,.,,..  ,      , 

ertflenee :  In-     hucb  recital,  cach  physiciau  was  asked  to  state 
his  (^mion  as  to  whether  the  decedent  was 
nnder  an  insane  delnsion.     One  of  such  questions,  with  the 
answer  thereto,  was  as  follows: 

Now,  doctor,  assuming  that  a  young  man  marries  a  girl 
about  sixteen  years  of  age,  whom  he  has  known  about  two 
years,  and  whom  he  loved  with  a  strong,  paasionete  love,  and 
by  his  wife  he  has  bom  to  him  two  children,  a  girl  and  boy 
whose  paternity  he  never  questioned,  and  three  years  after  the 
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marriage  she  becomes  pre^ant  with  a  third  child,  and  at 
about  that  time  he  meets  with  business  reverses  and  goes  to  a 
neighboring  town  and  goes  in  business  and  meets  with  little 
success,  leaving  his  family  behind  him,  although  he  cfHitinues 
to  express  his  love  for  them  and  return  frequently  to  see  them 
and  promises  to  move  them  to  him.  Now,  assuming  that  about 
the  time  of  the  birth  of  this  third  child  the  father  became 
suddenly  possessed  with  the  idea  that  this  son  was  illegitimate 
and  not  bis  own,  and  he  continued  to  entertain  this  idea,  and 
that  arguments  of  his  friends  failed  to  dispel  the  idea  from 
his  mind,  and,  upon  being  argued  with,  he  failed  to  specify 
any  reasons  to  one  witness  who  argued  with  him — to  one  party 
who  argued  with  him — and  to  another  party  he  stated  that  he 
was  satisfied  he  knew  what  he  knew  and  that  he  bad  evidence, 
although  he  did  not  specify  what  the  evidence  was.  Now, 
assuming  that  he  continued  to  entertain  this  idea  up  to  the 
time  of  the  making  of  the  will,  and  assuming  that  he  con- 
tinued to  refuse  to  rec<^ize  his  only  surviving  son,  although 
he  continued  to  show  his  love  for  his  daughter  in  many  acts 
as  well  as  words  as  long  as  he  lived,  and  assuming  he  died 
about  the  age  of  sixty-two  years  leaving  a  will  containing  this 
clause:  'I  give  and  bequeath  to  my  daughter  Maude  May 
Henry  $500.  Also  to  her  brother  Harry  $25.00.'  Basing 
your  cq>inionB  on  the  facts  related,  what  do  you  say  as  to 
whether  or  not  the  man  maintained  an  insane  delusion  as  to 
the  legitimacy  of  his  surviving  soni  A.  I  would  say  that  he 
did. 

Did  this  evidence  entitle  the  contestants  to  go  to  the  jury  t 
We  are  clear  that  the  expert  was  quite  outside  of  bis  realm. 
Except  as  to  an  appropriate  definition  of  "insane  delusion," 
there  was  nothing  in  the  hypothetical  question  that  was  subject 
to  expert  opinion.  The  recital  of  evidence  furnished  a  basis 
for  inference.  The  inferences  to  be  drawn  were  such  as  would 
fairly  arise  in  the  mind  of  the  ordinary  person.  The  full 
efFect,  then,  of  the  question  and  answer  was  that  the  physician 
drew  his  own  inferences  of  fact  from  the  recital  of  evidence, 
and  applied  his  own  conception  and  definitiJn  of  "insane 
delusion."  It  rested  solely  upon  the  jury  to  draw  the  infer- 
ences of  fact,  and  upon  the  court  to  define  "insane  deltunon," 
Vol.  167  lA.— 36 
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within  the  meaning  rd  the  law.  There  was  no  basis  in  the  rec- 
ord t(a  the  purported  expert  opinion,  and  its  introduction 
added  nothing  to  contestants'  case. 

We  had  occasion  to  consider  the  principal  question  in  the 
recent  case  of  Bingst  v.  Jon^,  166  Iowa,  329.  The  facta  shown 
therein  presented  a  stronger  case  for  submission  to  the  jury 
than  do  those  in  the  present  ease.  Our  conclusion  in  that  case 
is  quite  conclusive  against  the  appellants  herein.  To  the  same 
effect,  see  PoHer  v.  Jones,  20  Or.  239  (25  Pac.  769,  12  L.  R.  A. 
161),  wherein  the  subject  of  insane  delusion  is  fully  discussed. 

The  order  of  the  trial  court  is — Affirmed. 

Ladd,  C.  J.,  and  Ws&tib  and  Preston,  JJ.,  c<mcnr. 


J.  C.  Jones  &  Son,  Appellants,  v.  Silzt  Rhoades,  Appellee. 

SalMI  bxflktin:  biscission.  Before  an  action  for  the  replevin  of 
propert;'  Bold  and  delivered  for  a  valuable  consideration  will  lie, 
there  must  be  a  retoni,  or  offer  to  return,  the  conHideration  iec«ived 
therefor. 

Appeal  from  Shenandoah  Superior  Court. — ^HoN.  Qsoboe  H. 
Castle,  Judge. 

Satuboat,  NoyEUBES  28,  1914. 

Action  at  law  in  replevin  to  recover  certain  perscmal 
proper^.  Trial  to  a  jury,  and,  at  conclusion  of  plaintiff's 
testimony,  the  court  directed  a  verdict  for  the  defendant. 
Plaintiff  appeals. — Affirmed. 

Frederick  Fischer  and  Roy  E.  Havens,  for  appellant. 

EiM-l  R.  Ferguson  and  C.  B.  Barnes,  for  appellee. 


Preston,  J. — Plaintiff  sought  to  recover  the  possession  of 
a  wagon,  buggy,  and  plow,  claiming  to  be  the  owner  tiiereof. 
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He  states  the  all^;ed  cause  of  detention  to  be  that  defendant 
purchased  the  aforesaid  property  from  the  plaintiff,  but  that 
defendant  obtained  posaeasion  by  cheating  by  false  pretenses, 
and  that  the  consideration  by  the  defendant  is  a  promissory 
note  signed  by  one  Alfred  Danielson,  which  is  executed  by  a 
different  Danielson  than  that  represented  by  defendant,  and 
that  the  note  was  worthless. 

Defendant  denies  all  the  allegations  of  the  petition,  ex- 
cept that  he  admits  that  the  consideration  given  by  defendant 
to  plaintiff  for  the  purchase  of  the  property  was  a  promissory 
note  signed  by  Alfred  Danielson,  denies  that  said  note  was 
executed  by  a  different  Danielson  than  that  represented  by 
defendant.  Defendant  further  alleges  that  the  $200  note  re- 
ferred to  was  only  a  part  of  the  consideration,  and  that,  as  a 
further  consideration,  defendant  paid  plaintiff  the  snm  of  $5 
in  cash;  that,  in  purauance  of  said  contract  of  sale,  plaintiff 
delivered  the  property  te  defendant,  and  that  plaintiff  has  no 
right,  title,  or  interest  thereto. 

The  plaintiff  introduced  evidence  tending  to  show  the 
false  representation  as  to  the  person  who  had  executed  the 
note,  and  that  the  person  so  represented  as  the  maker  was  not 
such,  and  attempted  to  show  that  the  note  was  worthless.  He 
proved  that  the  maker  of  the  note  had  a  team  and  three  horses 
and  two  colts,  and  that  they  were  incumbered  by  mortgage. 
He  did  not  attempt  to  show  the  value  of  the  horses,  but  did 
seek  to  show  the  amount  of  the  incumbrance  by  evidence  which 
was  incompetent,  and  which  the  trial  conrt  held  to  be  incompe- 
tent upon  proper  objection. 

The  plaintiff  made  no  effort  to  collect  the  $200  note,  and 
did  not  otter  to  return  the  note  or  the  $5  cash  payment  In 
fact,  the  record  shows  that,  at  the  time  suit  was  brought,  the 
note  was  held  by  a  bank.  The  evidence  does  not  specifically 
show  that  it  was  bo  held,  but  it  was  shown  that  the  note  was 
in  the  bank  until  three  weeks  before  the  trial.  The  trial  com- 
menced September  10, 1912,  and  the  petition  was  filed  July  30, 
1912,  more  than  three  weeks  before  the  trial    The  note  bad 
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been  negotiated  by  plaintiff  to  the  bank  and  afterwards  taken 
up  by  the  plaintiff.  The  note  was  not  due  when  this  soit  was 
commenced.    It  matured  September  7,  1912. 

The  principal  point  in  the  ease  is  whether  it  was  neces- 
sary for  plaintiff  to  tender  or  offer  to  retnm  the  $200  note  and 
the  (5  before  commencing  suit.  The  appellant  contends  that, 
where  fraud  is  shown,  there  was  no  contract,  no  meeting  of  the 
minds  of  the  parties,  and  contends  that  if  the  terms  of  a  con- 
tract are  agreed  to,  bnt  the  contract  never  consummated,  and 
under  such  circumstances  defendant  obtains  possession  of 
goods  surreptitiously  and  without  the  consent  of  the  other 
party,  such  other  party  can  recover  without  rescission  of  the 
contract,  citing,  among  other  cases,  Stanley  v.  Irwin,  34  Iowa, 
418.  Such  is  not  the  situation  here.  There  is  no  evidence  to 
show  that  defendant  obtained  possession  of  this  property  sur- 
reptitiously or  without  the  consent  of  the  plaintiff.  If  the 
property  was  obtained  by  fraud  (that  is,  if  the  sale  was  made 
because  of  false  representations  to  the  plaintiff) ,  it  would  be 
voidable,  bnt  is  binding  until  plaintiff  takes  some  steps  to  dis- 
affirm or  rescind  the  contract.  The  Stanley  case  does  not  sus- 
tain the  proposition  just  referred  to,  as  we  shall  show  in  a 
moment. 

Appellant  also  contends  that  the  return  of  money  or  prop- 
erty received  on  a  contract  of  sale  induced  by  fraud  is  not  a 
condition  precedent  to  the  commencement  of  a  suit  in  replevin, 
citing  Sttson  v.  SUl,  18  R.  I.  212  (26  Atl.  196,  21  h.  R.  A. 
206) ;  35  Cyc.  514;  Stanley  v.  Irwin,  supra. 

The  Sisson  case,  supra,  does  so  hold,  but  in  the  note  it  is 
said  that  that  case  is  far  in  advance  of  the  doctrine  generally 
maintained  on  this  question ;  that  the  rule  is  that,  to  entitle 
one  party  to  rescind  for  fraud  a  contract  into  which  he  has 
entered,  he  must  return,  or  offer  to  return,  all  he  has  received 
under  the  contract ;  that  the  weight  of  authority  is  that  the 
contract  must  be  rescinded  before  replevin  will  lie,  which 
makes  a  return,  or  offer  to  return,  a  condition  precedent  to 
the  bringing  of  the  action;  that  the  rescission  must  be  made 
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by  an  offer  to  place  the  wrongdoer  in  statu  quo,  and  some  of 
the  notes  cited  to  that  case  hold  that  a  worthless  note  must  be 
returned. 

In  the  citation  from  Cyc.  it  is  said  that  the  return  of  the 
consideration  is  not  essential  as  a  condition  precedent  to 
action,  if  it  is  worthless.  But  it  most  be  borne  in  mind  that 
in  the  instant  case  there  was  a  payment  of  $5  in  money  in 
addition  to  the  note,  and  the  principle  is  the  same  whether 
the  cash  payment  be  $5  or  $50,  and  we  are  not  satisfied,  from 
the  evidence,  that  the  $200  note  was  worthless.  The  maker 
of  the  not«  was  a  yoong  man,  twenty-foor  years  of  age,  and 
according  to  the  evidence  had  seven  horses  and  colts,  the 
value  of  which  was  not  shown,  nor  was  the  incombrance 
thereon  shown,  and,  as  stated,  the  plaintiff  made  no  effort  to 
collect  the  note. 

The  Stanley  case  does  not  sustain  appellant  in  either  of 
the  propositions  upon  which  the  case  is  cited.  In  that  case 
plaintiff  offered  evidence  tending  to  show  that  the  maker  of 
the  note  was  insolvent.  Defendant  offered  to  prove  that, 
when  the  note  became  due,  the  maker  of  the  note  had  a  snfB- 
cient  amount  of  property,  liable  to  execution,  to  pay  all  his 
debts,  including  tbia  note,  and  such  evidence  was  excluded. 
That  ia  the  only  point  decided  in  that  case,  and  the  court  held 
that  the  evidence  was  competent,  saying : 

If  the  note  was  collectible  and  the  maker  solvent  at  its 
maturity,  plaintiff  suffered  no  loss  by  the  alleged  false  repre- 
sentations of  defendant,  and  was  entitled  to  no  relief,  for  by 
reasonable  diligence,  which  he  was  bound  to  exercise,  he  could 
have  realized  the  amount  due  on  the  note,  the  very  thing  that 
he  complains  could  not  have  been  done. 

In  the  case  of  Hendrtckson  v.  Hendrickson,  51  Iowa,  68, 
language  is  used  from  which  it  might  be  claimed  that  the 
authority  sustains  appellant's  contention,  hat  that  case  was 
reversed  because  of  the  refusal  of  the  court  to  give  a  requested 
instruction.    The  requested  instruction  was  asked  by  the  al- 
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leged  wrongdoer,  and  as  explained  in  Citizens'  Bank  v. 
Barnes,  70  Iowa,  412,  tlie  roling  was  on  the  ground  that  be 
was  entitled  to  as  mueb  as  he  had  requested  at  least ;  the  court 
being  content  not  to  say  whether  he- was  entitled  to  something 
better. 

There  is  a  class  of  cases  holding  that  one  who  attempts 
to  rescind  a  transaction  on  the  ground  of  fraud  is  not  required 
to  restore  that  which  he  would  be  entitled  to  retain  either  by 
virtue  of  the  contract  sought  to  be  set  aude  or  of.  the  original 
liability,  and  we  find  the  Hendricks(yn  case  cited  in  a  number 
of  such  cases  to  sustain  that  proposition.  See  Naiionai  Im- 
provement Co.  V.  Maiken,  103  Iowa,  125,  126 ;  DiUan  v.  Lee, 
110  Iowa,  156, 161 ;  Eastern  v.  Somerv^,  111  Iowa,  164, 175 ; 
Weier  Co.  v.  Railway,  113  Iowa,  188,  194. 

In  Rose  v.  Eggers,  148  Iowa,  306,  the  Heiidrickson  case 
is  again  referred  to,  and  it  is  said  of  the  Bendrickson  case : 

The  case  is  again  referred  to  in  National  Imp.  &  Const. 
Co.  V.  Maiken,  103  Iowa,  118,  as  announcing  an  exception  to 
the  general  rule  exacting  an  offer  to  return,  evidently  without 
having  noticed  the  explanation  in  the  later  decision,  but  this 
was  dicta  and  in  no  wise  essential  to  the  determination  of  the 
question  under  discussion. 

And  in  the  Rose  case  it  was  further  said : 

An  offer  to  restore  the  stallion,  unless  waived,  was  essen- 
tial as  a  condition  precedent  to  the  maintenance  of  the  action, 
and  whether  there  was  such  waiver  was  put  in  issue  by  the 
evidence. 

The  situation  in  the  instant  case  is  not  like  that  in  the 
cases  cited.  The  plaintiff  was  not  entitled  to  retain  the  note 
and  money  if  the  contract  was  set  aside ;  that  is,  he  may  not 
recover  in  this  action  the  property  itself  and,  in  addition 
thereto,  keep  the  money  and  the  note. 

In  Olson  V.  Brison,  129  Iowa,  604,  Mr.  Justice  Ladd, 
speaking  for  the  court,  said : 

Ordinarily,  before  commencing  an  action  at  law  to  recover 
the  price  paid,  the  vendee  must  give  notice  to  the  vendor  of 
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his  election  to  rescind  and  offer  to  retam  the  thing  purchased. 
This  is  for  the  reason  that  the  suit  is  for  the  consequences 
of  rescinding,  and  is  based  on  the  ground  that  it  has  been 
effected.  Technically  plaintiff's  right  to  recover  most  be 
perfect  when  the  suit  is  begun.  But  for  the  necessity  of  a 
tender,  the  conunencement  of  the  act  for  the  consideration 
paid  would  be  a  suflSciently  definite  disaffirmance  of  the  con- 
tract and  an  election  to  rescind.  [Citing  cases.]  The  object 
of  the  tender  is  to  give  the  vendor  the  option  of  joining  in 
the  rescission  and  taking  back  the  property  at  the  earliest 
period.  The  vendee  will  not  be  permitted  to  play  fast  and 
loose  down  to  the  last  moment.  The  petition  contained  no 
allegation  of  an  c^er  to  return  the  property ;  that  is,  to  pat 
the  vendor  in  statu  quo,  as  a  condition  precedent  to  demand- 
ing the  repayment  of  the  consideration  paid. 

In  that  case  the  defendant  admitted,  while  on  the  wit- 
nesa  stand,  that  the  property  would  not  have  been  taken,  had 
it  been  brought  back,  and  this  was  held  enough  to  obviate  the 
necessity  of  a  tender. 

In  the  instant  case,  there  was  a  contract  of  sale  of  the 
property  by  plaintiff  to  defendant.  The  books  lay  down  the 
rule  that  where  the  party  undertaking  to  rescind  has  received 
money  or  property  under  the  terms  of  the  agreement  sought  to 
be  avoided,  to  which  he  has  no  claim  other  than  by  virtue  of 
the  contract,  the  rule  is  of  universal  application  that  an  offer 
to  return,  unless  the  necessity  therefor  has  been  obviated  by 
conduct  of  the  other  party  eonstitating  a  waiver,  ia  essential 
as  a  condition  precedent  to  the  maintenance  of  an  action  at 
law  for  the  recovery  of  property  alleged  to  have  been  fraudu- 
lently procured.  Bishop  on  Contract,  section  679;  Beech  on 
Modem  Law  of  Contracts,  792;  Perley  v.  Balch,  23  Pick. 
(Mass.)  283  (34  Am.  Dec.  56) ;  Sheldon  Axle  Co.  v.  Scofield, 
85  Mich.  177  (48  N.  W.  511) ;  Masam  v.  Bovet,  1  Denio  (N. 
Y.)  69  (43  Am.  Dec.  651) ;  Balue  v.  f oylor,  136  Ind.  368  (36 
N.  E.  269) ;  Rote  v.  Eggerg,  148  Iowa,  306. 

As  before  stated,  such  a  contract  is  voidable  only.  The 
injured  paiiy  may  confirm  it  and  sue  for  damages,  if  he 
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chooses,  or  he  may  disaffirm  it,  in  which  event  fraud  destroys 
the  contract  ab  initio,  and  no  reason  can  be  aasi^ed  tor  per- 
mitting the  party  undertaking  rescission  to  retain  the  prop- 
erty received,  and  at  the  same  time  demand  the  return  of  that 
which  he  had  been  wrongfully  induced  to  part.  If  the  defend- 
ant was  guilty  of  fraud,  the  election  to  rescind  was  entirely 
upon  the  plaintiff.  He  could  elect  to  rescind  or  not  to  rescind. 
The  defendant  could  make  no  such  election.  He  was  bound  by 
the  terms  of  the  contract. 

In  Rose  v.  Eggers,  supra,  the  doctrine  of  the  cases  last 
cited  is  recognized  by  this  court,  and  again  in  Lake  v.  Dredge, 
158  Iowa,  725,  728. 

In  Leek  v.  Chesley,  98  Iowa,  593,  cited  by  appellant,  the 
question  of  return  of  consideration  was  not  involved,  but  only 
the  Question  of  demand,  which  is  an  entirely  different  propo- 
sition. The  holding  in  that  case  was,  in  substance,  that  de- 
mand is  not  necessary  before  beginning  an  action  to  replevin 
a  horse  of  which  both  parties  claim  absolute  ownership. 

From  what  we  have  said,  it  follows  that  the  trial  court 
properly  directed  a  verdict  for  the  defendant  on  the  ground 
that  there  was  no  offer  to  return  the  money  and  property. 
Other  errors  are  assigned,  but  they  relate  to  the  admission  of 
evidence,  but  none  of  this  testimony  relates  to  the  question  of 
tender  or  offer  to  return. 

The  point  snggested  is  decisive  of  the  case,  and  it  is  un- 
necessary to  refer  to  such  other  alleged  errors. — Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Wsaveb,  JJ.,  concur. 


Sarah  E.  Biwwn,  Appellee,  v.  LmooLN  F.  Mosroiim, 
Appellant. 

Contracts:     breach:     dauaoes.     In  an  action  for  breacli  of  contract 

1     the  plaintiff  ia  oalj  required  to  show  that  defendant  did  not  com- 

plj  with  his  agreement,  and  to  prore  the  amount  of  dainaget,  to  be 
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«Dtitled  to  recover;  and  in  e&ae  tlie  defendant  admit*  the  breach  no 
other  proof  ia  Beteanary  to  entiUe  plaintiff  to  nominal  damsgea. 
Thua  where  plaintiff  sued  for  breach  of  contract  to  conatmet  a  tile 
drain  and  defendant  admitted  hia  failure  to  perform  but  alleged 
the  eanatructiOD  of  an  open  ditch  as  a  substitate  plaintiff  was  en- 
title<I  to  nominal  damages  witliout  furtiier  proof ;  and  recover;  could 
not  be  defeated,  in  the  absence  of  proof  of  novation  or  nibBtitution 
of  eontraeta,  tj  a  showing  that  tbe  open  ditch  wM  aa  beneficial  to 
the  owner  aa  the  tile  drain  would  have  been. 

8hm:     bukdkk  or  psoor.     Under  the  foregoing  ciraunfltancea  tbe  de- 

2  fendant  has  the  burden  of  establishing  his  defense  that  the  subati- 
tnted  drain  was  aa  good  or  better  than  that  contracted  for,  and 
plaintiS  was  not  required  to  prove  as  a  part  of  his  main  case  that 
what  defendant  did  waa  not  in  performance  of  hie  contract  and 
not  aa  benefleial  aa  the  drain  contracted  for. 

Same;     marKvcnosB.    An  inatmetion  requiring  plaintiff  to  prove  the 

3  amonnt  of  damages  snstained  bj  the  breach  of  the  contract,  and  in 
placing  the  burden  on  defendant  to  prove  hia  affirmative  defense, 
were  not  ineonaiBtent,  but  related  simplf  to  tbe  burden  of  proof  on 
distinct  isauee. 

Bum:    luaauKK  or  naiuaEa:    KvnnMcz.    The  measure  of  damagea  for 

4  breach  of  contract  to  la;  a  tile  drain,  in  place  of  which  the  con- 
tractor eonatmct«d  an  open  ditch,  ia  the  difference  in  value  with 
and  without  the  improvement  contracted  for;  and  evidence  of  the 
price  tbe  land  sold  for  acune  time  after  the  contract  was  breached 
iraa  inadmiMible,  in  the  absence  of  evidence  of  what  it  might  have 
sold  for  had  the  contract  been  performed. 

Bridoica;  cbobs-exawinatiom  :  cbsdibiuty  or  wrrNiss.  Where  a 
G  witneea  had  testified  on  direct  examination  that  an  open  drain  con- 
•tmeted  b;  defendant  waa  inadequate,  either  because  improperly 
eonstmctad  or  because  it  had  caved  in,  refusal  to  permit  defendant 
to  abow  on  cross-examination  that  he  had  stated  to  a  snbaequent 
pniehaaar  that  On  drain  fumiahed  a  good  outlet  for  the  drainage 
of  tbe  land  was  erroneona;  aa  it  was  a  proper  method  of  teating 
hia  credibili^. 

Saau:  kvidihci  or  talus:  ADUtsstBiUTT.  Where  an  engineer  teati- 
0  ted  that  be  considered  a  tile  drain  derigned  by  him  sofficiant  to 
dr^n  tbe  land,  the  testimony  of  fonnera  of  the  vieinit}'  aa  to  the 
value  of  tbe  farm  with  the  open  ditch  aa  eonatrueted  and  its 
▼alne  had  the  tile  drain  been  eonatrueted  according  to  contract 
waa  admiaaible,  although  the  defendant  showed  that  the  tile  drain 
would  have  been  inadequate. 


570  Bbown  v.  MosTOLiiEB.  [167  Iowa 

Bbbm:      OPIKIOK   BVIDENCB.      A   farmer   h&rinK  bad  experience   in   tile 
7     draintDg  is  competent  to  give  an  opinion  u  to  tlie  effieienc;  of  a 
proposed  BjBtem  of  drainage,  and  may  state  tlio  value  of  the  land 
with  and  without  the  Bjstem. 

Appeal  from  Hancock  District  Court.— Kon.  C.  H.  Ejujn, 
Judge. 

MONDAX,  Deceubeb  14, 1914. 

Action  at  law  to  recover  damages  for  breach  of  a  contract 
to  lay  tile.  Trial  to  a  jury.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. — Reversed. 

Senneff,  BUss  &  Wittoer,  for  appellant. 

J.  E.  Wichman  and  John  HammiU,  for  appellee. 

Deeheb,  J. — At  the  time  of  the  negotiations  leading  to 
a  contract  between  the  parties  for  the  purchase  or  exchange  of 
certain  real  estate  in  Kossuth  county,'Iowa,  they  lived  in  the 
state  of  Illinois ;  and  on  the  5th  day  of  May,  1908,  they  entered 
into  an  agreement  in  writing,  the  material  parts  of  which  are 
as  follows: 

This  agreement,  made  and  entered  into  this  5tb  day  of 
May,  in  the  year  1908,  by  and  between  Lincoln  F,  Mostoller 
of  HoopcBton,  Illinois,  party  of  the  first  part,  and  Sarah  E. 
Brown  of  Blooraington,  Illinois,  party  of  the  second  part: 
"Witnesaetb  that  the  said  party  of  the  first  part  hereby  sells 
to  the  said  party  of  the  second  part  the  following  described 
real  estate  to  wit:  The  northwest  quarter  of  section  twelve 
in  township  ninety-four  north  range  twenty-seven  in  Kossuth 
county,  Iowa,  less  the  right  of  way  of  the  M.  &  St.  L.  B,  R. 
Co.  for  the  consideration  and  property  hereinafter  expressed 
and  described.  On  her  part  the  said  party  of  the  second  part 
in  payment  for  the  above-described  land  in  Iowa  hereby  sells 
to  the  said  party  of  the  first  part  the  following  described  real 
estate,  to  wit:    Lot  nineteen  in  W.  H.  Kreitzer'a  subdivision 
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of  a  part  of  the  Boutheast  quarter  of  section  three  in  township 
tweuty-three  north  range  two  east  of  the  3rd  P.  M.,  known  as 
lots  five,  six,  seven,  eight,  ten,  eleven  and  twelve  of  J.  W. 
Fell's  Outlots  in  Bloomington.  The  party  of  the  second  part 
hereby  agrees  to  take  the  above  described  land  in  Iowa  subject 
to  a  mortgage  of  twenty-five  hundred  fifty  dollars,  said  mort- 
gage falling  due  March  1,  1910,  and  bears  5  per  cent,  interest 
and  the  second  party  agrees  to  assume  the  interest  on  said 
mortgage  from  March  1, 1908.  The  party  of  the  first  part  also 
agrees  to  pay  to  the  party  of  the  second  part  as  a  part  of  the 
consideration  for  the  Bloomington  property  fifteen  hundred 
fifty  dollars,  said  amount  to  be  paid  on  the  delivery  of  the 
deed  as  hereinafter  provided. '  .  .  .  The  first  party  agrees 
to  bring  a  fourteen-iuch  tile  from  the  open  ditch  on  the  south 
side  of  said  section  to  the  culvert  of  the  above  mentioned  rail- 
road, said  tile  to  be  at  least  three  and  a  half  feet  deep  at  the 
culvert  and  to  be  put  in,  in  &  good  workmanlike  manner  and 
allow  the  second  party  and  her  grantees  of  the  above  described 
land  to  drain  into  said  tile.  The  deed  from  Mostoller  to  Brown 
above  provided  for  shall  provide  for  said  tile.  The  said  Brown 
is  to  continue  said  tile  to  the  north  line  of  the  above  land  to 
be  conveyed  and  to  end  up  with  not  less  than  an  eight  inch 
tile.  The  said  Mostoller  is  to  have  the  right  to  dispose  of  the 
right  for  outlet  for  the  land  north  of  the  land  in  question 
being  about  sixty  acres. 

Pursuant  to  this  contract,  defendant,  his  wife  joining 
therein,  executed  and  delivered  to  plaintiff  a  warranty  deed 
for  the  land,  which  deed  contained  the  following,  among  other 
provisions : 

The  grantors  agree  to  bring  a  fourteen-inch  tile  from  the 
south  side  of  said  section,  to  the  culvert  of  the  above  mentioned 
railroad.  The  grantee  agrees  to  extend  the  tile  to  the  north 
line  of  the  above  described  land,  and  to  end  up  with  not  less 
than  an  eight-inch  tile.  The  grantee  is  to  have  the  right  to 
drain  into  the  fourteen-ineh  tile.  The  grantors  are  to  have  the 
right  to  dispose  of  the  right  to  about  sixty  acres  of  land  in  sec- 
tion one  for  draining  through  the  within  described  tile,  utu- 
ated  in  the  county  of  Kossuth  in  the  state  of  Iowa. 

This  deed  was  executed  May  6, 1908,  and  plaintiff,  either 
by  herself  or  another,  moved  upon  the  farm  in  the  spring  of 
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the  year  1909,  and  continaed  to  occupy  it  nntil  the  sammer 
of  1911,  when  it  waa  sold  or  traded  by  her  for  other  property. 
It  if  admitted  that  defendant  did  not  pot  in  the  tile  as  agreed, 
but  he  claims  that  he  did  dig  open  ditches  upon  his  land  which 
connected  with  the  lands  of  plaintiff,  and  other  landa;  the 
plaintiff  agreeing  to  accept  this  aa  a  substitute  for  the  tile 
agreed  to  be  put  in.  Thia  was  squarely  denied  by  plaintiff, 
and  the  jury  found  againat  defendant  on  this  issue.  Defend- 
ant also  pleaded  that  the  system  of  open  ditches  constructed 
by  him  were  just  as  good  and  efficient  as  the  tile  would  have 
been,  and  that  plaintiff  suffered  no  dami^es  from  defendant's 
breach  of  contract.    Defendant  farther  pleaded : 

That  relying  upon  said  verbal  agreement  and  pursuant 
thereto  the  defendant  did  in  the  fall  of  1909  and  spring  of 
1910  cause  to  be  constructed  said  capstan  ditch  as  agreed  upon, 
and  connected  said  capstan  ditch  with  said  railroad  culvert  by 
a  fourteen-inch  tile  drain  about  400  feet  in  length;  that  the 
plaintiff  exprcBsed  herself  entirely  satisfied  with  said  change 
and  with  said  work  so  changed ;  that  during  alt  of  the  time 
that  said  work  was  being  done  the  plaintiff  had  actual  knowl- 
edge thereof,  and  that  she  and  those  representing  her  were 
upon  the  ground  both  during  the  time  said  work  was  being 
done  and  after  it  was  fully  completed,  and  that  neither  the 
plaintiff  nor  those  representing  her  at  any  time  made  any 
objection  in  regard  to  the  construction  of  said  open  ditch  or 
to  the  manner  of  doing  the  work;  and  that  after  the  comple- 
tion of  said  work  the  plaintiff  and  those  representing  her  ex- 
pressed themselves  as  being  entirely  satisfied  therewith,  and 
never  at  any  time  objected  thereto  until  about  the  time  this 
action  was  started  in  the  fall  of  1911. 

The  affirmative  allegations  in  defendant's  answer  were 
denied  by  operation  of  law,  and  upon  the  issues  so  presented 
the  case  was  tried  to  a  jury  resulting  in  a  verdict  and  judg- 
ment for  plaintiff,  in  the  sum  of  $1,000,  and  defendant  appeals. 

The  theory  on  which  the  case  was  presented  to  the  jury 
will  fully  appear  from  the  instructions,  from  which  we  quote 
as  follows: 
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(3)  It  is  conceded  by  the  partiea  hereto  that  the  defend- 
ant MostoUer  never  constructed  the  tile  outlet  in  accordance 
with  the  terms  of  the  original  agreement.  If  you  find,  from 
the  weight  or  preponderance  of  the  evidence  introduced  upon 
the  trial,  that  the  plaintiff  Brown,  subsequent  to  the  time  the 
original  agreement  was  made,  agreed  with  defendant  Moetoller 
that  a  capstan  ditch  and  tile  eztensioa  from  same  to  the  rail- 
rpad  culvert  might  be  constructed  by  defendant  Moatoller,  and 
that  same  would  be  accepted  by  plaintiff  in  lieu  of  the  tile 
outlet  as  provided  in  the  original  contract,  and  you  further 
find  that,  in  pursuance  of  such  later  agreement,  said  capstan 
ditch  and  tile  connection  were  constructed,  then  plaintiff  is 
not  entitled  to  recover  of  defendant  in  this  action.  The  bur- 
den is  upon  the  defendant  to  so  prove. 

(4)  If  you  find,  from  the  weight  or  preponderance  of  the 
evidence  introduced  upon  the  trial,  that  the  drainage  system 
which  was  established  furnishes  as  good  an  outlet  for  the 
plaintiff's  land  as  the  fourteen-inch  tile  alone,  if  pot  in  in 
accordance  with  the  terms  of  the  original  contract,  would 
have  furnished,  then  the  defendant  is  not  liable  to  plaintiff 
in  this  action.    The  burden  is  upon  the  defendant  to  so  prove. 

(5)  If  yon  fail  to  find  for  the  defendant  tinder  either 
paragraph  3  or  paragraph  4  hereof,  then  you  should  allow 
plaintiff  aa  damages  the  difference,  if  any,  between  the  reasoa- 
able  market  value  of  the  land  owned  by  her,  provided  with  the 
drainage  system  actually  established,  at  about  the  time  of  the 
completion  thereof,  as  shown  by  the  evidence,  and  what  said 
land  would  have  been  reasonably  worth  in  the  market  at  said 
time  if  the  tile  outlet  provided  for  in  the  original  contract 
had  been  constructed,  provided  you  find  from  the  evidence 
that  said  land  would  have  been  worth  more  with  the  tile  out- 
let provided  in  such  original  contract  than  with  the  drainage 
system  which  was  in  fact  established.  The  burden  is  upon  the 
plaintiff  to  prove,  by  the  weight  or  preponderance  of  the  evi- 
dence, introduced  upon  the  trial,  the  amount  of  damages,  if 
any,  sustained  by  her. 

(7)  The  fact  that  the  defendant  co-operated  with  Mr. 
Blair  and  others  in  the  construction  of  the  drainage  system, 
instead  of  constructing  same  by  himself,  should  not  be  con- 
sidered against  the  defendant  in  this  action ;  for,  if  the  drain- 
age system  which  was  established  furnished  as  good  an  outlet 
tor  the  plaintiff's  land  as  the  tile  provided  for  in  the  contrset 
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would  have  farnislied,  it  makes  no  difference  that  the  defend- 
ant associated  with  others  in  the  construction  of  said  drain  or 
the  fact,  if  it  be  a  fact,  that  the  drainage  system  which  was  ■ 
established  was  less  expensive  for  him  than  the  tile  would  have 


But  one  only  of  these  instructions  is  complained  of,  and 
that  is  No.  5. 

Defendant  asked  several  instructions,  some  of  which  were 
given  and  others  refused,  and  the  only  complaint  now  made  in 
this  respect  is  with  reference  to  the  court 's  failure  to  give  No. 
4  asked  by  him,  reading  as  follows : 

If  you  find  from  the  evidence  that  the  reasonable  market 
value  of  the  land  owned  by  the  defendant  was  as  much  with 
the  drainage  improvement  as  it  was  constructed  by  the  de- 
fendant as  it  would  have  been  if,  instead  of  such  improve- 
ment, the  defendant  had  constructed  the  tile  called  for  in  the 
contract,  yonr  verdict  must  be  for  the  defendant;  and,  in 
determining  whether  such  land  was  worth  as  much  vrith  the 
drainage  which  the  defendant  did  provide  as  it  would  have 
been  with  the  drainage  provided  for  in  the  contract,  yon  have 
the  right  to  consider  what  the  farm  sold  for. 

Under  the  issues  tendered  it  was  only  necessary  for  plain- 
tiff to  prove  that  defendant  did  not  comply  with  his  contract 
(and,  as  this  was  admitted  by  him  in  his  testimony,  no  other 

proof  was  needed) :  and  the  amount  of  dam- 
bteacb;  dam-     agcs  Suffered  by  her  because  of  defendants 

breach  of  the  agreements.  Without  proof  of 
any  damages  whatever  plaintiff  was  entitled  to  a  nominal  sum 
for  defendant's  admitted  breach  of  contract.  Indeed,  under 
the  record,  the  jury  finding  there  was  no  novation  or  substitu- 
tion of  contracts  or  settlement  by  act  of  the  parties,  plaintiff 
would  have  been  entitled  to  nominal  damages  under  well- 
settled  principles,  even  if  defendant  had  shown  a  benefit  to 
plaintiff  through  the  performance  of  something  else.  Vide 
Sutherland  on  Damages  (2d  Ed.),  sections  9  and  10,  and  the 
many  eases  cited,  among  which  are :  Murphy  v.  Fond  du  Lac, 
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23  Wis.  365  (99  Am.  Dec.  181)  j  Cook  v.  HuU,  3  Pick.  (Mase.) 
269  (15  Am.  Dee.  208) ;  Chamberlain  v.  Parker,  45  N.  Y.  569 ; 
Chapman  v.  Thames  Mfg.  Co^  13  Conn.  269  (33  Am.  Dec. 
401).  See,  alBo,  Sedgwick  on  Damages  (lat  Ed.),  pages  53 
and  54.  Defendant  pleaded  afSrmatively,  and  as  a  matter  of 
complete  defense,  that  he  did  furnish  plaintiff  with  as  good 
or  better  an  outlet  than  the  tiie  drain  provided  for  in  the 
contract,  and  that  becanse  thereof  plaintiff  suffered  no  dam- 
age. This  was  a  confession  that  he  did  not  comply  with  his 
contract  and,  as  a  matter  of  law,  if  there  had  been  no  other 
issue,  would  have  entitled  the  plaintiff  to  a  verdict  for  nominal 
damages  alone. 

Instruction  No.  4  given  by  the  trial  court,  of  which  com- 
plaint is  made,  properly  placed  the  burden  on  defendant  of 
showing  this  affirmative  defense  pleaded  by  him,  but  was  more 
2.  Simb:  burden    favorable  to  defendant  than  he  was  entitled 
of  proof.  Jo     Having  admitted  that  he  did  not  comply 

with  his  contract,  and  pleaded  that  what  he  did  do  was  just  as 
good  as  what  the  contract  called  for,  it  seems  to  us  that  the 
burden  was  upon  him  to  establish  this  afBnnative  defense. 
Qaestions  arose  in  the  testimony  as  to  whether  Ihe  tile  drain 
provided  for  in  the  contract  would  have  properly  drained  the 
land  had  it  been  put  in,  and  also  as  to  the  adequacy  of  the 
open  ditch  construction;  and  remembering  that  in  the  first 
instance  plaintiff  was  only  required  to  prove  the  breach  of  the 
contract,  and  the  amount  of  her  damages  if  she  claimed  any- 
thing more  than  nominal  for  defendant's  failure  to  perform 
bis  duty,  it  is  apparent  that  if  defendant  is  to  take  advantage 
of  his  plea  that  he  did  not  perform,  but  did  something  else 
which  was  equally  good,  the  burden  was  upon  him  to  so  show. 
In  the  first  instance,  the  question  was :  What  was  the  differ- 
ence in  the  value  of  the  land  with  and  without  the  tile  pro- 
vided for  by  the  contract  I 

Defendant  presented  another  affirmative  issue,  to  wit, 
that  he  should  not  be  held  liable  for  this  difference  because  he 
did  something  else  which  was  of  equal  value.    If  the  testimony 
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was  in  equipoise  on  this  propositjoQ,  then  defendant  failed  to 
efitablish  this  affirmative  issne.  Sorely  it  was  not  incumbent 
on  plaintiff  to  prove  by  a  preponderance  of  the  testimony,  and 
as  a  part  of  her  main  ease,  that  what  the  defendant  did,  which 
was  not  in  performance  of  his  contract,  was  not  as  beneficial 
as  what  be  contracted  to  do. 

By  the  next  instruction  the  burden  was  properly  placed 
on  plaintiff  to  show  the  amount  of  her  damages  due  to  defend- 
ant's breach  of  contract.  The  two  rules  are  not  inconsistent, 
8    saui  •  iMtrue-    *^  defendant  contends.     They  relate  simply 

tiou.  j^  (jiQ  burden  of  proof,  and  the  fourth  did  not 

cast  upon  the  defendant  the  burden  of  proving  or  negativing 
the  amount  of  damages  which  plaintiff  was  required  to  show 
in  order  to  recover.  The  effect  of  the  testimony  regarding 
what  defendant  did  in  place  of  what  he  agreed  to  do  was, 
save  as  we  have  already  suggested,  properly  stated. 

If  this  were  not  the  rule,  it  would  cast  the  burden  upon 
plaintiff  of  showing  affirmatively  and  by  a  preponderance  of 
the  testimony  that  what  defendant  did  was  not  the  equivalent 
of  what  he  undertook  to  do,  whereas,  according  to  onr  view  of 
the  law,  the  rule  is  that,  if  the  testimony  on  this  proposition 
was  in  equipoise,  the  defendant  must  fail ;  for  it  was  an  affirm- 
ative defense,  a  plea  in  confession  and  avoidance  of  plaintiff's 
claim  made  in  the  petition.  After  all  the  plaintiff  was  prop- 
erly required  to  prove  the  amount  of  her  damages,  but  the 
burden  was  placed  upon  defendant  of  proving  that  he  did 
something  else  which  saved  him,  as  he  claimed,  from  all 
damages. 

II.  It  appears  from  the  testimony  that  in  the  year  1911 

plaintiff  disposed  of  the  land  to  one  Orady,  taking  in  exchange 

a  house  and  lot  valued  at  $2,000,  although  there  is  testimony 

showing  that  it  was  worth  from  $1,200  to 

or  damaKo ;      $1,500  and  that  the  land  was  put  in  at  $80 

evidence. 

per  acre,  and  defendant  received  $500  from 
the  plaintiff  for  making  the  deal.  It  also  appears  that  defend- 
ant paid  $55  per  acre  for  the  land  when  he  bought  it  in  the 
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year  1907,  and  that  there  was  then  no  tile,  ditch,  or  drain  for 
the  land.  We  refer  to  this  at  this  time  because  o£  defendant's 
contention  that  the  trial  court  erred  in  refusing  his  instruc- 
tion No.  4,  already  quoted. 

Plaintiff  generally  selected  the  summer  or  fall  of  the  year 
1910,  as  the  time  at  which  to  estimate  her  damages,  and  de- 
fendant fixed  several  periods,  all  of  which  were  after  he  had 
constructed  the  open  ditch.  Both  undertook  to  estimate  the 
values  with  and  without  the  tile  drainage  provided  in  the 
contract,  and  defendant  directed  his  witnesses*  attention  to 
the  diiference  in  value  with  the  open  ditch  system  and  with 
the  tile  system  provided  in  the  contract.  Now  the  requested 
instruction  says  that,  in  determining  whether  the  land  was 
worth  as  much  with  the  drainage  which  defendant  did  pro^ 
vide  as  it  would  have  been  with  the  drainage  provided  for  in 
the  contract,  the  jury  had  the  right  to  consider  what  the 
farm  sold  for.  This  instruction  was,  as  we  tiiink,  properly 
refused.  The  question  as  to  whether  the  land  was  worth  as 
much  with  the  one  as  with  the  other  would  not  be  affected  one 
way  or  the  other  by  what  it  sold  for  in  its  then  condition  alone. 
It  does  not  matter  what  it  sold  for  at  any  time  in  its  then 
condition  without  evidence  as  to  what  it  might  have  sold  for, 
to  the  same  party,  had  the  tiled  drain  been  constructed.  What 
it  sold  for  was  some  evidence  as  to  its  value  at  that  time ;  hut, 
in  the  absence  of  testimony  as  to  what  it  was  worth  at  that 
time  had  the  tile  been  in  according  to  contract,  the  sale  price 
was  no  criterion  whatever  as  to  the  difference  in  value.  The 
instruction  singled  ont  a  single  piece  of  testimony  which  in 
itself  and  standing  alone  was  unimportant.  In  other  words, 
where  a  question  arises  as  to  the  damages  to  a  particular  piece 
of  property,  due  to  a  failure  to  put  some  improvements  upon 
it,  which  is  to  be  determined  by  comparing  its  value  with  and 
without  the  improvements,  the  price  at  which  the  property 
sold  at  any  time  standing  alone  and  by  itself  furnishes  no  test 
whatever  as  to  the  damages,  for  it  lacks  one  number  of  the 
equation.  All  that  the  selling  price  has  to  do  with  it  is  that 
Vol,  187  lA.— 37 
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it  is  some  evidence  of  its  value  at  the  time  of  the  sale.  The 
error  in  such  au  instruction  appears  when  it  is  remembered 
that  one  buying  a  particular  piece  of  land  has  the  right  to 
the  benefit  of  his  bargain,  and  so  one  selling  has  the  right  to 
get  all  that  he  can;  and,  when  he  claims  damages  from  a 
stranger  for  failure  to  perform  a  contract  for  the  benefit  of 
the  land,  he  should  not  be  held  down  by  a  showing  that  he  paid 
either  too  much  or  too  little  for  the  land,  or  that  he  sold  it  for 
much  more  than  it  was  worth. 

To  arrive  at  the  damages  in  such  cases,  the  rule  is  to  fix 
the  value  with  and  the  value  without  the  improvement,  leaving 
it  to  the  jury  to  make  the  subtraction.  The  establishment  of 
nothing  more  than  its  value  without  the  improvement  by  blow- 
ing a  sale  at  a  given  price  in  no  manner  fixes  the  damages  sus- 
tained. Witnesses  in  such  cases  differ  in  their  estimates,  and, 
if  appellant's  contention  were  correct,  he  could  absolutely  de- 
stroy perfectly  competent  testimony  by  simply  introducing 
evidence  which  in  itself  amounts  to  nothing.  Had  the  instmc- 
tion  said  that  the  price  at  which  the  land  sold  was  seme  evi- 
dence as  to  its  value  in  its  then  condition,  at  that  time,  it  would 
not  have  been  objectionable.  But  this  is  not  the  effect  of  the 
language  used.  It  plainly  says  that  the  selling  price,  without 
more,  is  evidence  of  the  difFerence  in  values.  Manifestly  this 
cannot  be  so.    So  much  for  the  instructions  complained  of. 

III.  Rulings  on  the  admission  and  rejection  of  testimony 
are  challenged.    One  of  plaintifF's  sons  was  a  witness  for  her, 
and  he  gave  testiniony  tending  to  show  that  the  drainage  sys- 
tem provided  by  defendant  was  inadequate, 
crom-^iamina.    either  because  improperly  constructed  or  he- 
biiitr  of  viV      cause  the  open  ditches  had  washed  and  had 
become  filled  by  caving  in  of  the  banks.    He 
also  testified  to  the  flooding  of  bis  mother's  lands.    On  cross- 
examination  the  following  record  was  made : 

I  went  with  Mr.  Orady,  who  purchased  the  land  from  my 
mother.  I  did  not  go  clear  down  to  the  ditch.  I  went  to  the 
culvert.    Q.  And  didn't  you  tell  Mr.  Grady  at  that  time  when 
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he  was  looking  at  that  land  that  that  tile  and  that  ditch  fnr- 
nished  a  good  outlet  for  the  drainage  of  your  mother's  farmt 

■  (That  is  objected  to  as  incompetent,  immaterial,  improper 
cross-examination,  improper  impeachment  evidence,  or  laying 
a  foundation  for  the  impeachment  of  the  witness.  He  is  not 
a  party  to  this  case,  and  a  party  would  not  be  bound  by  any- 
thing that  he  said  there.  Sustained.  Defendant  excepts.) 
A.  It  was  abont  the  4th  of  July  that  Mr.  Grady  and  I  were 
oiit  there.  Q,  Yes.  Well,  didn't  you,  out  there  at  that  time 
in  the  vicinity  of  the  culvert,  tell  Mr.  Grady  that  that  tile 
and  that  diteh  furnished  a  good  outlet  for  the  drainage  of 
your  mother's  farm?  Mr.  Wichman:  The  same  objection. 
Court:  I  think  this  is  not  croes-examination.  Mr.  Senneff: 
It  iB  for  the  purpose  of  impeachment,  your  honor.  Court: 
Tea,  I  understand,  but  then  I  don't  recall  anything  in  the  di- 

.  reet  examination  which  would  make  this  proper  impeachment. 
Mr.  Senneff:  He  says  the  ditch  was  crumbling  in.  The  only 
purpose  that  they  would  have  of  showing  that  would  be 
that  the  ditch  did  not  furnish  an  outlet.  Court :  That  is  a 
conjecture.  Mr.  Senneff:  Certainly,  if  it  was  not  for  that 
purpose  I  cannot  see  any  other  purpose  it  could  serve  if  it 
was  not  to  show  that  it  would  not  be  a  good  outlet.  Court: 
Call  your  next  witness.  (Defendant  excepts  to  the  ruling  of 
the  court.)  Mr.  Senneff:  We  move  to  strike  from  the  testi- 
mony of  Mr.  Brown  all  statements  made  concerning  this  ditch, 
because  now  the  position  is  taken  that  it  was  not  for  the  pur- 
pose of  claiming  it  was  not  a  good  outlet  and  it  is  wholly 
immaterial  for  any  other  purpose.  (Overruled.  Defendant 
excepts.) 

These  rulings  were,  as  it  seems  to  us,  erroneous.  The, 
statement  made  by  him  to  Grady  was  to  the  effect  that  the  im- 
provements made  by  defendant  furnished  a  good  outlet  for 
the  drainage  of  his  mother's  land,  whereas  he  had  testified  in 
chief  that  it  afforded  no  outlet;  that  crops  could  not  be  put 
in  on  the  land ;  that  the  outlet  was  in  the  wrong  place,  and 
finally  said : 

Why  the  diteh  in  the  summer,  the  banks  were  cracked 
back  and  was  starting  to  cave  in  and  part  of  it  had  caved  in ; 
that  just  caved  in  like  shale,  just  shelled  off  and  some  places 
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there  would  be  chimkB  of  that  scale  fell  in  jnst  like  rock, 
quarry  rock,  and  it  is  falling  in  more  all  the  time  and  there 
is  no  grade  to  it.  The  bottom  of  the  ditch  is  np  and  down  and 
some  places  it  is  filled  np  high  and  other  places  it  is  not.  It 
forms  a  dam  in  the  bottom  of  the  ditch. 

That  the  ruling  was  erroneous,  see :  State  v.  Matketon, 
130  Iowa,  440;  State  v.  Wright,  112  Iowa,  436;  WhippU  v. 
Rich,  180  Mass.  477  (63  N.  E.  5) ;  McCleUan  v.  B.  R.,  105 
Mich.  101  (62  N.  W.  1025) ;  Patchin  v.  Ituvrmce  Co.,  13  N. 
T.  268.. 

lY.  After  introducing  testimony  from  an  expert  engineer 

that  he  dedgued  the  tile  drain  provided  for  in  the  deed,  at  the 

instance  of  the  defendant,  Moetoller,  and  other  parties  in 

interest,  and  that  he  believed  then  it  was  ade- 

(tence'ot  value:   quate  for  the  purpose  of  draining  the  land 

BdmlralbUltT.        ^  -  .         . 

purchased  by  plaintiS;  and  also  at  the  time 
of  trial  that  he  believed  it  to  be  adequate,  plaintiff  called 
several  farmers  who  owned  land  in  the  vicinity  and  who  had 
either  drained  their  own  land  or  were  acquainted  with  the 
matter  and  manner  of  drainage  of  lands  in  the  vicinity;  and 
showed  by  them,  over  defendant's  objections,  the  value  of  the 
land  in  its  then  condition,  and  its  value  had  the  tale  drain 
been  put  in  according  to  the  contract.  Objection  was  made 
to  all  this  testimony  beeaose  the  witnesses  were  not  civil 
engineers,  and  that  they  did  not  have  sufficient  knowledge  of 
the  subject  of  drainage  to  give  any  opinion  as  to  the  value  of 
the  land,  either  with  the  open  ditches  or  with  the  tile  drain  as 
provided  by  the  contract. 

They  were  mwiifestly  competent  to  speak  of  the  value  of 
the  land  as  it  then  was,  for  they  knew  it  and  knew  the  effect 
of  the  open  ditch  system  upon  the  land.  As  to  the  value  had 
the  tile  been  put  in,  some  of  them  were,  as  we  think,  compe- 
tent to  apeak  by  reason  of  their  experience;  and  others  who 
spoke  had  the  right  to  assume,  in  view  of  the  record  as  it  then 
stood,  that  the  system  of  tiling  called  for  by  the  ccmtract 
would  have  been  adequate.    As  to  such  the  value  of  their  tes- 
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timony  would  be  materially  affected,  or  perhaps  entirely  de- 
.Btroyed,  by  the  defendant's  testimony,  which  he  subaequently 
adduced,  tending  to  show  that  the  system  of  tiling  proposed 
would  have  been  inadequate;  or,  if  not  entirely  inadequate,  no 
better  than  the  open  ditehes.  But  this  would  be  no  reason  for 
rejecting  their  testimony  when  offered. 

Moreover,  the  objection  interposed  by  defendant's  coun- 
sel was  based  upon  Uie  thought  that  the  drain  was  to  be  laid 
Z%  feet  deep ;  whereas,  the  contract  says  it  should  be  laid  at 
least  3^  feet  deep.  Manifestly  the  objection  was  untenable 
on  the  ground  stated. 

It  is  not  true,  as  defendant  contends,  that  no  one  but  a 
drainage  engineer  was  competent  to  give  testimony  as  to  the 
value  of  the  lands  under  either  system  of  drainage.    Plain- 
T    SiMB'  opinioD    *'^  might  prove,  as  she  did,  both  by  direct 
eTidence.  testimony  and  by  inference,  that  tlie  tile  as 

provided  for  would  have  been  adequate  for  the  purposes  in- 
tended ;  and  by  other  witnesses  the  values  with  and  without 
the  tiling  system.  In  other  words,  it  was  not  required  that  any 
given  witness  be  an  expert  in  drainage  matters  as  well  as  in 
land  values.  If  this  were  not  true,  it  might  happen  in  many 
cases  that  plaintiff  coold  not  prove  his  case  at  all  because 
unable  to  find  witnesses  who  were  acquainted  with  the  ade- 
<]aacy  of  a  proposed  drainage  system,  and  also  familiar  with 
the  values  of  land  in  a  given  locality.  Again,  even  though  a 
question  of  expert  knowledge  be  Involved  in  the  matter  of  land 
values,  a  witness  need  not  necessarily  have  gained  his  knowl- 
edge from  the  books.  Experience  is  often  as  wise  a  teacher  as 
the  professor  who  is  familiar  with  books  and  theories.  In 
other  words,  a  farmer  who  has  had  experience  in  laying  tile 
may,  we  think,  be  qualified  to  give  an  opinion  as  to  the  efficacy 
of  a  proposed  system  of  drainage  by  the  use  of  tile.  So  that 
even  if  this  knowledge  be  essential,  it  appears  that  as  to  some 
of  the  witnesses  they  were  qualified  even  from  this  standpoint. 
The  weight  and  value  of  their  testimony  would  depend,  of 
course,  upon  what  the  jury  should  find  the  fact  to  be  as  to 
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either  system  of  drainage.  If  taty  of  the  premises  aamuned  by 
the  value  witneBsea  were  shown  to  be  untrue,  their  opinions . 
would  be  affected  thereby,  and  entirely  disregarded  or  materi- 
ally minimized.  But  their  testimony  in  the  first  instance 
would  be  competent. 

For  the  error  pointed  out,  the  judgment  toust  be,  and  it 
is, — Reversed. 

Ladd,  C.  J.,  and  Gatnob  and  Withbow,  JJ.,  concurring. 


In  re  Estate  of  Finlet  McDonald,  Deceased,  Fabmebs'  Ez- 
CHANOB  Bane,  Appellant,  v.  Finle;  McDonald,  Execu- 
tor, Appellee. 

PkTtnorsblp:     evidence.    la  this  proceeding  to  enforce  tbe  pSTtneat  ol 

1  partnership  notes  against  the  estate  of  a  decedent,  on  the  theoty 
that  he  waa  a  member  of  the  partnerebip,  the  evidence  it  held  insuf- 
ficient to  eBtabliah  the  partnership  relation. 

Some:     pabtnbbshtp  liabilitt:     estoppel.     One  may  be  estopped  by 

2  hia  acta  and  conduct  to  deny  liability  as  a  partner,  although  not  in 
fact  a  member  of  the  firm ;  and  one  holding  himself  out,  or  know- 
ingly permitting  himself  to  be  held  out  to  another  as  a  partner,  may 
be  liable  for  partnership  indebtedness  to  one  in  good  faith  relying 
on  the  assumption  of  the  partnership  relation,  although  the  relation 
did  not  in  fact  exist.  Where,  however,  such  a  firm  creditor  knew 
or  had  good  reason  to  know  that  such  pretended  partner  was  not  in 
fact  a  partner  an  estop[iel  does  not  exist;  as  a  creditor  of  the  firm 
mnst  show  that  he  vrould  not  have  extended  the  credit,  unless  he 
knew  or  had  reason  to  know  that  such  person  was  a  member  of  tbe 
firm. 

Same:    pabtnekship  liability:    evidence.    In  this  action  the  evidence 

3  is  held  insufficient  to  show  that  decedent  held  himself  oat,  or  per- 
mitted himself  to  be  held  out,  as  a  member  of  the  partaerehip  liable 


Evidenco:     stateuents  of  a  decedent.     Although  the  statements  of  a 
4     deceased  person  are  admissible  in  evidence,  when  made  many  yean 
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before  and  aie  detailed  from  memorj  onlj,  thej  &re  not  entitled  to 
great  weight. 

Appeal  from  Polk  District  Court — Hon.  Lawbkncb  Db 
Gbait,  Judge, 

Monday,  Decehbbs  14,  1914. 

Opinion  states  the  case. — Affirmed. 

Dale  £  Harvison,  for  appellant. 

Wilkinson  d  Wilkinson  and  Hunn  <£  Jones,  for  appellee. 

Gatnob,  J.— Od  the  28th  day  of  February,  1908,  the 
plaiutiff  herein,  the  Farmers'  Exchange  Bank  of  Ankeny,  filed 
its  claims  against  the  estate  of  Finley  McDonald,  Sr.,  in  which 
it  states:  That  Finley  McDonald  died  on  November  20,  1907. 
That  be  left  a  wOl.  That  the  will  vas  duly  probated,  and  that 
Fiuley  McDonald,  Jr.,  his  son,  was  duly  appointed  executor. 
That  on  the  19th  day  of  December,  1905,  Finley  McDonald, 
Sr.,  was  a  member  of  the  partnership  or  firm  of  F.  McDonald 
&  Sons,  and  on  said  date  the  firm  executed  and  delivered  to 
the  First  National  Bank  of  Winteraet  its  promissory  note, 
s^ed  F.  McDonald  &  Sons,  for  $260  and  on  the  8th  day  of 
May,  1906,  Finley  McDonald,  Sr.,  being  still  a  partner,  the 
firm  executed  and  delivered  to  the  First  National  Bank  of 
Winterset  a  note  for  $616.21,  and  on  the  8th  day  of  August, 
1906,  it  ezeciit«d  and  delivered  to  said  f^rst  National  Bank  of 
Winterset  its  two  promissory  notes,  one  for  $1,300  and  one 
for  $1,600,  signed  Finley  McDonald  &  Sons.  That  on  the  27th 
day  of  May,  1907,  the  said  hank,  for  a  valuable  consideration, 
transferred  said  notes  to  this  plaintiff,  and  this  plaintiff  is  now 
the  owner  thereof,  and  asks  that  its  claims  be  established  based 
upon  said  notes,  against  the  estate  of  Finley  McDonald,  Sr. 
On  July  13, 1909,  the  executor,  Finley  McDonald,  Jr.,  filed  an 
answer,  denying  practically  each  and  every  allegation  of 
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plaintiff's  claim,  except  that  Finley  McDonald,  Sr.,  died  at 
the  time  alleged,  and  that  thia  defendant  ia  t^e  executor  of 
his  last  will  and  testament  On  January  17,  1913,  four  jeara 
after  the  filing  of  the  answer,  the  plaintiff  filed  the  following 
amendment  to  ita  petition : 

That  daring  the  transactions  mentioned  in  plaintiff's 
petition,  and  for  a  long  time  prior  thereto,  up  to  the  27th  day 
of  May,  1907,  the  said  Finley  McDonald,  Sr.,  held  himself  out 
to  the  general  public  and  to  the  First  National  Bank  of 
Winterset  as  a  member  of  the  firm  of  F.  McDonald  &  Sons, 
and  responsible  for  and  liable  upon  notes  signed  by  his  son 
John  F.  McDonald  under  and  with  the  firm  name  of  F.  Mc- 
Donald &  Sons,  and  that  John  F.  McDonald,  with  full  knowl- 
edge, consent,  and  approval  of  Finley  McDonald,  Sr.,  held 
oat  to  the  public  generally,  and  to  said  bank  and  to  thia  plain- 
tiff, that  his  father,  Finley  McDonald,  Sr.,  waa  a  member  of 
the  firm  of  F,  McDonald  &  Sons;  that,  relying  upon  said  rep- 
resentation, the  plaintiff  purchased  the  notes  in  qnestion,  and 
would  not  have  purchased  them  except  for  such  representa- 
tions, and  alleges  that  Finley  McDonald,  if  living,  would  be, 
and  his  executor  ia  now,  estopped  and  barred  from  denying 
that  Finley  McDonald,  Sr.,  was  a  member  of  said  firm. 

Thia  amendment  was  filed  the  next  day  after  the  trial 
had  been  begun. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  the 
court  as  an  equitable  action,  by  consent  of  both  parties,  and 
upon  the  conclusion  of  the  trial  and  its  final  submission,  the 
court  made  the  following  findings  of  fact,  to  wit :  That  said 
Finley  McDonald,  Sr.,  was  not  a  partner  of  his  son,  John  F. 
McDonald ;  that  the  said  Finley  McDonald,  Sr.,  did  not  hold 
himself  out  to  the  plaintiff  as  a  partner  of  hia  said  son ;  that, 
therefore,  the  plaintiff's  petititm  should  be  dismissed  at  its 
costs,  and  judgment  was  entered,  dismissing  the  petition  at 
plaintiff's  costs.  From  this  action,  the  plaintiff  appeals,  and 
assigns  the  following  errors  as  grounds  for  reversaL 

(1)  The  court  erred  in  failing  to  find  that  Finley  Mc- 
Dontdd,  Sr.,  was  a  member  of  the  firm  of  F.  McDonald  &  Sons. 
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(2)  And  in  failing  to  find  that  said  Finley  McDonald, 
Sr.,  had  held  himself  out  to  the  public  generally,  to  the  knowl- 
edge of  the  plaintiff,  as  a  member  of  said  firm,  and  was  liable 
accordingly. 

(3)  And  in  failing  to  find  that  said  Finley  McDonald, 
Sr.,  permitted  his  son,  John  F.  McDonald,  to  hold  him  out  to 
the  public  generally,  to  the  knowledge  of  the  plaintiff,  as  a 
member  of  said  firm,  and  was  liable  accordingly. 

(4)  And  in  failing  to  find  that  said  Finley  McDonald, 
Sr.,  had  held  himself  out  to  the  plaintiff  in  particular  as  a 
member  of  said  firm,  and  was  liable  accordingly. 

(5)  And  in  failing  to  find  that  said  Finley  McDonald, 
Sr.,  permitted  his  son,  John  F.  McDonald,  to  hold  him  out  to 
the  plaintiff  in  particular  as  a  member  of  aaid  firm,  and  was 
liable  accordingly. 

(6)  And  in  failing  to  find  that  said  Finley  McDonald, 
Sr.,  if  living,  would  be,  and  that  defendant,  as  executor  of 
his  estate,  was,  estopped  from  denying  liability  upon  the  notes 
In  suit. 

The  following  appears  to  be  without  controvert  in  this 
record :  That  Finley  McDonald,  Sr.,  during  all  his  life,  was 
a  farmer;  that  he  went  to  Madison  county  in  1901,  and  lived 
1 .  piiPMmaHip  ■  **"  *  ^"™  about  five  or  six  miles  from  Winter- 
'  "'I*""-  ■  set  nntU  October  5,  1905 ;  that  on  March  1, 
1906,  he  removed  to  the  town  of  Ankeny,  and  later  moved  from 
there  to  the  city  of  Des  Moines,  at  which  place  he  died ;  that 
he  never  was  engaged  in  any  other  huainesa  than  that  of  farm- 
ing; that  the  notes  in  suit  were  given  by  his  son,  John  F. 
McDonald,  for  overdrafts  on  the  First  National  Bank  of 
Winterset.  It  does  not  appear  for  what  purpose  this  money 
was  used  that  John  F.  McDonald  obtained  by  means  of  these 
overdrafts.  It  does  appear  that  John  F.  McDonald  kept  an 
account  at  the  First  National  Bank  of  Winterset  in  the  name 
of  Finley  McDonald  &  Sons;  that  the  overdrafts  arose  by 
reason  of  checks  drawn  by  John  F.  McDonald,  and  charged 
by  his  direction,  to  the  account  of  Finley  McDonald  &  Sons. 
It  appears  that,  at  the  time  these  notes  were  given,  John  F. 
McDonald  had  overdrawn  at  this  bank  the  amount  of  these 
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notes;  that  the  notes  were  made  and  execoted,  at  the  time 
stated  in  plaintiff's  petition,  to  satisfy  these  overdrafts.  It 
does  not  appear  that  Pinley  McDonald,  Sr,,  was  in  any  way 
interested  in  the  money  procured  by  means  o£  these  overdrafts. 
It  does  not  appear  that  he  received  any  of  the  money,  or  that 
the  same  was  used  in  any  business  enterprise,  or  for  the  par- 
chase  of  any  property^  in  which  Pinley  McDonald,  Sr.,  was 
interested.  It  does  not  appear  that  Finley  McDonald,  Sr., 
knew,  at  the  time,  that  his  son  John  F.  was  carrying  an  account 
in  the  Winterset  Bank,  under  the  name  of  Finley  McDonald  &, 
Sons.  It  does  not  appear  that  he  knew  that  John  was  checking 
against  any  sneh  account.  It  does  not  appear  that  he  knew 
of  these  overdrafts,  or  the  giving  of  these  notes  in  question, 
until  some  time  after  they  were  given.  The  notes  in  question 
were  assigned  to  the  plaintiff  on  the  27th  day  of  May,  1907, 
without  recourse.  Finley  McDonald,  Sr.,  died  November  29, 
1907.  His  son  John  F.  McDonald  died  October  17,  1908. 
These  notes  were  filed  as  a  claim  against  the  estate  of  Finley 
McDonald,  Sr.,  on  the  28th  day  of  February,  1908. 

There  is  no  evidence  of  any  agreement  of  partnership 
between  Pinley  McDonald,  Sr.,  and  any  of  his  sons,  or  that 
he  had  any  personal  interest  in  any  of  the  buuness  carried  on 
by  John  P.  McDonald,  under  the  name  of  Pinley  McDonald 
&  Sons,  or  ptherwise,  or  that  he  was  personally  engaged,  or  in 
any  way  concerned,  in  any  of  the  business  carried  on  by  John 
P.  McDonald,  under  that  name,  or  any  other  name.  So  far 
as  this  record  discloses,  Pinley  McDonald  and  Sons  was  but  a 
name  under  which  John  F.  McDonald  transacted  his  own  busi- 
ness. We  do  not  find  anything  in  the  evidence  that  shows 
that  a  partnership  actually  existed  between  Finley  McDonald, 
Sr.,  and  John  P.  McDonald,  or  that  they  had  any  business 
transactions  of  a  partnership  nature,  or  that  any  business  was 
carried  on  by  Pinley  McDonald,  Sr.,  in  eonnection  with  any 
of  his  sons,  under  the  name  of  Finley  McDonald  &  Sons,  or 
that  he  bad  any  interest  in  any  business  carried  on  under  that 
name.  It  does  not  appear  what  the  business  of  the  alleged 
firm  was,  or  that  it  had  any  business. 
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Upon  this  record,  we  dismiss  the  claim  made  by  the  plain- 
tiff, that  Finley  McDonald,  Sr.,  was,  in  fact,  a  partner  of  bis 
sons,  eonduettng  business  under  the  name  of  Finley  McDonald 
&  Sons. 

The  plaintiff,  however,  claims  in  the  amendment  filed  to 
its  petition  four  years  after  the  answer  was  filed,  and  after 
the  trial  of  the  case  had  been  begun,  that  Finley  McDonald, 
Sr.,  held  himself  out  to  the  public,  and  to  the  First  National 
Bank  of  Winterset,  as  a  member  of  the  firm  of  McDonald  & 
Sons,  and  responsible  for  and  liable  upon  notes  signed  by  his 
son,  John  F.  McDonald,  under  that  name;  that  John  F.  Mc- 
Donald held  out  to  the  public  generally,  and  particularly  to 
the  First  National  Bank  of  Winterset,  and  to  the  plaintiff 
bank,  that  his  father  was  a  member  of  the  firm  of  Finley  Mc- 
Donald &  Sons,  and  liable  with  him  for  all  notes  signed  by  him, 
John  F.  McDonald,  under  the  name  of  Finley  McDonald  ft 
Sons,  and  that  he  did  this  with  the  full  knowledge,  consent,  and 
approval  of  Finley  McDonald,  Sr. ;  that  in  purchasing  these 
notes  from  the  Winterset  Bank,  the  plaintiff  relied  upon  this 
fact  and  paid  full  value  for  the  notes,  and  would  not  have 
done  80  if  it  had  not  been  for  these  representations. 

This  presents  a  different  question,  for  the  law  ia  well 
settled  that  a  person  may  be  estopped  by  his  conduct  to  deny 
liability  as  a  partner,  thou^  not  in  fact  a  member  of  the  firm, 
2  SiHB-  part-  '""^  '*  ^  ""^^  settled  by  authority  that  one 
bfiiw':"*^'  holding  himself  out  to  another  as  a  partner, 
toppeL  Qp  knowingly  permitting  himself  to  be  so  held 

out,  although  no  partnership  exists,  may  be  liable  to  one  who, 
relying  upon  such  conduct  and  believing  that  a  partnership 
exists  and  that  he  is  a  partner,  deals  with  the  alleged  part- 
nership on  that  assumption. 

That  is  based  on  the  doctrine  of  estoppel,  and  denies  to 
him  the  right  to  gainsay  that  which,  by  his  conduct,  he  lead 
the  other  person  to  believe  was  true,  and  in  reliance  upm 
which  the  other  person  in  good  faith  acted.  Thus  where  one 
asserts  a  fact  to  be  true,  and  another,  in  good  faith,  relying 
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apoD  the  atKTtiaa,  acts  so  that  to  deny  it  wonld  be  prejadicial 
to  him,  the  party  making  this  assertion  cannot  afterwards, 
under  nich  circonutaDces,  assert  to  the  etmtrary  to  the  prejn- 
dice  of  the  other.  Bnt  in  order  to  create  an  estoppel  it  must 
appear  that  the  other  party  relied  npon  the  statements  made, 
believed  them  to  be  tme,  and  acted  upon  them,  and  that  to 
permit  a  denial  thereafter  wonld  work  prejudice. 

As  stated  in  Sheldon  v.  Bigclow,  118  Iowa,  586,  quoting 
from  page  590: 

The  liability  created  hy  one  who  is  not  in  fact  a  partner, 
by  holding  himself  out  as  such,  is  based  on  the  doctrine  of 
estoppel,  and  rests  wholly  upon  the  grotind  that  he  may  not 
deny  the  relation  which  he  has  by  hia  own  aet  or  by  his  con- 
sent permitted  others  to  believe  existed,  and  there  is  no 
legal  or  equitable  reason  why  one  who  has  not  relied  upon 
his  conduct  should  hold  him  liable  as  a  partner. 

It  is  further  stated  in  Elliott  on  Contracts,  vol.  5,  section 


The  wrongful  act  or  omission  that  is  relied  npon  to  create 
an  estoppel  must,  it  seems,  have  been  acted  on  in  good  faith 
by  the  party  in  whose  favor  the  same  is  sought  to  be  invoked — 
citing  authorities.  Should  the  latter  have  no  knowledge,  at 
the  time  the  contract  ia  entered  into,  that  the  person  against 
whom  he  subsequently  seeks  to  enforce  liability  was  being  held 
out  as  a  partner,  an  estoppel  does  not  exist  in  bis  favor,  any 
more  than  it  does  when  he  knew  of  the  holding  out,  but  also 
knew  that  the  parties  were  in  reality  not  partners. 

Even  though  one,  not  a  partner  in  fact,  held  himself  out 
to  the  general  public  as  a  partner,  yet  to  one  who  knew  that 
he  was  not  a  partner,  or  who  had  no  reasonable  ground  for 
believing  that  he  was  a  partner,  such  holding  out  would  not 
work  an  estoppel.  Or,  in  other  words,  where  the  creditor  who 
invokes  the  estoppel  knew  of  the  holding  out,  but  also  knew 
that  the  parties  were  not  partners,  no  estoppel  is  created,  and 
no  liability  can  be  enforced  on  that  basis.  There  is  no  legal  or 
equitable  reason  why  one,  who  has  not  relied  npon  the  state- 
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ments  or  conduct  of  the  party  sought  to  be  charged  aa  a  part- 
ner, ahoold  be  permitted  to  hold  bim  as  a  partner.  One  cannot 
be  said  to  be  deceived  by  what  be  knows  is  not  true.  One  can- 
not be  said  to  have  relied  upon  what  he  knows  does  not  exist. 
One,  in  giving  credit  to  an  existing  partnership,  cannot  be  said 
to  have  extended  credit  to  one  whom  he  knows  not  to  be  a 
partner.  That  is,  an  estoppel  does  not  exist  where  the  party 
extending  credit  knew,  at  the  time  of  extending  the  credit,  that 
the  person  against  whom  he  subsequently  seeks  to  enforce 
liability  was  not  a  partner.  Nor  can  he  hold  bim  liable  where, 
from  the  facts  and  circumstances  within  his  knowledge,  the 
manner  in  which  the  business  was  transacted,  the  character  of 
the  business  done,  by  whom  done,  he  had  no  reason  to  believe 
that  the  party  sought  to  be  charged  was,  in  fact,  a  partner  at 
the  time  of  the  transaction.  The  whole  theory  of  the  estoppel 
to  deny  partnership  liability  rests  upon  the  assumption  that 
the  creditor  was  justified  in  assuming  that  the  party  sought  to 
be  charged  as  a  partner  was,  in  fact,  a  partner  at  the  time  of 
the  transaction;  that  be  did  so  believe,  and,  resting  in  such 
belief,  extended  the  credit.  But  this  belief,  to  justify  an  es- 
toppel, must  be  founded  upon  facts  and  circumstances  known 
to  the  creditor  at  the  time ;  that  supposing  him  to  be  a  man  of 
ordinary  prudence  and  judgment  was  sufBcient  to  justify  that 
belief. 

Where  no  partnership  in  fact  exists,  and  one  is  sought  to 
be  held  as  a  partner  on  the  grounds  that  he  held  himself  out 
as  such,  it  mast  appear,  not  only  that  he  held  himself  out  as 
a  partner,  but  that  the  other,  in  good  faith,  believed  him  to  be 
a  partner,  and  extended  the  credit  upon  that  supposition,  but 
the  belief  must  be  induced  by  the  conduct  of  the  party  sought 
to  be  ohai^ied.  He  cannot  be  made  liable  as  a  partner  because 
held  out  to  be  such  by  others,  unless  it  affirmatively  appears 
that  such  was  done  with  bis  knowledge,  or  consent,  or  concur- 
rence, or  by  silence  amounting  to  acquiescence.  Usually  the 
question  whether  one  is  liable  as  a  partner,  because  so  held  by 
himself,  or,  with  his  consent,  by  others,  tiu'ns  on  the  force 
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and  meaning  of  his  acts.  Thia  ia  a  qoestion  of  fact  to  be  de- 
termined from  all  the  evidence,  and  all  the  facta  and  circum- 
ataneea  diaclosed  in  the  record  touching  this  question. 

There  are  cases  holding  (and  this  holding  appeals  to  our 
reason  as  just  and  equitable)  that,  as  to  the  creditor  invoking 
an  estoppel,  thereby  enforcing  a  liability  which  would  not  exist 
except  for  the  estoppel,  it  must  appear  that  he  exercised  due 
diligence  in  ascertaining  the  truth  of  the  facts  upon  which 
he  predicates  the  estoppel.  See  Morgan  v.  FarreU,  58  Conn. 
413  (20  Atl.  614,  18  Am.  St.  Rep.  282),  from  which  we  quote 
aa  follows : 

A  person  who  holds  himself  out  as  a  partner,  or  permits 
others  to  do  so,  is  liable  aa  such  to  third  persons  who  have 
given  credit  to  the  firm  upon  the  faith  of  his  connection  with 
it,  or  who  knew  of  such  holding  out.  The  liability  in  such 
cases  is  predicated  upon  the  doctrine  of  estoppel,  and  in  order 
to  chai^  a  person  on  that  ground  it  is  not  enough  to  show  that 
he  was  represented  by  others  to  be  a  partner,  or  that  his  name 
appeared  in  the  firm ;  it  must  be  shown  that  he  knew  that  he 
was  being  held  out  as  a  partner,  and  that  he  assented  thereto, 
or  facts  from  which  assent  can  be  fairly  implied  (citing  Mc- 
Bride  v.  Protection  Ins.  Co.,  22  Conn.  259  j  Buckingham  v. 
Burgess,  3  McLean,  364,  Fed.  Cas.  No.  2,087).  It  is  always 
a  question  of  fact  whether  or  not  there  has  been  such  a  hold- 
ing out  as  to  estop  a  party  from  denying  the  partnership. 

It  is  said  in  this  same  ease : 

A  party  setting  up  an  estoppel  by  conduct  is  bound  to 
the  exercise  of  good  faith  and  due  diligence  to  know  the  truth 
(citing  Bigelow  on  Estoppel,  480 ;  Moore  v.  Bovmian,  47  N.  H, 
499 ;  OdlKi  v.  Gove,  41  N.  H.  465,  77  Am.  Dee.  773). 

Applying  these  general  principles  concretely  to  the  case 
under  consideration,  we  are  of  the  opinion  that  the  evidence 
does  not  justify  holding  the  estate  of  Finley  McDonald,  Sr., 
8    s*MB-  part-      liable  for  the  notes  in  suit,  either  on  the 
bfiu5'^evi-        theory  that  he  was  in  fact  a  partner,  or  on 
dence.  ^jjg  theory  that  his  estate  is  now  estopped  to 

deny  that  he  was  a  partner  or  member  of  the  firm  of  Firiey 
McDonald  &  Sons,  if  any  such  firm  ever  in  fact  existed. 


Dec.  1914]  In  be  Estate  of  McDonald.  591 

S.  D.  Alexander,  called  on  the  part  of  the  plaintiff,  testi- 
fied: 

I  waa  vice  president  of  the  First  National  Bank  ol  Win- 
terset.  I  became  connected  with  the  bank  January  1,  1904, 
and  had  been  vice  president  two'  or  three  years  at  the  time 
the  notes  were  discounted  to  the  plaiutiflE.  W.  S.  Weldon  waa 
cashier  at  the  bank.  He  and  I  were  in  the  active  management. 
I  handled  some  of  the  transactions  in  which  the  notes  in  ques- 
tion were  given.  I  waa  acquainted  with  Finley  McDonald, 
Sr,,  four  or  five  years  before  his  death. 

In  speaking  of  the  notes  in  controversy,  be  said : 

There  were  other  notes  given  for  the  same  indebtedness 
now  represented  by  the  notes  in  suit.  None  of  them  were 
signed  by  Finley  McDonald,  Sr.  Finley  McDonald,  Sr.,  had 
an  individual  account  in  the  Winterset  Bank,  a  checking 
account.  He  had  considerable  money  in  there  and  in  the 
vault.  Finley  McDonald,  Sr.,  at  the  time  these  notes  were 
given,  lived  six  or  seven  miles  from  Winterset. 

Testifying  on  the  question  as  to  Finley  McDonald,  Sr., 
holding  himself  out  as  a  partner,  Alexander  said : 

At  different  times  these  notes  were  changed,  added  to- 
gether, I  think.  Sometimes  other  notes  were  given  for  in- 
terest, and  he  [referring  to  Finley  McDonald,  Sr.]  definitely 
told  me  that  whatever  the  boys  did,  he  was  connected  with. 
With  respect  to  the  notes  in  suit,  the  elder  McDonald,  now  de- 
ceased, was  there  at  the  bank,  and  told  me  that  whatever  the 
boys  did  was  all  right.  When  it  came  to  the  matter  of  the 
collection  of  the  notes,  I  was  particular  to  look  after  them  and 
find  ont  who  was  responsible  on  them.  I  was  given  to  nnder- 
stand,  both  by  John  F.  and  his  father,  that  they  were  both 
responsible  for  the  notes.  One  time,  when  they  were  both 
present,  I  said, '  I  want  to  know  who  constitutes  this  firm  1 '  At 
this  particnlar  time,  the  old  gentleman  and  John  F.  had  a 
transacti<Hi  in  the  bank.  I  think  it  was  to  adjust  another  note, 
or  to  give  a  new  one.  T  recall  that  a  note  was  made  at  the 
time  of  this  conversation.  Whether  it  was  a  new  note  or  a 
renewal  I  am  not  able  to  state,  hut  they  were  both  there  at 
the  time.    That  is  the  instance  that  I  have  just  mentioned. 
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Tlie  Dew  note  was  signed  by  John  McDonald,  the  same  as 
the  notes  in  suit.    It  was  signed  in  the  presence  of  his  father. 

At  jme  part  of  his  testimony  he  said : 

On  one  particular  instance,  I  know  that  Finley  McDon- 
ald, deceased,  was  there,  and  he  stood  right  beside  John  F, 
when  he  ezecnted  some  of  these  notes. 

He  evidently  referred  to  this  note  joat  mentioned,  for 
further  in  his  testimony  he  said : 

The  first  time  I  spoke  to  him  about  these  notes  that  are 
signed  Finley  McDonald  &  Son  was  when  he  came  into  the 
bank  just  before  the  notes  were  assigned  to  the  plaintifiF  bank. 

He  further  said : 

I  was  inquiring  closely  into  the  matter  to  learn  who  was 
responuble  on  the  notes  because  the  board  of  directors  had 
told  me  to  do  it.  I  am  not  interested  in  the  bank  at  this 
time.  The  first  time  I  spoke  to  him  [meaning  Finley  Mc- 
Donald, Sr.]  about  these  notes  that  are  signed  Finley  Mc- 
Donald &  Sons  was  when  he  came  into  the  bank  that  morning 
at  the  time  I  speak  of.  1  cannot  give  the  exact  date,  bat  it 
was  just  a  short  time  before  the  notes  were  turned  over  to 
the  plaintiff  bank,  May  27,  1907.  I  don't  think  he  said  any- 
thii^  about  a  partnership.  He  said  anything  that  the  boys 
did  was  all  right ;  that  he  would  back  it  up.  It  was  after  be 
had  moved  to  Des  Moines  that  I  had  the  talk  with  him  in  the 
Winterset  Bank. 

From  this  testimony  it  is  apparent  that  any  talk  that 
Alexander  had  with  Finley  McDonald,  Sr.,  referred  to  in  hia 
testimony,  was  long  after  the  notes  in  suit  were  given.  The 
first  two  notes  in  suit  were  payable  on  demand.  The  third  note 
was  payable  August  20,  1906,  and  the  fourth  note  September 
8,1906. 

W,  S.  Weldon,  referred  to  in  the  testimony  of  Alexander, 
testified  that  he  was  cashier  of  the  Winterset  Bank  for  a  good 
many  years.    Resigned  in  March,  1909.    Was  connected  with 
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the  bank  a  little  over  20  years.  Did  moet  of  the  work,  aod 
had  a  geneTal  knowledge  of  what  was  going  throagh  the  bank. 
Was  acquainted  with  both  John  F.  McDonald  and  Finley  Mc- 
Donald, Sr.  Knew  Finley  McDonald,  Jr.,  a  son  of  "Finley 
McDonald,  Sr.,  for  several  years.  John  F.  was  a  son  of  Finley 
McDonald,  Sr.  He  carried  an  account  at  the  Winterset  Bank. 
F.  McDonald,  Sr.,  also  carried  an  account  in  his  own  name. 
He  said  that  he  had  no  knowledge  as  cashier  of  the  Winterset 
State  Bank  of  any  transaction  in  which  Finley  McDonald,  Sr., 
was  associated  as  a  partner  or  otherwise  with  John  F.  McDon- 
ald. He  said  that  Finley  McDonald,  Sr.,  had  nothing  to  do 
with  the  execution  of  the  notes  in  soit ;  that  Finley  McDonald, 
Sr.,  never,  to  his  knowledge,  knew  anything  of  these  notes ; 
that  John  F.  McDonald  signed  the  four  notes  in  suit;  that  be 
was  cashier  when  they  were  executed  and  that  they  are  in  his 
handwriting.    He  testified: 

I  do  not  know  whether  Finley  McDonald,  Sr.,  knew  or 
had  any  knowledge  of  John  F.  McDonald's  conducting  his  ac- 
count or  signing  the  name  of  Finley  McDonald  or  Finley 
McDonald  &  Son.  I  never  talked  with  Finley  McDonald,  Sr., 
concerning  these  matters,  or  any  matters  concerning  John  F.'s 
business.  Never  had  a  word  with  him.  These  notes  were 
given  for  overdrafts  on  John  F.  McDonald's  account.  John 
was  quite  a  hand  to  overdraw  his  account.  I  continually 
called  him  to  come  in  on  it.  So  far  aa  I  know,  these  notes 
were  made  from  checks  executed  and  used  by  him  in  his 
own  business,  and  not  that  of  his  father.  At  least,  I  supposed 
so.  I  never  knew  of  Finley  McDonald's  receiving  any  of  the 
money  for  which  these  notes  were  given.  As  a  pmdent  cashier, 
I  was  in  the  habit  generally,  when  I  gave  a  loan,  of  making 
inqniry,  more  or  less,  of  the  use  the  borrower  was  going  to 
make  of  the  money. 

He  had  a  great  many  conversations  with  John  F.  McDon- 
ald.   He  testified  further : 

The  account  of  John  F.  McDonald,  to  which  I  have  re- 
ferred as  shown  by  the  passbook,  was  carried  in  the  name  of 
F.  McDonald  &  Sons,  and  was  earned  in  that  name  on  the 
YOL.  167  lA.— 38 
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books  of  the  bank.     It  was  uoderstood,  between  John  F.  and 
the  bank,  that  they  were  to  be  charged  to  that  accoont. 

A.  C.  Miller,  called  for  the  plaintiff,  testified: 

The  notes  in  suit  belonged  to  the  Farmers'  Exchange 
Bank  of  Ankeny.  Th^  were  discounted  by  the  plaintiff  bfuik 
May  27,  1907.  John  F.  McDonald  owed  the  plaintiff  at  that 
time.  We  were  trying  to  get  security,  and  we  took  up  the 
notes  in  suit  Erom  the  First  National  Bank  of  Winterset,  and 
they  made  us  deeds  to  certain  properties  which  they  held  as 
collateral  to  these  loans.  The  collateral  was  put  up  by  John 
F.  McDonald  to  the  Winterset  Bank.  The  collaterals  were 
made  to  me  by  Sumner  and  wife.  At  the  time  these  notes 
were  purchased  by  the  plaintiff  bank  and  assigned  to  it,  Fin- 
ley  McDonald,  Sr.,  was  not  there.  The  plaintiff  bank  paid  the 
Winterset  Bank  for  these  notes  by  draft  The  draft  is  for 
a  sum  greater  than  the  sam  of  the  fonr  notes  in  snit,  and 
includes  an  overdraft  which  the  Winterset  Bank  claimed 
against  John  F.  McDonald. 

In  connection  with  the  investigation  whereby  the  plaintiff 
bank  obtained  the  notes  in  suit,  John  F.  McDonald  signed  the 
following  paper : 

For  the  purpose  of  helping  to  perfect  a  settlement  be- 
tween myself  and  the  Farmers'  Exchange  Bank  of  Ankeny, 
and  the  First  National  Bank  of  Winterset,  Iowa,  I  hereby  say 
to  you  that  as  soon  as  I  procure  from  my  brotiier,  title  and 
possession  of  the  livery  stable,  and  real  estate  on  which  it  is 
located,  together  with  all  the  live  stock  and  livery  outfit,  that 
I  will  execute  to  you  a  bill  of  sale  thereon  as  additicmal  secu- 
rity above  and  other  than  already  executed  and  delivered  to 
you  this  day  by  myself  and  the  First  National  Bank  of  Win- 
terset. I  further  state  that  the  hill  of  sale  which  was  made 
recently  by  me  to  my  brother  Findley  McDonald  was  for  the 
purpose  of  securing  him  for  a  loan  of  $2,950.00  which  is  the 
full  amount  of  my  indebtedness  to  him.  I  further  state  that 
the  firm  of  McDonald  &  Sons,  consisted  at  the  time  certain 
notes  were  executed  and  delivered  to  the  First  National  Bank 
of  Winterset,  and  which  notes  have  this  day  been  turned  over 
to  the  Farmers'  Exchange  Bank  of  Ankeny,  Iowa,  were  the 
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joint  notes  of  Pinley  McDonald,  Sr.,  Pinley  McDonald,  Jr., 
and  myself,  who  are  all  liable  therefor. 

Miller  further  testified : 

John  P.  owned  all  the  collateral  that  was  turned  over  to 
the  plaintiff  bank  by  the  Winterset  Bank.  I  took  an  assign- 
ment of  the  notes  in  suit,  without  recourse,  on  the  strength 
of  the  collateral,  and  the  repreaentations  made  by  the  Winter- 
set  Bank  in  regard  to  them  by  the  vice  president  of  the  bank. 
Upon  discounting  the  notes,  I  undertook  to  learn  whether  the 
notes  were  good,  independent  of  the  collateral.  I  was  told  by 
Mr.  Alexander  that  Finley  McDonald,  Sr.,  who  was  a  party 
to  the  signature  there  and  to  the  notes  in  suit,  was  absolutely 
responsible.  I  mean  by  that  that  he  was  financially  respon- 
sible, and  the  notes  were  good  with  his  signature. 

J.  G.  Wagner  testified  for  the  plaintiff  as  follows: 

I  have  been  connected  with  the  plaintiff  bank  for  a  num- 
ber of  years  as  cashier,  and  have  had  the  active  control  and 
management  of  the  bank  during  that  time.  Was  acquainted 
with  Finley  McDonald,  Sr.,  and  also  with  his  son  John  F. 
They  resided  at  Ankeny  about  1905  or  1906.  I  have  no  in- 
terest in  the  plaintiff's  business.  Am  paid  a  salary  for  my 
services.  About  December  1,  1905,  the  plaintiff  bank  made  a 
loan  of  money  to  John  P.  McDonald,  Finley  McDonald,  Sr. 
They  came  to  the  bank  and  wanted  to  borrow  $1,300.  We 
had  a  little  talk  as  to  how  they  gave  their  notes.  Pinley  Mc- 
Donald, Sr.,  told  me  they  signed  their  notes  Pinley  McDonald 
&  Sons,  and  that  they  were  liable  for  them ;  that  they  nieant 
himself  and  John,  In  making  the  loan,  I  understood  Pinley 
McDonald,  Sr.,  was  financially  good,  but  I  don't  know  much 
about  John.  This  conversation  was  before  the  loan  was  actu- 
ally made.  I  consented  to  the  loan  on  these  conditions.  The 
loan  was  evidenced  by  a  note  signed  by  John  P.  in  the  pres- 
ence of  his  father.  The  note  was  signed  Pinley  McDonald  & 
Sons.  The  note  was  paid  March  5,  1906.  Pinley  McDonald, 
Sr.,  was  interested  in  this  transaction  in  which  the  loan  was 
made.  John  P.  had  a  cheRking  account  with  us.  The  father 
never  checked  on  that  account.  The  father  never  had  an  ac- 
count in  his  own  name,  or  in  the  name  of  Pinley  McDonald  & 
Sons.    His  only  transaction  with  the  bank  was  the  time  the 
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note  was  given  for  $1,300  in  the  presence  of  the  father  and 
signed  Fioley  McDonald  &  Sons.  That  is  the  only  bnsinesB 
Fjnley  McDonald,  Sr.,  ever  transacted  in  the  plaintlfiE  bank  in 
connection  with  the  partnership  of  Finley  McDonald  &  Sons. 
John  McDonald  subsequently  paid  the  note  by  his  individual 
cheek.  I  was  present  at  the  time  the  notes  in  question  were 
discounted  by  plaintiff  bank.  The  object  in  getting  the  notes 
was  to  get  what  securities  were  held  for  John  to  be  tamed  over 
to  OS  as  security  for  all  that  John  owed  the  bank.  At  the 
time  the  $1,300  loan  was  made,  December  1,  1905,  Finley 
McDonald,  Sr.,  said  they  were  liable  for  the  note. 

Pinl^  McDonald,  Jr.,  called  as  a  witness,  testified: 

I  have  lived  at  home  and  worked  for  my  father  all  the 
time  on  a  farm  except  the  year  1895.  My  father  was  never 
engaged  in  any  business  except  farming.  I  never  knew  any- 
think  about  an  account  in  the  Winterset  Bank  in  the  name  of 
Pinley  McDonald  &  Soaa.  I  was  never  connected  with  that 
in  any  way,  or  with  John  in  any  business.  John  did,  a  time 
or  two,  pass  title  to  some  of  his  property  through  me.  I  was 
never  connected  with  any  firm  known  as  Finley  McDonald  & 
Sons.    Never  knew  of  such  a  firm. 

This  is  practically  all  the  competent  testimony. 

Let  us  examine  this  record  and  see  what  it  shows,  what 
it  does  not  show,  and  what  it  might  have  shown  had  the  fact 
existed  on  which  the  liability  of  thia  dead  man's  estate  depend. 

This  case,  by  consent  of  both  parties,  is  triable  de  novo 
here.  It  ia  therefore  our  duty  to  examine  the  evidence,  weigh 
it,  and  therefrom  determine  what  the  ultimate  fact  is  on  which 
liability  is  predicated.  Evidence  is  only  a  means  through 
which  the  mind  of  the  trior  is  brought  to  a  knowledge  of  the 
facts.  The  conduct  of  the  parties  has  often  more  probative 
force  in  directing  the  mind  to  a  knowledge  of  the  truth  than 
even  their  verbal  testimony  as  to  what  the  fact  is. 

Finley  McDonald,  Sr.,  lived  on  a  farm  only  six  miles  from 
Winterset.  He  was  a  man  of  means.  Had  money  in  this  bank, 
both  on  deposit  and  in  its  vaults.    These  notes  were  given  for 
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overdrafts  made  liy  Jobs  F.  McDonald  on  this  bank.  It  does 
not  appear  when  these  overdrafts  occurred.  The  cashier  eaya 
he  was  contiuuouBly  overdrawing  his  account,  and  had  to  be 
called  in,  and  he  gave  these  notes  in  settlement  These  notes 
were  given  in  1905.  The  last  note  was  due  September  8, 1906, 
It  appears  that  Pinley  McDonald,  Sr.,  was  never  notified  of 
these  overdrafts,  nor  that  notes  were  given  in  settlement,  or 
that  the  notes  existed,  either  by  the  Winterset  Bank  or  the 
plaintiff  bank,  although  he  lived  until  the  29th  day  of  No- 
vember, 1907.  It  nowhere  appears  that  he  had  any  notice  or 
knowlei^  that  John  was  carrying  an  aeconnt  in  this  Winter- 
set  Bank  under  the  name  of  !Pinley  McDonald  &  Sons,  or  that 
he  was  giving  notes  in  that  name  in  liquidation  of  his  over- 
drafts. No  demands  were  ever  made  upon  him  for  the  pay- 
ment of  these  notes,  although  the  bank  was  urging  John  for 
and  taking  collateral  from  him  to  secure  them.  It  appears 
that  all  the  collateral  that  was  put  up  to  secure  them  was  the 
private  property  of  John  F.  It  appears  that  the  notes  were 
sold  to  the  plaintiff  bank  at  a  discount.  During  all  this  time, 
the  old  nmn  was  amply  good  for  the  full  amount  of  the  notes 
if  thought  by  the  bank  to  be  beholden  for  them.  At  the  time 
the  notes  were  discounted  the  old  man  resided  in  Dea  Moinea. 
The  sale  of  the  notes  was  consummated  at  a  bank  in  Des 
Moines.  He  could  have  been  easily  reached  had  the  plaintiff 
bank  desired  assurance  upon  the  now  disputed  notes.  He  was 
not  present  at  the  time;  he  was  not  notified  of  this  meeting; 
he  was  not  consulted  in  any  way.  Instead  the  bank  took  the 
statement  of  John,  hereinbefore  set  out.  No  claim  was  made 
that  he  was  liable  until  after  his  death.  The  plea  of  estoppel 
relied  upon  here  was  not  filed  until  after  John's  death.  .  In 
no  conversation  testified  to  does  any  witness  say  that  the  old 
man  ever  said  that  a  partnership  existed,  or  that  any  partner- 
ship existed  between  him  and  John,  nor  does  any  witness 
testify  as  to  the  existence  of  any  partnership  carried  on  in 
that  name,  or  that  any  business  was  carried  on  by  either 
John  or  the  old  man  under  that  name.    It  does  not  appear  that 
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Jobn  vas  engaged  in  any  biraness ;  that  he  carried  on  any 
bnainesa  whatever  in  that  name,  or  that  any  property  was 
bought  or  held  or  owned  by  any  sach  partnership.  The  most 
that  appears  is,  that  without  the  knowledge  of  the  old  man 
John  kept  his  account  in  this  bank  under  the  name  of  Finley 
McDonald  &  Sons,  and  gave  notes,  in  that  name,  in  liquida- 
tion of  his  own  overdrafts. 

The  partiea  who  testified  to  statements  made  by  the  old 
man,  though  perhaps  not  legally  barred  by  the  statnte,  were 
apparently  friendly  to  the  plaintiff.     Their  testimony  was 

given  at  least  six  years  after  the  claimed  state- 
*.   Crtt>nrt;  °  ,  -  . 

■uKmenti  o[  ■  meuts  Were  made.    It  was  given  from  meii)ory. 

There  is  no  record  of  anything  that  the  old 
man  did  or  said  that  could  mislead  these  parties  as  to  the 
alleged  partnership.  It  has  been  frequently  held  by  this  court 
that  DO  species  of  testimony  is  more  dangerous,  or  received 
witii  greater  caution,  than  evidence  of  admissions  made  lay  the 
opposite  party.  Evidence  consisting  of  the  repetition  of  oral 
statements,  of  necessity,  is  subject  to  imperfectioo  and  mis- 
take. Though  perhaps,  not  intentionally  so,  it  is  due,  perhaps, 
to  misunderstanding  <hi  the  part  of  the  hearer,  or  imperfec- 
tion of  memory  as  to  what  was,  in  fact  said,  or  a  misinter- 
pretation of  the  words  and  their  meaning  as  actually  spoken. 
In  repeating  any  conversation,  the  mere  changing  of  a  word 
may  change  the  whole  meaning  and  import  of  what  was  said, 
and  what  should  have  been  understood  from  what  was  said. 

It  is  not  claimed  that  there  was  any  conduct,  on  the  part 
of  the  deceased,  that  tended  in  any  way  to  show  that  he  had 
any  connection,  as  a  partner,  in  his  son's  business.  Reliance 
is  had  upon  two  conversations,  both  had  at  a  time  when  the 
old  man  and  his  son  were  transacting  business  (in  which  they 
were  both  concerned),  so  far  as  this  record  shows,  of  a  private 
nature,  and  John  had  signed  the  name  Finley  McDonald  & 
Sons  to  a  note  given  at  the  time.  Undoubtedly  the  cashier, 
knowing  that  these  two  were  borrowing  this  money,  directed 
the  old  man's  attention  to  the  fact  that  the  note  was  signed 
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"Pinley  McDonald  &  Sons,"  and  thereupon  made  inqairy. 
On  December  iBt,  1905,  plaintiff  bank  made  a  loan  to  John  F. 
McDonald  and  Finley  McDonald,  Sr.  We  take  it  that  after 
John  had  signed  the  note  for  their  joint  obligation,  "Finley 
McDonald  &  Son,"  he  qnestioned  it  somewhat.  The  borrow- 
ing of  the  money,  the  conversations,  and  the  signing  of  die 
note,  were  all  had  at  the  same  time.  Finley  McDonald,  Sr., 
said  they  were  both  liable  on  the  note.  The  only  question  that 
could  have  interested  this  cashier  at  that  time  was  whether  or 
not  John  'b  signing  the  note  in  that  way  bound  the  old  man, 
and  be  took  the  note  because  the  old  man  said,  aa  he  testified 
on  direct  examination,  "We  are  both  liable  upon  the  note," 
meaning  evidently  the  note  then  in  question,  and  given  toe  the 
money  then  borrowed. 

On  ^e  whole  record,  our  conclusion  supports  the  finding 
of  the  learned  district  judge,  and  the  cause  is  therefore — 
Affirmed. 

Lam),  C.  J.,  and  Dkkmee  and  Witheow,  JJ.,  concur. 


T.  P.  Gbiftin,  Appellant,  v.  M.  E.  Brown,  Cora  Nbsbit 
Brown,  W.  G.  Mebten  and  Mebten  Conbtbuction  Co., 
Appellee. 


BonndvlH:    tfr.i  bt  adtebsk  fosbksbtoh.    Title  bj  sdverae  poeaeauoo 

1  cannot  be  aeqaired  b;  mere  occupaaey ;  the  posaeaaioD  must  have 
been  taken  with  the  intention  of  asserting  title.  Where  the  Inten- 
tion in  taking  pouewion  waa  to  occupy  only  up  to  the  true  line, 
no  oecnpancf  bejoud  the  line  would  be  adverae.  Thus  the  pur- 
ehaaer  of  one  half  a  lot  intending  to  claim  simplj  to  the  boundary 
line,  bnt  in  fact  occnpying  a  strip  beyond  the  line,  acquired  no  title 
to  the  additional  strip,  though  occupied  for  Uie  statutory  period. 

Sams:     acuutbscknck:     ividkhc£.     One  party  cannot  acquieace  in  a 

2  line  eetablisbed  by  himself  alone  and  bind  the  other  party  by  aoch 
aequiMence,  though  acting  in  gi>od  faith  and  believing  it  to  be  the 
true  boundary.  The  eatablishment  of  the  line  and  poesesdon  thereto 
most  be  with  the  knowledge  of  the  other  party  and  his  asMnt 
tliereto.    Evidence  held  insiifflcient  to  establish  a  boundary  line  by 
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MqaioKOiM  of  Om  pftrtica,  and  also  inanffieiait  to  MUbtish  omar- 
■hip  of  the  adjacent  tract. 

Appeal  from  Woodbury  District  Court. — ^HoN.  Qeobob  Jep- 

SON,  Judge. 

Monday,  Decembeb  14,  1914. 

Action  to  restrain  the  defendant  from  trespassing  on 

plaintiff's  land,  and  to  ascertain  and  fix  the  true  boundary 

line  between  the  two  parties.    The  opinion  states  the  facts. 

— Affirmed. 

Sam  Page,  for  appellant 

E.  J.  Station  and  Alfred  Pizey,  for  appellees. 

Gatnoe,  J.— On  the  13th  day  of  October,  1899,  the  plun- 
tifl  purchased  and  still  owns  a  piece  of  land  which  is  described 
aa  follows :  The  south  fort?  feet  of  lot  1,  in  block  9,  in  Hig- 
man'a  addition  to  Sioux  City.  It  appears  that  immediately 
after  the  purchase  he  took  possession,  had  the  same  surveyed, 
and  boundary  lines  pointed  out ;  that  thereafter  he  constructed 
a  dwelling  house  on  the  portion  of  the  lot  so  purchased,  sowed 
the  same  to  blue  grass,  and  planted  thereon  certain  trees ;  that 
this  portion  of  lot  1  faced  on  Pierce  street,  which  runs  north 
and  south ;  that  the  lot  was  on  the  west  side  of  Pierce  street 
facing  the  street ;  that,  soon  after  he  purchased  it,  he  planted 
trees  along  the  south  line  of  his  lot,  or  rather  near  what  he 
claims  to  be  the  south  line  of  his  lot ;  that  he  has  used,  culti- 
vated, and  occupied  the  above  lot  daring  all  of  the  time  ranee 
he  purchased  it,  and  up  to  the  line  now  claimed  by  him.  It 
appears  that  on  the  20th  day  of  October,  1905,  the  defendant 
M.  E.  Brown  purchased  the  north  fifty-five  feet  of  lot  2  in  the 
same  block;  that  the  north  line  of  the  tract  purchased  by 
Brown  is  the  south  line  of  the  tract  owned  by  the  plaintiff; 
that  the  defendant  M.  E.  Brown  continued  to  own  this  north 
fifty-five  feet  of  lot  2,  adjoining  plaintiff's  land  on  the  south 
until  December  21,  1912,  when  he  conveyed  the  same  to  his 
wife,  Cora  Nisbit  Brown,  the  other  defendant ;  that  immedi- 
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ately  after  pnrchaaing  thui  defendaot  M,  E.  Brown  had  this 
iifty-fire  feet  surveyed  and  stakes  placed  to  ntark  the  location 
of  the  line  as  he  claimed  it  to  be ;  that  he  erected  a  house  on 
his  land  in  the  winter  of  1906  and  1907.  This  house  was  on 
the  south  part  and  on  the  rear  end  of  his  lot.  It  appears  that 
there  was  no  fence  built  between  the  land  claimed  by  the 
plaintiff  and  the  land  claimed  by  the  defendant.  It  appears 
that  defendant's  land  was  unoccupied  by  any  one  up  to  1906 
and  1907.  It  appears  that  the  defendant  M.  E.  Brown  pur- 
chased thia  fifty-five  feet  through  one  W.  L.  Froet,  a  land 
agent,  we  take  it,  and  the  deed  was  made  by  one  E.  F.  Leland, 
dated  October  20, 1905.  There  is  no  diowing,  in  this  record,  as 
to  the  source  of  Leland 's  title.  There  is  no  showing  as  to  where 
Lelaud  lived,  or  what  bis  business  was,  or  that  he  ever  saw 
the  land  in  controversy.  There  is  no  claim  that  Leland  or  the 
defendant  Brown  ever  consented  to  plaintiff's  line  as  claimed 
by  him.  It  appears  that,  at  the  time  this  action  was  com- 
menced, the  defendants  were  erecting  a  building  near  the 
north  line  of  their  lot,  and  that  in  so  cttnng  they  got  over  the 
line  claimed  by  the  plaintiff  as  the  true  botmdary  line. 

Plaintiff  brings  this  action  against  all  the  defendants,  to 
enjoin  them  from  trespassing  on  his  land  in  the  erection  of 
said  building,  and  prays  a  decree  of  court  fixing  the  south 
boundary  line  of  his  premises  at  the  pmnt  claimed  by  him. 
Plaintiff  in  his  petition  alleged  that  he  improved  and  culti- 
vated his  tract  of  land,  erected  buildings  and  planted  fruit 
and  shade  trees  thereon,  and  marked  the  southwest  comer  of 
his  ground  by  planting  an  elm  tree  there,  and  marked  the 
south  boundary  line  by  placing  a  row  of  trees  along  the  south 
line  of  the  tract ;  that  he  cultivated,  occupied,  and  held  open, 
public,  and  notorious  possession  of  his  tract  up  to  the  boundary 
line  so  fixed  and  eatabliahed  by  him;  that  the  owners  of  the 
property  now  claimed  by  the  defendant  recognized  this  as 
the  true  boundary  of  appellant's  property  for  a  period  of 
more  than  thirteen  years;  that  he  occupied  it,  under  actual 
claim  of  right,  title,  and  ownership  thereto,  for  the  past  thir- 
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teen  years,  and  liu  posseflsion  was  adverse  to  that  of  defend- 
aota  and  their  grantors.  The  defendanta  make  certain  claims 
against  the  plaintiff  in  their  answer,  which  we  do  not  consider 
here,  for  the  reason  that  there  is  a  conflict  in  the  evidence  as 
to  these  matters,  and  we  do  not  deem  them  of  controlling  im- 
portance in  the  disposition  of  this  case.  The  defendant  admits 
plaintiff's  ownership  of  the  Bonth  forty  feet  of  lot  1,  claims 
ownership  to  the  north  fifty-five  feet  of  lot  2,  denies  plaintiff's 
right  to  have  the  line  fixed  at  the  point  claimed  hy  him,  and 
alleges  that  the  line  is  farther  north,  or,  in  other  words,  thai 
the  line  fixed  by  the  plaintiff  extended  over  and  npon  defend- 
ant's proper^.  The  controversy  here  is  as  to  the  tme  boun- 
dary line  between  these  two  lots,  whether  the  same  be  estab- 
lished by  acquiescence  of  the  parties  or  by  the  adverse  occu- 
pancy of  tiie  plaintiff.  Upon  the  issues  thos  tendered,  the 
court  entered  a  decree  for  the  defendants,  dismissing  plain- 
tiff 's  petition.    Plaintiff  appeals. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf. 
He  testified  as  to  the  facta  hereinbefore  set  oat,  the  fact  of 
purchase,  the  fact  of  having  his  land  surveyed  at  the  time  of 
the  purchase,  the  fact  of  having  the  lines  pointed  out  to  him, 
the  fact  of  having  made  actual  measurement,  and  the  fact 
that  he  planted  trees  along  his  south  boundary  line,  a  few 
inches  to  the  north  of  the  line  fixed  by  him.  He  testified,  in 
snbatence,  as  follows: 

'Higman's  addition  is  platted  into  quarter  blocks,  and  in 
order  to  fix  my  boundary  line  I  measured  this  quarter  block 
at  least  twice,  and  had  an  engineer  once.  This  was  done  about 
the  time  I  built  my  house.  My  father  and  I  also  measured  it. 
The  party  on  the  north  of  me  seemed  to  think  our  measure- 
ments were  not  correct.  To  be  correct,  I  got  a  surveyor,  and 
they  got  a  surveyor.  It  was  surveyed,  at  that  time,  at  least 
four  times.'  At  the  time  of  this  survey,  I  made  a  permanent 
mark  on  my  southern  boundary  line.  My  measurements  and 
that  of  the  engineer  correspond  to  the  inch.  We  placed  a 
stake  at  the  alley  corner.  The  alley  was  on  the  west.  I  placed 
also  a  stake  at  the  southwest  comer,  near  the  curb  line  of  Pierce 
street.    I  also  put  a  post  about  six  feet  high  just  in  from  the 
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alley  near  the  stake.  That  post  stayed  there  for  years.  I  also 
planted  trees  the  folli>wing  spring.  I  had  an  elm  tree  planted 
on  the  sonthwest  corner.  It  was  planted  about  four  inches 
from  my  lot  line.  I  planted  it  there,  so  when  it  grew  it 
would  still  be  on  my  land.  I  planted  some  fruit  and  shade 
trees  along  the  south  line,  a  trifle  on  my  side.  We  determined 
the  south  boundary  line  by  drawing  a  line  between  the  two 
stakes  which  I  had  set  out  At  that  time,  the  owner  of  the 
south  lot,  the  one  now  owned  by  the  defendant,  was  a  man  by 
the  name  of  McNeil.  The  title  to  the  property  stood  in  W.  J. 
Flanagan,  who  was  in  the  employ  of  McNeil.  I  bad  a  talk 
with  McNeil,  the  owner  of  the  lot  to  the  south,  with  reference 
to  the  grading  of  the  two  lots.  I  talked  with  McNeil  about 
putting  the  dirt  on  his  lot.  He  said  it  was  all  right.  I  told 
him  about  having  the  lot  surveyed  and  fixing  the  boundary 
lines  and  placing  a  post  there  and  the  trees.  Mr.  McNeil  said 
it  was  satisfactory  to  him.  Then  I  graded  down  my  lot  and 
placed  the  surplus  earth  on  the  south  lot.  I  called  Mr.  Mc- 
Neil's attention  to  the  stake  I  had  placed  to  mark  the  comer. 
The  trees,  when  I  set  them  out,  were  about  the  size  of  a  whip- 
lash. Some  of  those  trees  died.  I  did  not  know  where  the  line 
was  before  I  measured  it  I  undertook  to  establish  my  south 
line  where  the  eng^eer  told  me  to.  I  bad  no  intention  of 
claiming  anj^hing  except  as  showed  me  by  the  survey.  It 
was  my  intention  to  fix  the  line  by  the  description  contained 
in  the  deed.  My  intention  was  to  fix  the  boundary  line  with 
the  owner  of  the  property  on  the  south  of  me,  and  occupy 
the  same  to  that  point 

He  was  then  asked  this  question : 

'To  what  point t  A.  To  the  point  of  the  boundary  line  as 
fixed  and  agreed  upon  with  the  owner  of  the  lot  to  the  south 
and  by  the  survey  of  the  surveyor.'  'I  never,  to  my  knowl- 
edge, claimed  to  a  point  bey<Hid  the  line  described  in  the  deed. 
I  have  not  claimed  the  present  line  throi^  mistake  or  misap- 
prehension of  the  line.  I  did  not  make  a  mistake.'  'I  meas- 
ured and  agreed  with  the  owner  of  the  lot  on  the  south  as  to 
the  line. ' 

To  the  testimony  of  the  plaintiff,  as  to  his  talks  with 
McNeil  and  as  to  McNeil's  being  the  owner  of  this  sontti  lot, 
and  as  to  McNeil's  agreeing  to  the  line  claimed  by  the  plain- 
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tiff,  tlie  defendant  duly  objected,  and  objected  to  all  conver- 
sations or  agreements  made  by  the  plaintiff  with  McNeil 
toaching  this  Hue,  unless  it  was  shown  that  McNeil  was  then 
the  owner  of  the  land.  This  case  being  in  equity,  the  court 
reserved  its  ruling  upon  this  evidence.  Thereupon  the  plain^ 
tiS  called  one  Flanagan,  who  testified  that  he  was  in  the  grain 
business  with  Ware  &  Leland ;  that  he  knew  McNeil  when  he 
lived  in  Siooz  City ;  that  McNeil  was  in  the  grain  business ; 
that  he  was  McNeil's  bookkeeper.  He  said  that  he  recalled 
the  occasion  when  the  plaintiff  came  to  him  and  inquired  as 
to  the  ownership  of  the  lot  south  of  the  plaintiff's  land.  He 
was  then  asked  this  question: 

'Do  you  know  who  at  that  time  actually  owned  this  lot 
(meaning  the  lot  now  owned  by  defendant)  T'  To  which  de- 
fendants objected  as  not  being  the  best  evidence  of  the  owner- 
ship of  the  lot  'A.  C.  G.  McNeil.  Q.  Do  you  know!  A.  I 
was  under  the  supposition  that  he  did.  Q.  Do  you  know 
whether  he  did  own  it  at  that  timet  A.  No.  Q.  You  say 
you  did  not  know  whether  he  owned  it  or  not ;  that  yon  do  not 
know.  A-  Yes.  Q.  Who  did  own  itt'  Defendant  objects. 
'A.  C.  G.  McNeil  owned  it.'  Defendants  moved  to  strike  the 
answer  out,  as  not  the  best  evidence.  'Q.  How  did  it  happen 
that  the  record  title  was  in  you!  A.  That  I  cannot  answer. 
I  don't  know.  Q.  At  whose  request  was  it  put  in  your  namet' 
Objected  to  as  before.  'A.  At  C.  G.  McNeil's  request  When 
the  plaintiff  a^ed  for  the  owner  of  this  lot,  1  sent  him  to  Mr. 
McNeil  to  discuss  the  matter.' 

This  is  all  the  plaintifE's  testimony.  Thereupon  the 
defendants  called  one  Q.  T.  Skeels,  who  testified  that  he  was 
a  civil  engineer ;  that  he  made  two  surveys  for  the  defendant 
of  the  north  fifty-five  feet  of  block  2 ;  that  he  made  the  first 
survey  six  or  seven  years  ago  in  the  summer. 

I  fixed  the  north  line  of  his  land  according  to  my  sur- 
vey. The  north  line  of  the  fifty-five  feet  owned  by  the  defend- 
ant is  the  center  of  the  block.  There  is  no  alley  in  that  block. 
My  starting  point  was  on  Sixteenth  street,  and  I  located  the 
exact  center  line  of  the  block  north  and  south,  and  drove  an 
oak  stake  at  each  end  of  the  line.  Recently  I  again  surveyed 
the  block  for  the  purpose  of  fixing  this  line.    We  found  the 
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old  stake  in  there,  and  measured  throagh  to  th«  block  aa 
originally.  We  found  one  stake  there  in  exactly  the  center 
of  the  block.  I  foond  a  stake  at  the  west  end  of  the  lot,  which 
seemed  to  be  an  old  stake  that  had  been  there  for  a  nnmber 
of  years,  six  or  seven.  It  was  a  surveyor's  stake,  two  inches 
square  at  the  top  and  slightly  below  the  surface.  I  made  a 
plat  of  this  north  fifty-five  feet,  showing  my  location  of  the 
line  and  the  location  of  the  trees  and  buildings  on  the  north 
fifty-five  feet 


Here  we  set  out  the  plat  referred  to  by  the  witness. 
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It  is  s  comet  repraentation  of  the  location  of  the  trees 
along  the  line  and  the  diatancea  from  the  bonae.  The  weateriy 
tree  is  the  alley  tree.  It  is  one  foot  nine  inches  from  the 
aoath  line  of  the  tree  to  my  line.  The  next  ia  a  plum  tree, 
which  is  one  foot  four  and  one-half  inches.  The  third  is  a 
plnm  tree,  which  is  one  foot  The  fourth  is  a  box  elder  one 
foot  five  and  one-half  inches  south  of  my  line.  The  westerly 
one  from  the  foiindation  ia  two  feet  oae  inch  from  the  line. 
The  chimney,  which  ia  outside  the  fonndatimi,  ia  ten  inches 
from  the  line.  The  easterly  end  of  the  foundation  is  one  foot 
eleven  inches  from  the  line.  These  distances  are  from  the 
aoQtb  side  of  the  trees.  There  are  no  other  trees  along  this  line. 
In  making  this  survey,  we  determined  the  line  at  Sixteenth 
street,  where  the  curb  lines  are  established  and  have  been  set 
by  the  city,  and  the  center  of  this  was  taken  as  the  center  of 
the  street.  We  began  at  Sixteenth  and  measured  to  Seven- 
teenth street,  and  measured  the  distance  allowed  for  half  of 
the  street  and  the  parking.  We  ran  through  to  Seventeenth 
street,  and  checked  on  Seventeenth  street  in  the  aame  man- 
ner. I  know  how  the  original  survey  is  marked  and  the  monu- 
ments placed.  There  is  a  series  of  stones  recorded  on  the 
plat.  They  are  located  at  the  center  of  the  street  on  the  east 
and  west  aide  of  the  addition,  and  I  think  on  the  north  and 
south.  I  do  not  think  they  were  ever  used  aft«r  they  were 
put  in,  because,  in  grading  the  addition,  they  were  either  cov- 
ered up  very  deep  or  cut  out  entirely.  The  plat  which  I  made 
is  ten  feet,  I  think,  to  the  inch.  The  plat  is  accurate  as  to  the 
distances  of  the  trees  and  the  house  from  the  north  line.  I 
think  the  lot  mns  a  little  over  on  the  rear  line  and  on  the  street 
line ;  that  is  in  measuring  the  whole  block. 

It  was  also  admitted  by  the  plaintiff: 

That  one  Finley  is  a  competent  engineer,  and  that  he  will 
testify  as  Mr.  Skeels  has  testified. 

There  is  other  testimony  offered  by  the  defendant;  but 
we  do  not  aet  it  out,  as  we  do  not  deem  it  necessary  to  do  bo 
in  settling  this  controversy. 

The  burden  of  proof  is  on  the  plaintiff  to  establish  the 
original  boundary  line  between  the  two  lots.  He  has  offered 
no  competent  evidence  to  show  that  the  true  line  between  the 
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lots  is  at  the  point  where  he  now  claims.  The  testimony  of 
Skeela  and  Finley  shows  that  the  line  now  claimed  by  the 
plaintiff  is  over  and  upon  lot  2  several  inches.  We  think 
that  the  plaintiff  recognizes  that  the  line  assumed  by  him  is 
not  the  original  boundary  line  between  those  lota.  His  claim 
to  this  strip  south  of  the  Hne  seems  to  rest  upon  two  grounds, 
either  one  of  which,  being  established,  wonld  entitle  him  to 
maintain  the  line,  assumed  by  him,  as  the  true  boundary  line : 

I.  That  he  was  in  the  actual,  open,  notorious,  exclusive, 
and  continnons  poaseBsion  of  this  strip  of  land  under  color  of 
title  or  claim  of  right  for  the  statutory  period ;  that  his  poe- 
1  of  it  during  this  time  has  been  adverse 
To  ac- 
quire title  to  land  under  this  theory,  occu- 
pancy alone  is  not  8u£Bcient,  even  for  the  statutory  period. 
It  must  be  shown  that  the  possesion  was  taken  with  the 
intention  to  assert  title  beycmd  the  true  boundary  line.  There 
must  not  only  be  possession,  but  a  claim  of  a  right  to  the  pos- 
session  up  to  the  point  of  occupancy ;  or,  in  other  words,  the 
claim  of  right  to  possess  must  be  as  broad  as  the  ptMsession. 
Where  the  intention  in  taking  possession  of  a  piece  of  land 
is  to  occupy  only  up  to  the  true  line,  no  occupancy  beyond 
that  is  adverse ;  or,  in  other  words,  where  one  takes  possession 
of  a  piece  of  land,  and  claims  a  right  to  occupy  the  same  up 
to  the  true  line  only,  and  by  mistake  of  measurement,  or 
otherwise,  takes  possession  beyond  the  true  line  and  occupies 
it  for  the  statutory  period,  he  acquires  no  title  by  such  occu- 
pancy. 

It  must  be  conceded  that,  in  the  platting  of  this  addition 
and  in  the  laying  off  of  lota  and  DUmbering  them,  the  line 
between  the  lots  was  fixed  at  some  definite,  distinct,  ascertain- 
able point ;  otheiwise,  there  would  be  no  means  of  distinguish- 
ing one  lot  from  another,  or  of  dividing  the  lots.  There  could 
not  be  lots  1  and  2,  unless  they  were  divisible  entities.  The 
plaintiff's  deed  called  for  the  south  forty  feet  of  lot  1.  He 
says  in  his  testimony  that  it  was  his  intention  to  occupy  only 
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the  land  described  in  his  deed.  He  did  not  intend  to  oceopy 
any  portion  of  lot  2  on  the  south.  Therefore,  when  he  made 
his  meaiBurements  and  surveys,  it  was  his  intention  to  ascer- 
tain and  determine  the  south  line  of  lot  1  and  occupy  the 
forty  feet  immediately  north  of  that  south  line.  He  did,  In 
fact,  occupy  several  inches  to  the  south  of  his  south  line,  or 
several  inches  upon  lot  2,  and  his  occupancy,  therefore,  was 
not  under  claim  of  right  to  occupy  any  portion  of  the  land  in 
lot  2 ;  but  he  evidently  overstepped  through  a  mistake  in  the 
measurement.  His  claim  of  right,  therefore,  was  not  as  broad 
as  his  possession.  It  is  the  absence  of  the  intent  in  taking 
possession  beyond  the  true  boundary  line  that  fixes  the  char- 
acter of  the  entry,  and  determines  that  the  occupancy  is  not 
adverse.     The  plaintiff  in  his  testimony  says  in  substance: 

When  I  made  my  measurements,  and  when  I  had  the  land 
surveyed,  it  was  my  intention  to  fix  the  line ;  that  is,  the  line 
between  lota  1  and  2,  as  it  appeared  in  my  deed,  I  had  no 
intention  of  claiming  anything,  except  as  shown  by  the  survey 
at  the  time  the  survey  was  made.  I  never,  to  my  knowledge, 
made  a  claim  to  a  point  beyond  the  land  described  in  my  deed ; 
i.  e.,  the  line  between  the  lots  1  and  2. 

We  think  the  following  authorities  deny  to  the  plaintiff 
any  right  to  this  strip  of  land  under  this  claim:  Qrube  v. 
Wells,  34  Iowa,  148 ;  MUls  v.  Penny,  74  Iowa,  172 ;  Figher  v. 
Muecke,  82  Iowa,  547;  Qoldsborovgk  v.  Pidduck,  87  Iowa, 
599 ;  Kohl  v.  Schmidt,  107  Iowa,  550 ;  MUler  v.  MUls  County, 
111  Iowa,  658;  Lawrence  v.  Washburn,  119  Iowa,  109;  Web- 
ster V.  Shrine  Temple,  141  Iowa,  325 ;  Kelkr  v.  Harrison,  151 
Iowa,  320.  The  cases  upon  this  point  have  been  fully 
reviewed  in  the  last  two  cases  cited  above,  and  the  doctrine 
herein  stated  adhered  to.  In  Webster  v.  Shrine  Temple  Co., 
it  is  said : 

The  plaintiff,  testifying  as  a  witness,  expressly  admits 
that  she  never  at  any  time  intended  to  make  any  claim  to  the 
property  other  than  such  as  belonged  to  her,  and  that  she 
claimed  up  to  the  alleged  boundary  because  she  believed  and 
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mipposed  it  to  be  the  correct  line.  Under  the  rule  established 
in  this  state,  possession  thus  taken  and  held  by  mistake,  and 
without  intention  to  assert  title  heyond  the  true  boundary,  is 
not  adverse,  and,  without  more,  never  ripens  into  title,  citing 
Miller  v.  Mills  Coimty,  supra.  Moreover,  the  conduct  of  the 
plaintiff  on  one  hand,  and  the  church  authorities  on  the  other, 
as  developed  in  the  testimony,  tends  strongly  to  rebut  the 
theory  that  plaintiff  and  her  grantws  made  any  claim  of  right 
or  title  to  the  property,  except  so  much  thereof  as  was  included 
within  the  true  boundaries  of  the  tracts  described  in  their 
deeds. 

In  KeUer  v.  Harrison,  supra,  it  ia  said : 

As  such  possession  was  under  claim  to  it  [the  land  in 
cmtrover^]  as  part  of  the  northwest  quarter  of  section  28,  it 
was  held  on  the  former  appeal  that  if  this  strip  was  not  a 
portion  thereof,  but  was  a  part  of  the  northeast  quarter  of 
that  section,  his  possession  could  not  have  been  adverse.  Such 
has  been  the  doctrine  of  this  court  since  Qruhe  v.  Wells,  supra. 

This  doctrine  has  become  so  firmly  imbedded  in  the  juris- 
prudence of  this  stat«  that  we  do  not  feel  disposed  to  depart 
from  it,  although  there  are  other  states  holding  to  a  different 
doctrine. 

II.  The  other  ground  upon  which  plaintiff  relies  is  that 

of  acquiescence;  that  the  parties,  or  their  grantors,  have 

acquiesced  in  the  line  claimed  by  the  plaintiff  for  such  a 

length  of  time  that  it  will  be  presumed  that  it 

3.   Su»:  aniDl- 

eK^ :  evi-  is  the  line  between  the  parties,  and  the  line 
that  should  govern  the  parties  as  to  the  extent 
of  their  respective  properties,  becanse  of  such  acquiescence, 
and  reliance  is  had  upon  Miller  v.  JEftUs  Couniy,  supra,  to  sus- 
tain this  contention.  The  plaintiff,  in  stating  the  doctrine  for 
which  he  contends,  quotes  from  Keller  v.  Harriaon,  139  Iowa, 
385,  as  follows: 

That  if  defendant,  by  himself,  employees,  or  tenants 
marked  by  the  planting  of  trees,  grove,  or  other  improvements, 
a  visible  division  line,  in  good  faith  believing  it  to  be  the  true 
Vol.  167  U.— 39 
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bonndaty,  and  for  more  than  ten  years  subsequent  thereto 
occupied  and  made  tue  of  the  land  up  to  such  Une,  .  .  . 
then  they  will  be  coneluaively  presumed  to  have  agreed  thereto 
as  the  boundary  line,  and  neither  party  can  be  heard  to  say 
that  the  division  line  so  marked  is  not  the  true  boondary  line. 

This  quotation  purports  to  be  taken  from  page  394  of 
139  Iowa,  Keller-Harrison  ease,  but  omits  this  very  important 
part  of  the  quotation : 

And  during  snch  period  the  owners  of  plaintifTs'  land 
occupied  and  cultivated  their  land  up  to  such  line,  then  it 
will  be  conclusive. 

The  portion  attempted  to  be  quoted,  paraphrased,  states 
that,  if  the  defendant  marked,  by  planting  trees,  etc.,  a  visible 
division  line,  in  good  faith  believing  it  to  be  the  true  boundary 
line,  and  occupied  bis  land  up  to  that  line,  and  the  other  party 
also  occupied  and  cultivated  his  land  up  to  such  line,  thus 
acquiescing  in  the  line  made  by  the  defendant,  it  will  be  con- 
clusively presumed  that  both  parties  agreed  to  that  as  the 
boundary  line,  and  thereafter  neither  party  can  be  heard  to 
say  that  the  division  line  so  marked  is  not  the  true  boundary 
line.    See  the  same  case  reported  in  151  Iowa,  320. 

It  is  apparent  that  one  party  cannot  acquiesce  in  a  line 
created  by  himself,  and  bind  the  other  party  by  his  acquies- 
cence, even  though  he  acts  in  good  faith,  believing  it  to  be  the 
boundary  tine.  Many  definitions  of  acquiescence  are  to  be 
found  in  the  books.  In  Scoti  v.  Jackson,  89  Cal.  258  (26  Pac. 
898),  we  find  the  following  definitions: 

Acquiescence  is  where  a  person  who  knows  that  be  is 
entitled  to  impeach  a  transaction  or  enforce  a  right  neglects 
to  do  so  for  such  a  length  of  time  that  under  the  circumstances 
of  the  case  the  other  party  may  fairly  infer  that  he  has  waived 
or  abandoned  his  right. 

Acquiescence  is  a  consent  inferred  from  silence;  a  tacit 
encouragement. 

See  case  above. 
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In  Lowndes  v.  Wtcks,  69  Conn.  15,  30  (36  AU.  1072- 
1079),  we  find  the  following  definitionH; 

Acquieecence  has  been  well  defined  as  acquiescence  under 
Bnch  circumstances  that  assent  may  be  reasonably  inferred 
from  it.  .  .  .  Assent  thus  given  is  as  irrevocable  as  if 
expressly  stated  in  words. 

Assent  is  a  necessary  inference  from  acquiescence,  and 
estoppel  is  generally  the  necessary  consequence  of  assent. 

In  Sneed  v.  Osbom,  25  Cal.  628,  the  court  said : 

The  acts  of  the  parties  might  not  amount  to  an  agreement 
between  them  to  locate  the  tract  as  then  surveyed,  and  it  is 
unnecessary  to  consider  them  in  that  view;  but  do  they  not 
show  an  acquiescence  by  the  parties  in  those  lines  .  .  . 
between  the  two  tracts  of  land  I  If  they  do  show  such  acquies- 
cence, it  will  make  no  dilference  in  the  result  that  they  acted 
in  ignorance  or  under  a  mistake  as  to  the  true  northern  line. 
.  .  .  The  authorities  are  abundant  to  the  point  that,  when 
the  owners  of  adjoining  lands  have  acquiesced  for  a  consider- 
able time  in  the  location  of  a  division  line  between  their  lands, 
although  it  may  not  be  the  true  line  according  to  the  calls 
of  their  deeds,  they  are  thereafter  precluded  from  saying  it  is 
not  the  true  line.  The  better  opinion  is  that  the  considerable 
time  mentioned  .  .  .  must  at  least  equal  the  length  of 
time  prescribed  by  the  statute  of  limitations  to  bar  a  right  of 
entry. 

This  decision  recognizes  the  doctrine  of  acquiescence,  and 
that  the  line  claimed  must  have  been  acquiesced  in  by  the  par- 
ties on  the  other  side  of  the  line.  Acquiescence  involves  more 
than  a  mere  establishment  of  a  line  by  one  party,  and  the  tak- 
ing of  possession  by  him.  It  involves  the  idea  that  the  other, 
with  knowledge  of  the  line  so  established  and  the  possession 
taken,  assents  thereto,  and  this  may  be  shown  by  hia  conduct, 
by  his  words,  or  even  by  his  silence.  There  mast,  however,  be 
something  in  the  record  to  show  that  the  party,  charged  with 
acquiescence,  consented  to  the  act  of  the  other  in  establishing 
the  line  and  assuming  possession.    Acquiescence  means  a  con- 
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wnt  to  the  eonditusu,  and  invoWta  knowledge  cl  the  etmdi- 
tions.  No  me  can  be  aaid  to  have  acqoieeeed  in  a  line  ontil  it 
U  ifaown  fint  that  he  had  notice  or  knoiriedge  of  the  claimed 
line.  AcqnieaceDce  involves  the  idea  of  notice  or  knowledge 
of  conditions,  and  the  evidence  mnst  disclose  that  with  snch 
notice  and  knowledge  he  did  something  that  indicated  an 
assent  to  inch  conditions  and  an  acqoiescence  therein.  As 
said  in  MUier  v.  MSU  County,  tupra: 

The  great  cnrrent  of  anOiority  snstaiiiB  oar  condoaiHi 
that,  in  the  absence  of  other  controlling  circiunstanees,  the 
inference  is  ccmclosive  that  the  dividing  line  between  adjoin- 
ing tracts,  definitely  marked  by  the  erection  and  maintenance 
of  a  fence  or  other  monoments,  recognized  by  the  owners  of 
sacb,  and  np  to  which  tbey  have  occupied  and  cnltivat«d  the 
land  on  either  side  for  more  than  ten  years,  the  statutory 
period  of  limitations,  is  the  tme  boondary  between  them. 

This  nde  obtains,  even  thoogh  ibe  line  thus  fixed  and 
recognized  and  acquiesced  in  was  not,  in  fact,  the  tme  original 
line,  and  even  tbongh  it  appeared  that  the  parties,  during  the 
time,  were  in  ignorance  of  or  mistaken  as  to  the  true  line 
between  them.  Proof  of  acquiescence  is  not  proof  in  all  cases 
of  the  original  boundary  line,  but  the  line  thus  fixed  by 
acquiescence  becomes  the  true  boundary  line  between  the  par- 
ties, without  regard  to  the  original ;  but  the  line  so  fixed  by 
the  acquiescence  of  the  parties,  in  the  absence  of  any  other 
proof,  is  presumed  to  have  been  the  proper  original  dividing 
line.    As  stated  in  Klinkner  v,  Schmidt,  114  Iowa,  699 : 

We  apprehend  the  distinction  between  the  doctrine  of  the 
cases  which  deny  efficacy  to  an  occupancy  founded  on  mistake 
and  those  which  recc^nize  occupancy  to  a  line  established  by 
scquiescence  to  be  this:  That  in  thd  one  case  the  assertion  of 
title  is  presumed  to  be  limited  to  the  premises  covered  by  the 
grant  under  which  possession  is  claimed,  while  in  the  other 
case  there  is  a  wholly  independent  basis  for  the  assertion  of 
title,  to  wit,  acquiescence  of  the  adjoining  owner.  .  .  . 
This  acquiescence  is  not  to  be  presumed  from  the  mere  fact  of 
notorious  possession  by  the  adverse  claimant  to  a  line  which 
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he  himself  has  established.  It  mast  be  shown  by  proof  of  an 
express  agreement,  or  of  facts  from  which  an  agreement  may 
be  implied.  When  shown,  it  may  be  considered  as  an  admis- 
sion of  title,  or  as  an  f^reement  in  settlement  of  the  con- 
troversy between  the  parties,  or  as  a  baas  of  an  estoppel,  or, 
as  in  thia  case,  the  foundation  of  a  claim  of  right,  which, 
followed  by  possession  for  ten  years,  will  ripen  into  title. 

See,  also.  Palmer  v.  Osborne,  115  Iowa,  713 ;  Biglow  v. 
Bitter,  131  Iowa,  213. 

Upon  an  examination  of  the  record  in  this  case,  we  find 
that  there  is  no  basia  for  the  contention  that  the  defendant 
Cora  Nisbit  Brown,  or  her  grantor,  Marcus  E.  Brown,  or  his 
grantor,  E.  F.  Leland,  ever  knew  of  plaintiff's  contention  un- 
til the  purchase  by  Brown  from  Leland,  which  was  in  1905. 
Prior  to  that  time,  the  land  appears  to  have  been  unoccupied 
by  any  one.  There  is  nothing  to  show  that  Leland  ever  knew 
of  plaintiff's  claim,  or  did  anything  to  indicate  that  he 
.acquiesced  in  the  same.  It  does  not  appear  that  he  redded  in 
Sioux  City,  or  had  ever  seen  the  land  in  controversy.  There 
is  no  basis  for  claiming,  then,  that  the  Browns  or  their  imme- 
diate grantors  ever  acquiesced  in  anything  that  the  defendant 
did  in  the  way  of  establiahing  a  line.  The  chain  of  title  from 
the  government  does  not  appear  in  this  record.   - 

It  is  contended,  however,  by  the  plaintiff,  that  one  C.  G. 
McNeil  was  the  owner  at  the  time  plaintiff  made  his  measure- 
ments and  established  his  line;  that  McNeil  acquiesced  in  it, 
consented  to  it,  and  approved  of  it ;  but  there  is  no  competent 
proof  of  McNeil's  interest  or  ownership  in  this  land.  The 
plaintiff's  statement  that  McNeil  was  the  owner  of  it  appar- 
ently is  based  upon  what  Flanagan  said  to  him.  There  is  no 
competent  evidence  that  Flanagan  had  any  interest  in  this 
land.  Plaintiff  testified  that  the  property  stood  in  Flanagan's 
name.  Plaintiff  went  to  Flanagan  to  ascertain  who  was  the 
owner  of  this  land.  Flanagan  told  the  plaintiff  it  was  McNeil. 
Flanagan,  called  as  a  witness,  testified  that  McNeil  owned  it. 
He  was  asked  whether  he  knew  that  McNeil  owned  it,  and  he 


614  Griffin  v.  Btown.  [167  Iowa 

said,  ' '  No. ' '  He  said  he  did  not  know  whether  Mc\eil  owned 
it  or  not.  He  was  under  the  BUppoeition  that  McNeil  owned 
it.    Flanagan,  interrogated  as  to  his  ownership,  said: 

I  don't  know  bow  it  happened  that  the  record  title  was 
in  me.  When  Griffin  asked  me  for  the  owner  of  the  property, 
I  sent  him  to  McNeil.    I  supposed  McNeil  was  the  owner. 

Evidently  he  supposed  that  the  property  was  in  bis  name 
by  McNeil 's  request.  Something  more  than  the  mere  supposi- 
tion of  a  witness  that  a  certain  man  is  the  owner  of  a  certain 
tract  of  land  is  necessary  in  order  to  establish  ownership  in 
the  supposed  owner.  It  does  not  appear  that  McNeil  was  at 
any  time  in  the  line  of  title.  He  was  not  defendant's  grantor. 
It  appears  that  Flanagan  was  not  the  defendant's  grantor. 
It  does  not  appear  that  Flanagan  knew  anything  about  plain- 
tiff's claimed  line,  or  that  he  assented  to  it.  There  being  no 
competent  evidence  that  McNeil  was  the  owner  of  the  land  at 
the  time  plaintiff  claims  that  he  acquiesced  in  the  establish:- 
ment  of  the  line  at  the  point  claimed,  his  acquiescence  cannot 
be  considered  as  binding  upon  these  defendants,  if  any  such 
acquiescence  there  was.  There  is  no  evidence  that  Flanagan 
acquiesced  in  it.  Indeed,  he  testifies  that  be  had  no  interest 
in  the  lot;  tjiat  he  did  not  know  how  the  property  came  to  be 
in  his  name.    See  Palmer  v.  Osborne,  115  Iowa,  714, 

It  appears  that  the  lot  was  vacant  and  onoccnpied,  and 
it  does  not  appear  that  any  one,  shown  to  have  title  to  Hae 
land  in  question,  during  any  of  the  time  intervening  between 
the  establishment  of  this  line  and  the  beginning  of  this  suit, 
ever  had  any  knowledge  of  plaintiff's  line,  or  bis  claim,  or  of 
his  possession,  or  acquiesced  therein,  or  did  any  act  indicat- 
ing acquiescence,  that  would  bind  these  defendants.  We 
think  the  plaintiff  has  failed  to  esfiahlish  his  claim  under  any 
of  the  theories  advanced,  and  that  the  cause  below  was  r^htly 
determined  adverse  to  him;  and  it  is  therefore — Affirmed. 

Ladd,  C  J.,  and  Deeher  and  Withbow,  JJ.,  concur. 
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R.  F.  OsBOBNE  and  R.  E.  Osborne,  Operating  as  a  Partner- 
sfaip  Firm  Under  the  Firm  Name  of  Ainsworth  Land 
Company,  Plaintiffs  and  Appellants,  v.  Elbebt  J.  Dan- 
natt, Defendant  and  Appellee. 

FIudlngB;    cbanoi  in  titlx:    waiteb  or  objection.    B;  the  filing  of 

1  a  demurrer  and  motion  to  itrike  directed  against  certain  counU  of 
an  amended  and  mbatituted  petition,  and  in  going  to  trial  on  the 
issuee  tendered  in  another  count,  the  defendant  waived  the  right 
to  subaequentlf  object  that  the  amended  petition  named  a  partner- 
ehip  as  plaintiff  rather  than  one  of  the  indiridDal  members  of  the 
partnership,  ae  in  the  original  petition. 

Baal  property:     coumssioti  <x>ntbact.    Where  the  law  of  a  state  re- 

2  quires  that  a  broker's  contract  for  the  sale  of  land  shall  be  in 
writing  and  signed  by  both  parties,  a  postal  card  describing  the 
property  and  stating  the  terms  of  sale,  though  signed  by  the  broker 
to  whom  it  is  addressed,  is  not  a  contract  within  the  meaning  of 

Same:    pleadinos.    A  petition  on  a  commission  contract  providing  for 

3  a  sale  within  a  specified  time,  which  fails  to  plead  performance 
within  that  time  or  to  set  up  facts  which  will  avoid  the  effect  of 
the  provision,  is  demurrable. 

KmI  proparty:    cohhisbioh  coktkact:    talipitt.    When  a  comntisvon 

4  contract  for  the  sale  of  land  ia  void  in  the  state  where  it  was  exe- 
cuted, because  not  signed  by  both  parties  as  required  by  the  law  of 
that  state,  it  is  void  everywhere,  and  no  subsequent  agreement  or 
act  based  upon  the  contract  can  give  it  validity. 

Appeal  from   Woodbury  District   Court. — ^HoN.  John  P. 
OuTEB,  Judge. 

Monday,  Decehbeb  14, 1914. 

Action  on  an  alleged  contract  for  broker's  commissitHi 
in  the  sale  of  real  estate.    Defense  that  the  contract  was  not 
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in  writing,  and  void  ander  the  law  of  Nebraska,  where  made. 
Judgment  for  the  defendant,  and  plaintiffs  appeaL — Affirmed, 

A.  Van  Wagenen,  for  appeUanta. 

L.  P.  Svtion,  for  appellee. 

WiTBBOw,  J. — I.  This  action  was  commenced  in  the  dia- 

triet  court  in  the  name  of  R.  F.  Osborne,  plaintiff.  Answer 
was  filed,  and  trial  had,  bnt  before  decision  the  cause  waa 
continaed  on  plaintiff's  motion,  and  leave  was  granted  to  file 
an  amended  and  subetituted  petition,  which  was  done.  Thia 
petition  was  brought  in  the  name  of  the  plaintiffs  as  they 
appear  on  this  appeal,  and  ctmtained  four  coonts,  stating  the 
same  cause  of  action  in  different  waya.  A  demorrer  to  counts 
1  and  2  was  sustained,  and  count  4  was  stricken  as  being 
bnbstantial  repetition  of  count  3.  To  these  rulings  exceptions 
were  taken.  Answer  was  filed  to  count  3,  and  the  cause  waa 
tried  by  the  court,  resulting  in  a  judgment  for  the  defendant. 
A  motion  to  dismiss  this  appeal  is  before  us  on  the 
grotwd  that,  since  the  commencement  of  the  action,  there  has 
been  a  change  in  its  title.  The  motion  does  not  require 
1,  Pi-zuhkob:  extended  consideration.  Without  objection 
wi'i^r  ^t  c"' '  the  change  in  the  title  of  the  cause  was  made 
^     ""'  in  the  lower  court,  the  petition  so  entitled 

waa  made  the  object  of  demurrer  and  motion,  and  issue  taken 
on  one  count.  By  proceeding  to  trial  the  parties  adopted  the 
case  as  it  was  then  entitled,  by  such  act  waiving  any  objec- 
tions which  might  have  been  made  on  that  account,  and  it  is 
now  too  late  to  question  it. 

II.  The  action  was  to  recover  a  broker's  commission  in 

effecting  a  trade  of  real  estate.    The  first  count  was  upon  an 

alleged  written  contract  to  pay  2  per  cent,  commission  on  the 

value  of  four  farms,  in  case  sale  was  made. 

KBTi :  commu-    That    which    it    is   claimed    constitutes    the 
■loD  contract. 

written   contract  consists  of  a  postal  card, 
which  was  in  substance  but  an  advertisement  and  descrip- 
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tion  of  the  land,  witli  terms  bearing  the  printed  signature  of 
the  defendant,  aent  to  R.  F.  Osborne,  and  to  which,  upon 
receipt  of  it,  Ute  plaintiff  caused  to  be  ofBzed  the  ugnature 
of  the  Ainaworth  Land  Company.  The  law  of  Nebraaka 
requires  brokers'  contracts  for  the  sale  of  real  estate  to  be  in 
writing  and  signed  by  both  parties;  and  that  which  is 
claimed  as  its  ezecutiou  was  done  by  plaintiff  in  that  state, 
in  which  was  the  residence  and  place  of  business  of  the  plain- 
tiffs. The  evidence  does  not  show  that  defendant  was  ever 
advised  that  the  plaintiffs  had  signed  the  card,  nor  do  we 
think  it  shows  that  it  was  sent  to  Osborne  to  be  signed  as  a 
contract,  hut  only  as  a  description  of  the  land,  and  terms  of 
sale,  at  the  most  to  be  used  as  data  from  which  a  written  eon- 
tract  might  be  prepared,  and  such  was  not  done. 

The  telegrams  pleaded  and  relied  upon  as  showing  rati- 
fication of  the  printed  signature  do  not  do  so ;  nor  eould  they 
be  construed  as  so  doing,  in  the  absence  of  averment  that  the 
defendant  was  advised  that  the  plaintiffs  had  signed  the 
alleged  contracts,  even  were  such  signing  sufficient  to  bind  the 
defendant  in  an  offer  made  to  B.  F.  Osborne.  That  which 
would  govern  as  to  ordinary  contracts,  or  even  snch  as  come 
within  the  proTisions  of  the  statute  of  frauds,  which  requires 
only  the  signature  of  the  party  to  be  charged,  cannot  apply 
when  a  statute,  which  is  governing  upon  the  parties  as  a 
matter  of  public  policy,  requires  that  both  shall  sign  the 
contract. 

The  ruling  upon  the  demurrer  was  correct  as  to  that 

ground,  and  as  to  count  1  for  the  further  good  reason  that 

3    bahb'  piMii-     performance  within  sixty  days,  as  provided, 

taw-  was  not  averred,  nor  matter  pleaded  which 

relieved  against  such  provision. 

The  motiou  assailed  count  4  of  the  amended  and  substi- 
tuted petition  on  the  ground  that  it  was  but  repetition  of 
count  3.  It  was  sustained.  While  exception  was  taken,  we 
find  no  error  assigned  on  that  ground. 

ni.  The  cause  was  tried  on  the  issues  raised  by  count  3 
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of  the  petition  and  the  answer,  with  judgment  against  plain- 
tiffs. In-ihat  count  it  is  averred  that  prior  to  September  1, 
4    RuL  paop-        1910,  the  plaintiffs  acted  as  agent  for  Dan- 


uess,  the  plaintiffs  should  receive  a  commission  of  2  per  cent, 
on  the  purchase  price  on  all  lands  sold  by  the  defendant  or 
purchased  by  him;  that  this  oral  agreement  was  made  in 
Nebraska,  and  with  reference  to  Iowa  lands  belonging  to  the 
defendant;  and  that  it  was  contemplated  by  both  parties, 
and  so  underatood  between  them,  that  the  performance  of 
such  service  should  be  in  Iowa,  and  that  the  contract  was  an 
Iowa  contract,  and  to  be  governed  by  the  laws  of  this  state. 
They  state  that  on  or  about  September  Ist  they  received  a 
postal  card  offering  the  Iowa  lands  of  defendant  for  sale  and 
a  commission  of  2  per  cent,  to  any  person  who  would  sell  the 
same,  and  later  they  received  another  card  making  like  offers, 
with  slight  changes  in  the  prices. 

Plaintiffs  say  that  in  pursuance  of  the  contract  they  pro- 
cured a  purchaser,  who  paid  part  in  cash  and  part  in  trade, 
and  took  over  all  the  lands  described  on  the  postal  card,  and 
the  valuation  as  agreed  upon  was  $91,000.  Commission  of 
4^1,820  is  claimed  to  have  been  earned,  and  judgment  for  that 
amount  is  asked.  By  amendment  to  the  petition  it  is  pleaded : 
That  plaintiffs  brought  the  defendant  and  Klopping  Bros, 
together  on  a  deal,  and  they  failed  to  make  a  trade.  That 
upon  such  failure  the  defendant  handed  to  one  of  the  plain- 
tiffs a  postal  card,  designated  as  Exhibit  B,  being  one  of  the 
cards  to  which  we  have  referred,  and  told  him  to  "go  after 
the  Kloppings,  get  them  to  come  back,  and  we  will  make  a 
deal. ' ' 

The  answer  of  defendant  denies  an  agreement  to  pay 
plaintiffs  the  commission,  pleads  the  statute  oE  Nebraska, 
which  requires  the  contract  between  broker  and  owner  to  be 
in  writing,  subscribed  by  both,  and  avers  that,  whatever  the 
talk  or  agreement  between  the  parties,  it  was  void  under  the 
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lawB  of  the  state  where  the  alleged  contract  was  made,  and 
could  not  be  made  valid  by  an  oral  statement  made  in  Iowa. 
Defendant  pleads  that  plaintiffs  did  not  sell  the  real  estate 
or  make  an  exchange  thereof  on  the  terms  and  conditions 
cffered  by  the  defendant,  hut  the  sale  and  exchange  was  made 
on  entirely  different  terms  and  with  the  express  understand- 
ing that  no  conunission  was  to  be  paid. 

IV.  The  evidence,  which,  as  we  nnderstand  from  the 
record,  was  that  which  was  introduced  upon  the  first  trial, 
is  in  substance :  That  R,  P.  Osborne,  a  member  of  the  plain- 
tiff partnership,  ia  a  real  estate  dealer  residing  at  Ainsworth, 
Neb.  That  be  had  a  conversation  with  defendant  in  Nebraska 
in  1909  as  to  the  sale  of  real  estate.  That  defendant  said  he 
would  pay  2  per  cent,  on  anything  plaintiffs  bought  or  sold 
for  him.  That  plaintiffs  wanted  a  written  contract,  and  that 
defendant  said  that  when  he  returned  to  his  home  in  Sioux 
City  he  would  send  the  price  numbers  on  a  card.  His  price 
was  $110  per  acre  for  seven  hundred  and  eighty  acres.  Later 
defendant  sent  the  postal  card.  That  plaintiff  R.  F.  Osborne 
took  up  the  matter  of  a  sale  or  trade  with  Klopping  Bros., 
the  owners  of  a  2,800-acre  ranch  in  Cherry  county,  Neb.,  upon 
the  direction  of  defendant  in  a  letter  which  has  been  lost, 
directing  him  to  "get  busy  and  see  if  you  cannot  sell  or  trade 
this  land  for  some  good  ranch  land."  Following  this  was 
correspondence  between  the  parties,  and  in  Pebruary  Dannatt 
went  with  Osborne  to  see  the  Klopping  land.  Negotiations  con- 
tinued, and  in  May  they  again  visited  the  land.  The  dealings 
l>etween  the  Kloppings  and  Dannatt  were  entirely  on  the  basis 
of  a  trade,  the  matter  of  valuations  being  the  main  subjects 
of  difference.  On  June  16th,  after  the  efforts  of  the  parties 
had  brought  them  no  nearer  tt^ther  than  a  difference  of 
$6,800  between  them,  the  defendant  telegraphed  Osborne  that 
he  would  divide  the  difference,  but  would  "pay  no  commis- 
sion on  trade ;  pay  you  regular  commission  exclusive  agency 
to  sell  Klopping  ranch  at  fifteen  and  one-half;  close  trade 
quickly."     On  June  20th  another  telegram  was  sent  to  Os- 
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borae  by  Daimatt,  in  the  name  of  Mary  J.  Dannatt,  liia  wife, 
stating,  among  other  things,  "Cloae  trade  quickly;  no  com- 
mimion  on  one  hundred  ten  per  acre."  And  in  a  letter  of 
the  same  date  the  defendant  wrote  Osborne  folly  as  to  what 
should  be  done  to  close  the  trade.  In  this  letter  be  said,  "I 
pay  yon  no  commisBion  on  house  or  seven  htmdred  and  eigbty- 
four  acres,  but  wiU  list  the  three  thousand  four  hundred  and 
forty  acres  with  you  at  $15.50,"  on  terms  of  payment  which 
were  stated.  Shortly  after  the  sendii^  of  the  telegram  and 
letter,  tiie  parties  met  in  Sioux  City.  Osborne  testified  that 
Dannatt  said  there  had  been  a  mistalce;  that  the  homestead 
which  was  to  be  conveyed  with  the  ranch  was  to  be  $2,500 
instead  of  $5,000,  to  which  Osborne  replied  that  he  had  writ- 
ten and  wired  Dannatt  that  the  Kloppings  demanded  $5,000 
for  it,  and  that  upon  defendant's  direction  he  had  closed  the 
contract  on  that  basis.  Osborne  also  testified :  That  he  then 
asked  Daimatt  what  he  meant  by  wiring  that  he  would  pay 
no  commission;  and  that  he  answered,  "Never  mind  the  com- 
mission; we  have  an  understanding  about  that."  That  he 
had  told  bis  wife  there  would  be  no  commission,  and  she  then 
consented  to  the  trade.  Another  witness  testified  to  substan- 
tially the  same,  but  this  was  wholly  denied  by  Dannatt.  At 
one  stage  in  the  negotiations,  as  Osborne  testified,  the  parties 
Elopping  and  Dannatt  were  together  in  Sioux  City,  and 
parted  with  all  apparently  ended;  that,  at  the  request  of 
Dannatt,  he  (Osborne)  took  up  the  matter  again,  and  that 
the  trade  was  made.  After  the  deal  waa  closed,  Osborne  asked 
Dannatt  for  his  commissioQ,  but  it  was  not  paid  to  him. 

V.  The  plaintiffs,  appellants,  in  the  count  upon  which 
trial  was  had,  relied  upon  an  oral  contract  to  be  performed 
in  Iowa,  in  the  sale  of  Iowa  lands.  The  argument  on  this 
appeal  is  more  to  the  question  that  there  was  a  written  con- 
tract in  compliance  with  the  laws  of  Nebraska.  Whatever 
its  character,  written  or  oral,  the  only  agreement  which  was 
definite  as  to  the  terms  pleaded  and  relied  upon  by  the  appel- 
lants as  the  basis  of  recovery  was,  as  we  find  from  the  record, 
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made  in  Nebraska.  If  not  in  writing,  subsequent  directjons 
as  to  what  should  be  done,  although  in  some  instances  given 
in  Iowa,  did  not  go  to  the  extent  of  fixing  the  terms  of  a  new 
and  independent  agreement,  but  related  alone  to  the  carrying 
out  of  the  Nebraska  agreement.  By  the  terms  of  the  statute 
of  that  state,  any  agreement  such  as  is  relied  upon  here  is  void, 
unless  duly  signed  by  both  parties  to  it.  Being  void,  no  sub- 
sequent agreement  or  act  based  upon  it  could  give  it  validity. 
9  Cye,  562,  and  cases  cited.  And  if  not  in  writing,  and  for 
that  reason  void,  the  fact  that  it  was  to  be  performed  in  Iowa 
would  not  relieve  the  parties  from  the  effect  of  the  statute. 
'While  it  is  a  general  rule  that  the  validity,  nature,  obligation, 
and  interpretation  of  an  enforceable  contract  is  to  be  gov- 
erned by  the  laws  of  the  place  of  performance,  it  is  also  set- 
Ued  that,  if  the  contract  is  void  or  illegal  by  the  law  of  the 
place  where  made,  it  will  be  held  void  and  illegal  everywhere. 
MeDaniel  v.  C.  *fe  Jf.  W.  Ry.,  24  Iowa,  412;  Story's  Conflict 
of  Laws,  section  243;  Kanaga  v.  Taylor,  7  Ohio  St.  134  (70 
Am.  Dec.  62) ;  Brown  v.  Finance  Co.  (C.  C.)  31  Fed.  516; 
Byde  v.  Ooodnow,  3  N.  T.  266. 

We  are  therefore  brought  to  the  conclusion  that,  reliance 
being  placed  upon  an  oral  contract  shown  to  have  been  made 
in  Nebraska,  the  trial  court  was  right  in  holding  that  plain- 
tiffs could  not  recover.  While  under  the  facts  there  is  much 
to  sustain  the  daim  of  moral  rights  made  by  the  appellants, 
in  that  services  of  value  were  rendered  for  which  there  should 
be  compensatdon,  we  most  detmnine  this  action,  brought  at 
law,  by  the  rules  which  apply  to  such  cases,  both  as  to  the  fact 
issues  passed  upon  by  the  trial  court  and  the  application  of 
settled  principle  of  the  issues  drawn. — Affirmed. 

Ladd,  C.  J.,  and  Debueb  and  Qatnob,  JJ.,  concur. 
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Mabtha  a.  Eost,  Appellee,  v.  The  Chicaqo,  Rock  Island  & 
Pacific  Railwax  Cohpant,  Appellant. 

KaUnn:     Injuet  to  stock:    doitblb  paiuges:    notice.    To  retover 

1  double  damages  for  injurj  to  stock  on  Account  of  ft  defective  right 
of  my  fence,  notice  of  the  injurj  mDBt  be  Mrred  on  the  railway 
company  at  least  thirt?  daje  before  bringing  aoit.  Bervice  of  notice 
In  the  inatant  ease  held  insufficient  to  jnatifj  recovery  of  double 
damageo. 

Trlftl:    OKDB  or  fboof:    awitional  bvidbkcs.    Where  bh  attorne;  for 

2  plaintiff  was  called  into  tbe  ease  at  the  beginning  of  the  trial,  and 
his  associate  appeared  onlf  aa  a  witness,  permiBsion  to  offer  addi- 
tional material  evidence,  after  both  parties  had  rested  but  before  » 
ruling  on  defendant's  motion  for  a  directed  verdict,  might  prop- 
erly have  been  graoted. 

N«w  trial:  nbwlt  discovoed  evisehce:  discbbtiok.  The  detcnniiia- 
'  3  tion  of  a  motion  for  new  trial  is  largely  discretionary  and  the  rul- 
ing will  not  be  disturbed  on  appeal  when  auch  diseretian  has  uol 
been  abased.  In  ttie  instant  case  the  newly  discovered  evidence 
upon  which  tbe  motion  was  based  might  properly  have  been  re- 
ceived, but  no  abuse  of  discretion  appears  from  its  rejection. 

Appeal  from  Johnson  District  Court. — Hon.  B.  P.  Howell, 
Judge. 

Monday,  Decbmbee  14,  1914. 

Appeal  from  a  judgment  for  double  damages  for  killing 
stock,  and  from  an  order  granting  a  new  trial  as  to  a  verdict 
directed  against  plaintiff  on  another  cauae  of  action  pleaded 
in  a  separate  coont. — Affirmed  in  part;  Reversed  in  part. 

F.  W.  Sargent  and  J.  S.  Johnson,  and  Ranch  tfe  Messer, 
for  appellant. 

W.  J.  Baldwin  and  John  J.  Kost,  for  appellee. 

"WiTHROW,  J. — I.  This  action  is  based  upon  a  claim  for 
double  damages  under  the  statute ;  the  petition  alleging  that 
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by  the  negligence  of  the  defendant  a  mare  was  killed  by  one 
of  its  trains  bn  February  2,  1908,  that  a  sow  was  killed  on 
December  10,  1911,  and  a  horse  was  killed  on  or  about  May 
6,  1912,  all  of  said  property  belonguig  to  the  plaintiff.  Suit 
was  commenced  August  29,  1912;  the  petition  being  in  three 
counts,  in  the  order  above  stated.    As  to  the  first  count,  it  is 

alleged  that  on  the day  of ,  1908,  written  notice, 

accompanied  by  affidavit  of  the  killing  of  the  mare,  was 
served  on  the  defendant's  agent,  and  that  the  written  notice 
and  affidavit  and  the  copy  have  been  lost  As  to  the  other 
counts,  copies  of  the  notices  and  affidavits  were  pleaded. 
There  was  a  prayer  for  double  damages.  The  answer  was  a 
general  denial.  The  trial  resulted  in  a  verdict  for  the  plain- 
tiff on  coont  1,  with  a  special  finding  of  the  jury  fixing  the 
valne  of  the  mare  at  $180.  On  counts  2  and  3  a  verdict  was 
directed  in  favor  of  the  defendant,  which,  upon  motion  for 
new  trial  as  to  count  3,  was  set  aside.  The  trial  court  entered 
judgment  on  count  1  for  $325,  being  for  double  the  amount 
which  it  is  claimed  plaintiff  fixed  in  her  notice  as  the  value 
of  the  mare.  The  defendant  moved  to  reduce  the  judgment 
to  $180,  the  value  found  by  the  jury,  on  the  ground  that  there 
had  been  no  proof  of  the  service  of  notice  required  by  statute 
as  a  bam  for  the  recovery  of  double  damages.  This  was 
denied,  and  from  the  refusal  to  reduce  the  judgment,  and 
from  the  order  granting  a  new  trial  as  to  count  3,  the  defend- 
ant appeals. 

IL  The  claim  for  double  damages  is  under  Code,  section 
2055,  which  fixes  such  as  the  amount  of  liability  for  injuries 
resulting  to  stock  from  defective  fences  or  cattle  guards,  if 
1  RiiLWJiTH  ■  Id-  P*y™^°t  '>f  damages  be  not  made  within 
SoH^ie"  dim-^ "  thirty  days  after  notice  in  writing  that  a  loss 
■gea :  notice.  ^^  injury  to  stock  has  occurred,  accompanied 
by  an  affidavit.  As  to  this  branch  of  the  case,  the  claim  is 
made  by  the  appellant  that  there  was  no  proof  as  to  the  time 
of  the  service  of  the  notice,  and  therefore  the  allowance  of 
double  damages  was  without  warrant.    On  this  question  the 
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(Kily  evidence  was  that  of  John  J.  Eost,  a  brother  of  the  plain- 
tiff. As  a  part  of  his  testimonf  there  was  oBend  what  pur- 
ported to  be  a  copy  of  the  notice  and  affidavit.  This  was  at 
first  admitted  over  the  objeetioa  of  the  def^idant,  bat  later, 
in  the  erOBs-examination  of  Koet,  it  was  ezeladed  on  the  graond 
that  it  was  not  a  tme  copy,  and  the  defendant  was  radered  to 
prodnee  the  original,  which  was  done,  and  it  was  introduced 
as  Exhibit  No.  1.  On  bis  crosB-examinatioD  Kost  testified  that 
he  bad  served  but  one  affidavit  and  notice  on  the  t^ient  of  the 
defendant.  He  was  asked  if  he  did  not  at  that  time  swear  that 
the  value  of  the  mare  was  $162.50.  Prmn  this  evid^ice  we 
think  it  fairly  appears  that  sofficient  notice  of  loss  was  pre- 
pared, and  from  it  there  might  fairly  be  inferred  s  service 
upon  the  agent  of  the  defendant  company.  Bnt  this  is  not  a 
sufficient  meeting  of  the  reqoirement  of  the  statute  that  it 
sbonld  have  been  served  at  least  thirty  days  before  bringing 
suit  This  fact  is  required  not  only  to  be  pleaded  bat  proven ; 
and  in  the  latter  respect  the  evidence  falls  short  of  a  definite 
showing  of  fact  The  evidence  from  which  it  is  claimed  that 
proof  of  the  time  of  service  appears  is  in  the  testimony  of  Kost 
on  croBS-examinatifm  as  to  the  amount  dumed  as  the  value  of 
the  horse ;  two  different  values  having  been  fixed,  one  in  the 
original  claim  and  «ie  in  that  which  was  <^ered  as  a  copy  of 
it.  He  was  asked :  "You  had  the  same  amount  in  the  original, 
did  yont"  To  which  he  answered:  "I  think  I  did."  And 
then:  "Will  yoa  awesr  to  it!"  With  the  answer:  "I 
couldn't  tell  over  that  long  a  time;  that  is  three  or  foaryean 
ago."  This  yet  does  not  meet  the  requirement.  The  refer- 
ence of  the  witness  was  to  the  notice,  and  not  to  its  service ; 
and  to  apply  the  answer  "that  was  three  or  four  years  ago" 
to  the  date  of  service  and  as  proof  of  it  compels  an  inference 
which  the  evidence  will  not  fairly  bear.  The  trial  court  erred 
in  allowing  double  damages  and  in  not  entering  judgment  on 
the  special  finding,  which  fixed  the  value  of  the  horse  at  $180. 
III.  The  motion  for  new  trial  aa  to  count  3,  made  t^  the 
appellee,  plaintiff,  was  based  upon  alleged  errors  of  flie  trial 
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court  in  ezolnding  offered  evidence  as  to  marks  showing  that 
the  hofse  alleged  to  liave  been  killed  by  appellant's  locomotive 
was  on  the  railnwd  track  near  where  the  body  was  found,  and 
also  evidence  for  the  purpose  of  showing  that  the  wing  of  the 
fence  leading  to  the  cattle  gaard  had  been  broken  outward, 
apparently  showing  that  a  large  body  had  been  thrown  against 
it  in  the  direction  where  the  body  of  the  horse  waa  found. 
An  affidavit  as  to  newly  discovered  evidence  was  filed  with  the 
motion  made  by  one  of  plaintiff's  attorneys,  who  was  called 
to  assist  in  the  case  at  the  commencement  of  the  trial,  sac- 
ceeding  an  atttuney  who  had  previously  given  up  his  connec- 
tion w\th  the  case. 

The  plaintiff  after  both  parties  had  rested,  and  after  the 
presentation  by  the  defendant  of  a  motion  for  a  directed  ver- 
dict bnt  before  raling  was  had,  asked  permission  to  farther 
examine  the  witness  Kost  as  to  circumstances 

of  proof :  •ddi-    suTTOnnding  the  killing  of  the  horse  for  which 
tlonal  erldeDce. 

clami  IS  made  in  count  3.  The  reqnest  was 
denied,  evidently  upon  the  theory  that  connsel  for  the  plaintiff 
had  not  shown  sufficient  diligence.  The  offered  evidence  was 
competent,  going  directly  to  that  which  tended  to  prove  that 
the  death  of  the  horse  was  occasioned  by  being  struck  by  the 
locomotive,  and,  had  the  trial  court  permitted  its  introduction 
at  the  time  plaintiff  asked  leave  to  so  do,  there  would  have 
been  no  error.  The  attorney  who  actively  tried  the  ease  was 
called  into  it  one  day  before  the  trial  commenced;  his  asso- 
ciato,  Kost,  while  a  member  of  the  bar,  was  not  in  active  prac- 
tice, and,  BO  far  as  the  record  shows,  appeared  in  the  case  only 
as  a  witness,  although  nominally  one  of  the  attorneys  for  the 
plaintiff. 

The  claim  of  newly  discovered  evidence,  which  was  sup- 
port^ by  the  affidavit  of  counsel  who  tried  the  case,  was  based 
upon  the  fact  alleged  and  sworn  to  by  him  that,  since  his 
s.  s»w  TKui,:  connection  with  the  case,  he  had  learned  that 
"wd^e^eSM !  employees  of  the  defendant,  beii^  the  section 
diKntion.  foreman,  Beubauer,  and  section  men  whose 
names  were  unknown  to  him,  had  buried  the  horse,  which  was 
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badly  mangled,  and  that  by  them  he  could  prove  such  facts, 
and  also  that  they  had,  at  that  time,  repaired  the  broken  wing 
of  the  cattle  guard.  The  afBdavit  also  stated  that  he  was  in- 
formed that  the  sectiiHi  men  had  refused  to  give  plaintiff  any 
informatioD  on  the  subject.  The  objection  to  the  motion,  as 
filed  in  the  case,  was  that  the  newly  discovered  evidence  could 
have  been  discovered  i»ior  to  the  time  of  the  trial,  had  reason- 
able dUigenee  been  exercised,  and  that  it  was  cumulative.  The 
argument  of  the  appellant  is  broader  than  the  motion,  going  to 
the  BufBciency  of  the  affidavit.  We  most  treat  the  qaestion 
as  it  was  presented  to  the  trial  court.  This  court  has  adhered 
to  the  rule  that,  nnless  there  has  been  an  abuse  of  discretion 
in  grantii^  a  moticm  for  new  trial,  we  cannot  interfere.  Boyer 
V.  Planter  Co.,  147  Iowa,  278 ;  Kern  v.  May,  92  Iowa,  674. 

We  have  already  in  this  opinion  stated  the  condusitm 
that  there  would  have  been  no  error  in  reopening  the  case  for 
the  offered  testimony.  It  was  material  and  not  cumulative  in 
the  sense  that  it  covered  that  already  testified  to.  Considering 
it  together  with  the  fact  that  the  trial  counsel  was  handicapped 
by  a  connection  with  the  case  at  least  now  too  long  for  its 
proper  presentation  in  the  exercise  of  large  diligence,  we  find 
no  grounds  upon  which  we  could  properly  rest  a  finding  that 
there  had  been  abuse  of  discretion. 

Our  conclusion  as  to  the  question  of  double  damages 
requires  a  reversal  of  the  judgment  as  to  count  1 ;  and  the 
cause  is  remanded,  with  directions  to  enter  verdict  on  that 
count  in  favor  of  plaintiff  for  $1S0,  setting  aside  the  judgment 
which  was  entered.  As  to  count  3  the  judgment  of  the  trial 
court  is  affirmed.  The  costs  of  this  appeal  will  hi  taxed  one- 
half  to  each  party. — Affirmed  in  part    Reversed  in  part, 

Ladd,  C.  J.,  and  Debhsi  and  Qatnob,  JJ.,  concur. 
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John  H,  Cownib,  Appellee,  v.  West  Dodd,  W.  D.  Batshoi/p 
and  W.  B.  Lane,  Appellants. 

Onanuity:     lubilitt  of  ouAaANTOR.    There  is  a  distinetloii  between  b. 

1  gnarantf  of  payment  ajid  b  guaranty  of  collection.  Tbe  former 
ereatee  an  unmediate  and  absolute  liability  on  the  failure  of  the 
principal  to  paf,  while  the  latter  only  obligatea  the  goarantor  to 
pay  if  l^  reasonable  diligence  it  cannot  be  obtained  from  tike  prin- 
cipal. 

Same.     A  guaranty  of  interest  upon  corporate  itock  nntil  the  stock  ii 

2  retired,  baaed  upon  a  good  consideration,  is  aa  abBOlat«  guaranty, 
under  which  tiie  holder  at  meet  can  only  be  required  to  demand 
payment  of  the  princip^ 

Same:     inboltzmct  of  oobporation  :     thihinatioit  of  lubilitt.    A 

3  personal  liability  by  way  of  a  guaranty  of  interest  on  corporate 
stock  is  not  terminated  by  insolvency  of  the  corporation,  or  failure 
to  exercise  its  franchise  for  two  years. 

Same:    rbtibmiknt  of  stock  ;    TraitiNATiON  or  liabilitt.    Insolvency 

4  of  a  corporation  or  nonnser  of  its  franchise  for  the  term  of  two 
years  will  not  effect  a  retirement  of  stock,  under  a  provision  in  tbe 
certificate  making  it  subject  to  retirement.  The  provision  for  retire- 
ment contemplates  some  affirmative  action  by  the  corporatiOD,  and 
therefore  a  guaranty  to  pay  interest  until  the  stock  was  retired 
would  not  be  avoided  by  mere  nonoser. 

Appeal  from  Polk  District  Court. — Hon.  C.  A.  Dudlet, 
Judge. 

Monday,  December  14,  1914. 

Action  to  recover  interest  on  preferred  stock  of  a  cor- 
poration under  a  written  guaranty.  Prom  a  directed  verdict 
and  gndgment  for  plaintiff,  the  defendants  appeal. — Affirmed. 

Oscar  Strauss  and  W.  C.  Lane,  for  appellants. 

C.  C.  Dowell  and  John  McLewian,  for  ^pellee. 
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'WiTHBOw,  J. — I.  In  July,  1907,  the  plaintiff  became  the 
owner  by  parebaae  of  fifty  shares  of  the  preferred  stock  of 
the  Dodd  Motor  CtKnpany,  s  corporation  organized  nnder  the 
laws  of  this  state  for  the  porpoae  of  manafaetaring  gasoline 
engines.  The  stock  was  purchased  at  its  par  valae,  $100  per 
share,  and  certificate  was  issued  to  him.  By  the  terms  of  the 
certificate  the  stock  was  entitled  to  preferred  camolatlTe  divi- 
dends np  to  7  per  cent,  and  was  subject  to  retirement  at  par 
and  accrued  dividends  after  one  year  from  date  of  issue.  The 
defendants  were  the  organizers  and  (^cers  of  the  corporation. 
They  were  in  need  of  money  to  enlarge  their  bosiness,  and 
sought  assistance  from  the  plaintiff.  He  <^ered  to  make  them 
a  loan  of  $5,000.  They  desired  him  to  take  preferred  stock. 
This  he  declined  to  do,  but  told  them  that  if  Mr.  Dodd  would 
guarantee  the  stock  or  guarantee  the  dividends  he  would  take 
preferred  stock.  Aa  a  result  of  this  conversation,  which  pre- 
ceded the  issuance  of  the  certificate,  there  was  indorsed  on  the 
back  of  the  certificate  when  usued  the  following : 

Dea  Moines,  Iowa,  July  5,  1907. 
For  good,  valuable  and  Bufficient  consideration  the  receipt 
of  which  is  hereby  acknowledged,  the  undersigned  hereby 
guarantee  that  the  Dodd  Motor  Company  will  pay  seven  per 
cent,  interest  on  the  stock  which  this  certificate  represents  until 
said  stock  has  been  retired. 

West  Dodd, 
W.  R.  Lane, 
W.  D.  Batsholt. 

This  action  is  for  the  recovery  of  interest  due  on  the 
contract  of  guaranty  from  June  3,  1909,  up  to  which  time  it 
is  averred  that  interest  bad  been  paid.  The  preferred  stock 
represented  by  the  certificate  has  not  been  retired,  and  it  is 
pleaded  that  the  corporation  has  been  insolvent  «nce  June  3, 
1909.  The  answer  admits  the  purchase  of  the  stock  by  plain- 
tiff. Affirmatively  it  pleads  that  since  March  17,  1908,  the 
corporation  has  been  insolvent  and  has  ceased  to  exist  as  a 
CMporation  under  its  charter  j  that  since  that  date  it  has  held 
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no  meetings,  has  elected  no  ofBcers  or  directors,  and  has  per- 
formed no  corporate  act  of  any  kind,  and  because  of  such  it 
ceased  existence  as  a  corporation  on  or  about  January  21, 
1910.  The  cause  was  tried  to  a  jnry.  There  was  a  directed 
verdict  for  plaintiff,  and  the  defendants  appeal 

II.  The  ease  presents  no  difficulty  as  to  the  facts,  which 
are  without  dispute  and  which  substantially  support  the  plead- 
ings. The  questions  which  go  to  the  legal  rights  of  the  parties 
were  fully  raised  in  the  lower  court  and  are  definitely  pre- 
sented by  the  assignment  of  errors. 

The  first  contention  of  the  appellant  is  that  appellee  has 

failed  to  show  due  diligence  necessary  to  charge  the  guarantors. 

This  is  upon  the  premise  that  the  contract  sued  upon,  which 

is  the  undertaking  of  the  appellants,  is  in 

1,  QuAuunr;  „     ,        ,.   . ,      ,  ,.     . 

uiuuv  of         terms  a  guaranty  of  the  dividend  as  distin- 

Knuutor. 

guished  from  a  direct  promise  to  pay.  The 
authorities  distinguish  in  their  legal  effect  upon  the  obligor 
between  a  guaranty  of  payment  and  a  guaranty  of  collection. 
As  to  the  former,  it  is  held  that  it  is  absolute  upon  the  failure 
of  the  principal  to  pay ;  as  to  the  latter,  that  the  guarantor  is 
only  bound  to  make  payment  if  by  reasonable  diligence  it  can- 
not be  obtained  from  the  principal.  As  h(dding  directly  to  the 
first  proposition,  and  making  the  distinction  which  we  have 
noted  with  reference  to  contracts  guaranteeing  dividends,  see 
Burton  v.  Dewey,  4  £an.  App.  589  (46  Pac.  325) ;  Braddoch 
V.  Wertheimer,  68  Ark.  423  (59  S.  W.  761) ;  Loomis  Inst.  v. 
Burd,  57  Conn.  435  (18  Atl.  669) ;  Jain  v.  CRffin,  3  Colo.  App. 
90  (32  Pac  80). 

An  "abeolnte  guaranty"  is  one  by  which  the  guarantor 
is  bound  immediately  upon  the  principal  failing  to  perform 
his  contract  without  further  condition  to  be  performed.  20 
Cyc.  1398. 

The  holder  of  this  guaranty,  then,  at  most  was  not  bound 
to  do  more  than  demand  of  the  principal  the  amount  prmnised 
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to  be  paid,  whether  as  interest  or  dividend.  Proof  that  sncfa 
was  done  is  not  disputed.  £ven  though 
further  efforts  were  required  under  the  law 
ill  the  Tiew  of  the  ease  taken  by  appellants,  yet  here  it  was 
pleaded,  admitted,  and  also  proven  that  since  the  last  pay- 
ment under  this  contract  the  corporation  had  been  insolvent, 
and  no  farther  showing  of  diligence  would  be  required.  The 
right  of  action  upon  this  contract  was  fully  fixed  by  what  had 
been  done.  Qerman  Savings  Bank  v.  Roofing  Co.,  112  Iowa, 
184. 

m.  A  second  point  urged  by  the  appellant  is  that  the 

liability  of  the  guarantors  was  terminated  when  the  principal 

ceased  to  exist;  and  that  under  Code,  section  1628,  by  reason 

of  its  insolvency,  its  failure  to  ezerciae  any 

tncy  at  cor-      of  the  rights  arising  under  its  franchise  for 

poratlon :   ter-  ■■      i        •   .1  1  « 

u'wutt"  *"  ^^^  years,  and  the  failure  to  elect  otacers 
within  two  years  from  the  time  fixed  for  so 
doing,  the  corporate  life  was  ended.  There  are  holdings  to 
the  effect  that  a  general  guaranty  of  payment  of  dividends 
upon  the  stock  of  a  corporation,  made  as  a  personal  obligation, 
does  not,  in  the  absence  of  a  guaranty  for  a  fixed  period,  extend 
to  a  time  beytaid  the  life  of  a  corporation.  Mason  v.  Distilling 
Co.,  85  App.  Div.  520  (83  N.  T.  Supp.  343) ;  LorUlard  v. 
Clyde,  142  N.  T.  456  (37  N.  E.  489,  24  L.  R.  A.  113) ;  Colum- 
bus  Trust  Co.  V.  Moskier,  51  Misc.  Rep.  270  (100  N.  T,  Supp. 
1066).  They  do  not,  however,  reach  to  this  case.  Code,  sec- 
tion 1628,  provides  that  a  corporation  "shall  cease  to  exist 
by  Donnser  of  its  franchise  for  two  years  at  any  one  time,  but 
omission  to  elect  otBcers  or  hold  meetings  at  any  time  pre- 
scribed by  its  articles  or  by-laws  shall  not  work  a  forfeiture, 
if  such  election  is  held  within  two  years  of  the  time  appointed 
therefor."  Whether  under  that  statute  the  failure  ipso  facto 
works  a  termination  of  the  corporation  we  need  not  now  deter- 
mine ;  for  in  whatever  way  it  is  done,  while  ending  the  right 
to  exercise  corporate  powers  in  its  dealings  with  the  public, 
it  does  not  prevent  its  continuance  for  the  purpose  of  winding 
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up  its  affairs.  Even  thoagh  it  may  cease  to  exist,  the  rights  of 
atocfcholdere  are  not  thereby  destroyed,  but  continue  to  the 
extent  that  the  net  assets  may,  so  far  as  they  will,  reimburse 
them  for  their  investment  As  recognizing  this  principle,  see 
Code,  sections  4328  and  4330. 

IV.  The  certificate  of  preferred  stock  issued  to  the  appel- 
lee contained  a  clause  making  it  subject  to  retirement  at  par 
and  accrued  dividends  after  one  year.    This  clearly  was  a 
4    SiiiB-  reure-     provisiou  made  for  the  benefit  of"  the  corpora- 
teraiiution'of    *'*"''  whereby  it  might  lessen  its  obligations  to 
luuiitr-  pgy  ^  gjjg^  eumnlative  dividend,  and  end  pos- 

sible inequalities  among  ita  stockholders  resulting  from  the 
preference.  It  has  not  been  retired,  unless  the  insolvency  of 
the  corporation  and  the  failure  to  exercise  corporate  powers 
have  worked  that  result  The  fact  that  by  reason  of  insolvency 
the  stock  may  become  of  little  or  no  value,  or  by  reason  of 
failure  to  exercise  corporate  functions  it  may  have  lost  its 
voting  power,  is  not  an  extinguishment  of  the  rights  of  the 
shareholders  in  the  residue  of  the  corporate  property.  But 
we  place  upon  the  word  "retired"  a  meaning  different  from 
that.  It  is  a  reservation  of  right  requiring  afBrmative  action, 
rather  than  a  result  which  follows  inactivity  or  failure  to 
exercise  corporate  powers.  The  present  contract  is  not  in 
terms  a  guaranty  of  dividends  but  of  interest  It  is  silent  as 
to  the  time  when  such  payments  shall  be  made,  but  by  the  acts 
of  the  parties  it  has  been  construed  as  requiring  them  to  be 
made  annually.  This  obligation  by  its  terms  continues  until 
the  stock  has  been  retired.    That  has  not  been  done. 

We  conclude  that  the  judgment  of  the  trial  court  was 
correct. — Affirmed. 

Ladd,  C.  J.,  and  Debuer  and  Gatnob,  JJ.,  e<mcur. 
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WiLLUH  PLDincER,  Appellant,  T.  M.  B.  Prrr,  Coonty  Treaa- 
urer,  et  al. 

Dndiuge:  additional  asbbsbuknt:  fkisuicftioh.  Wliere  the  orig- 
iiml  apportionment  of  taxM  for  a  drainage  diatrict  waa  eqnitablo 
and  legal,  and  the  original  asBeasmeut  waa  inauffieient  to  moet  the 
coet  of  the  improvement,  the  aupeirisora  nuif  levy  an  additional  tax 
in  the  same  ratio  as  the  first  to  meet  the  deficiencj  and  without 
notice  to  the  land  ownera;  and  it  will  be  presoined  in  the  aboenee 
of  evidence  sbowiug  to  the  contrarj  that  such  a  levy  was  warranted, 
when  the  collection  of  the  tame  ie  Mught  to  be  enjoined  by  a  tax- 
payer. 

Appeal  from  Harrison  District  Court. — Hon.  Thos.  Abthub, 
Judge. 

Monday,  Dboehbeb  14, 1914. 

The  petition  praying  that  the  collection  of  a  special  tax 
be  enjoined  waa  dismissed,  and  plaintiff  appeals. — Affirmed. 

Cochran  &  Barrett,  for  appellant. 

L.  W.  Falion,  for  appellee. 

Ladd,  C.  J. — The  Upper  Boyer  Drainage  District  in  Har- 
rison county  was  established  and  the  drains  excavated  in  pnr- 
Buance  of  chapter  68  of  the  Acts  of  the  30th  0.  A.  Several 
tracts  of  land  included  therein  belonged  to  plaintiff,  and  with 
other  lands  of  the  district  were  regularly  asseaaed,  and  on 
June  21, 1910,  the  special  tax  for  the  improvement  was  levied. 
Prior  to  the  issuance  of  bonds,  plaintiff  paid  the  tax  levied 
against  his  land  in  full.  Thereafter,  on  September  11th,  the 
board  of  supervisors  adopted  a  resolution,  reciting  that  the 
t  had  proved  insnfQcient,  and  that  there  were  unpaid 
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warrants  outstanding,  and  that  repairs  of  the  improvement 
were  necessary  and  ordered  an  assessment  for  an  additional 
$14,745.15  spread  on  the  lands  of  the  district  at  the  same 
ratio  Bs  the  previoos  one.  This  amounted  to  10  per  cent,  of 
the  first  levy  and  was  without  notice  to  the  plaintiff  or  other 
landowners  of  the  district. 

The  record  disclosed  that  the  proceeds  of  the  first  levy 
would  have  been  $147,451.50  but  for  the  reduction  in  the  as- 
sessment against  railways  of  $20,043,  leaving  $127,008.50.  of 
which  $104,458.33  was  paid  in  cash  and  $22,550.17  in  bonds 
issued.  This  sum  was  realized  on  sale  of  bonds  vnth  $1,450 
additional  in  premium  and  interest.  It  appears  from  the  evi- 
dence that  there  were  some  other  improvements  in  the  way  of 
benefits,  such  as  intakes  from  wagon  roads,  fillii^  the  old 
ehsnnel,  and  straightening  the  banks  which  should  have  been 
taken  into  sccoont  in  the  original  bids.  It  will  be  observed 
that  the  recitals  of  the  resolutiim  of  the  board  of  supervisors 
that  repairs  are  necessary,  fhat  there  were  unpaid  outstanding 
warrants,  and  that  the  former  assessment  bad  produced  in- 
sufficient funds,  are  undisputed.  The  cost  of  the  ditch  alone 
m^  have  been  less  than  the  money  realized  as  testified  by 
plaintiff,  but  there  were  other  expenses  incident  to  the  estab- 
lishment of  the  district,  the  construction  of  the  improvement, 
and  the  making  of  the  assessment,  ordinarily  den<Hninated 
overhead  charges,  the  amount  of  which  does  not  appear,  and, 
in  the  absence  of  any  proof  to  the  contrary,  the  finding  of 
the  hoard  of  supervisors  is  presumed  to  have  been  warranted, 
especially  in  a  proceeding  like  this  to  enjoin  the  collection  of 
a  tax.  The  reduction  in  the  railroad  assessment  is  not  shown 
to  have  been  illegal,  and  the  record  does  not  support  the  claim 
that  the  levy  of  additional  assessment  was  for  funds  not  re- 
quired to  complete  the  enterprise.  Nor  was  notice  to  land- 
owners essential  to  such  additional  assessment. 

Section  19S9-al2  of  the  Code  Supplement  expressly  pro- 
vides that: 
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If  the  first  assessmeut  made  by  the  board  of  supervisors 
for  the  original  cost  or  for  repairs  of  any  improvement  as 
provided  in  tliis  act  is  iusufficicut,  the  board  may  make  an 
additional  assessment  and  levy  in  the  same  ratio  as  the  first 
for  either  purpose. 

This  is  precisely  what  the  board  of  supervisors  did.  The 
commissioners  bad  made  an  equitable  apportionment  of  the 
costs,  expenses,  costs  of  construction,  fees,  and  damages 
assessed  for  the  construction  of  the  improvement,  and  the 
supervisors  had  passed  on  their  rep<a-t,  after  notice  of  hearing 
to  the  landowners  and  an  opportunity  to  be  heard,  and  ap- 
portioned these  as  appeared  just  and  equitable  in  strict  com- 
pliance with  the  statute  cited.  The  lands  receiving  the  greatest 
benefit  were  marked  ou  the  scale  of  100  and  those  benefited 
in  a  less  degree  were  marked  with  such  percentage  of  100  as 
the  benefit  received  bore  in  proportion  as  prescribed  by  statute. 
So  there  was  no  occasion  for  another  hearing.  The  plaintiff 
had  had  hig  day  in  eourt  on  the  question  of  what  portion  of 
the  total  expense  his  land  should  bear,  and  there  was  no  oeca- 
aion  for  another  notice  or  opportunity  of  being  heard  on  the 
same  subject. 

The  decree  dismissing  the  petition  praying  that  the  col- 
lection of  the  tax  be  enjoined  on  the  grounds  discnaaed  was 
rightly  dismissed,  and  is — A.girmed. 

Debmeb,  Oatnob,  and  Withbow,  JJ.,  eoncor. 


A.  B.  SoHUETZ  V,  International  Harvester  Company  of 
America,  Appellant 

BaaknvtcT:    pketebenck:    waitib.    An  agreement  among  tite  credit- 
1     ora  of  an  insolTent  debtor,  after  knowledge  of  his  inaolveiicy,  to 
ftf^rtion  IliB  insaranee  monej  among  them  for  the  purpose  of  avoid- 
ing bankrnpt^r  proi?eediiig«,  is  a  waiver  on  the  part  of  one  of  aueh 
eroditors  of  any  right  to  the  fund  by  Tirtue  of  an  order  on  the  in- 
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Buraoce  eompany  given  bim  prior  to  the  agreement  and  to  hia  knowl- 
edge of  the  insolvenc;;  and  the  order  is  no  defense  to  on  action 
by  the  truatoe  in  banlcmptcy  to  recover  the  amount  of  the  inBurance 
mone)r  received  by  such  creditor. 

Buna:  EBTOPFEL.  The  acceptance  of  the  inHunmce  money  waa  alao  a 
2  waiver  of  any  right  under  notes  and  a  mortgage,  on  that  portion  of 
the  stock  of  tbe  debtor  destroyed  by  Are,  given  the  creditors  fonr 
montha  prior  to  the  fire;  and  since  the  creditor  had  no  right  to  the 
iuBurance  money,  except  through  the  bankruptcy  proceeding,  to  per- 
mit him  to  accept  hie  share  of  the  fund  under  the  creditor's  agree- 
ment and  also  insist  on  his  notes  and  mortgage  would  be  prejudicial 
to  the  other  creditors  and  tbe  tructee,  and  he  was  therefore  ertopped 
from  relfing  thereon. 

Appeal  from  Polk  District  Court.— B.on.  Hugh  Bkknnan, 
Judge. 

Tuesday,  Decbhbis  15, 1914, 

Action  by  a  tmstee  in  bankruptcy  to  recover  money  dis- 
tributed to  a  creditor  within  four  montliB  prior  to  filing  of 
the  petition  therein  resulted  in  judgment  as  prayed.  The 
defendant  appeals. — Affirmed, 

Qeorge  Wambach,  Miller  dt  WaUingford,  and  C.  F.  Max- 
well, for  appellant. 

Clifford  V.  Cox  and  R.  B.  Alberson,  for  appellee. 

Ladd,  C  J. — The  issnes  in  this  case  are  the  same  as  those 
raised  in  Shuetz,  Trustee,  v.  MoHne  Plow  Co.,  166  Iowa,  523, 
except  that  two  additional  defenses  were  interposed,  and  these 
only  are  argued  on  the  present  appeal.  In  October,  1910, 
Alvin  Oghurn  was  indebted  to  the  Interstate  Harvester  Com- 
pany on  open  acconnt,  $2,718.35,  Thereafter  it  sold  him  a 
traction  engine,  hnsker,  and  shredder  for  $1,525,  taking  one 
note  of  $525  and  two  notes  of  $500  each.  All  these  notes  were 
secured  by  a  chattel  mortgage  on  the  outfit,  and  tbe  last  two 
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were  signed  by  William  Ogbom  as  surety.  He  also  became 
indebted  to  the  company  $27,  the  price  of  items  purchased. 
Ogbnm  was  engaged  in  the  implement  and  harness  business 
at  East  Peru,  and  a  large  part  of  his  stock  in  trade  was  de- 
Btrayed  by  fire  October  30  or  31, 1910.  It  was  insured  in  sev- 
eral companies,  and,  on  January  26th  following,  defendant's 
agent  Sproul  procured  of  Ogbum  an  order  in  words  following : 

E.  Peru,  la.,  1— 2&— 11. 

Anchor  Fire  Insurance  Co. 
Standard  Fire  Insurance  Co. 
Farmers'  Insurance  Co. 

Gentlemen ;  Please  pay  to  the  International  H.  Co.  of  A. 
$2,718.35  and  chai^  to  me  on  insurance  to  be  pd.  on  my  loss, 
and  this  will  be  yoor  receipt  for  same. 

Tours  resply,  Alvin  Ogbum. 

This  was  deposited  with  the  adjusting  agent  of  the  several 
insoranee  companies.  At  that  time  Sproul  claimed  not  to  have 
been  aware  of  Ogbnm 's  insolvency,  but  admitted  having 
learned  thereof  shortly  thereafter.  By  his  ccmsent  and  that 
of  Ogbum,  this  order  was  turned  over  to  J.  D.  Wallingtord, 
who  accepted  $5,000  from  the  insurance  companies  in  pay- 
ment of  the  loss,  and  March  3,  1911,  thereafter,  a  meeting  of 
part  of  the  mercantile  creditors  was  had  at  Wallingford'a 
office,  at  which  it  was  arranged  to  distribute  the  above  amount 
to  sncb  creditors,  paying  pro  rata  on  their  respective  claims. 
This  was  done;  defendant  receiving  $2,793.01  on  the  total 
indebtedness  of  Ogbnm  to  it  of  $4,270.35.  The  payments 
made  in  pursuance  of  that  arrangement  to  two  of  these  cred- 
itors were  held  in  the  case  cited  to  constitute  voidable  per- 
formances, and  it  is  not  questioned  but  that  decision  should  be 
followed,  were  it  not  for  the  above  order  and  the  chattel  mort- 
gage securing  the  notes.  The  theory  of  the  defendant  is  that, 
thon^  it  agreed  to  reduce  its  claim  on  open  account  and  notes 
in  the  division  of  the  fund  in  the  hands  of  Wallingford,  it 
did  not  release  the  secnrity  afforded  by  the  order  and  chattel 
mortgage,  and,  as  these  were  given  more  than  four  months 
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prior  to  the  filing  of  the  petition  in  bankruptcy,  section  60  of 
the  Bankruptcy  Act  of  Congress,  approved  July  1,  1898,  as 
amended  (U.  S.  Comp.  St.  1913,  section  9644),  does  not  apply. 
This  conclusion  may  be  conceded  if  it  shall  be  found  that 
the  order  and  mortgage  eontinned  in  force.  The  contention  of 
plaintiff  is  that  these  were  waived,  and  that  defendant  is  now 
estopped  from  asserting  such  securities.  Prior  to  the  negotia- 
tions leading  up  to  and  at  the  meeting  of  March  3d,  the  de- 
fendant was  fully  aware  of  the  insolvency  of  Ogburn,  and  that 
bankruptcy  proceedings  would  be  institut«d,  unless  the  assets 
of  his  estate  could  be  distributed  in  pursuance  of  an  amicable 
arrangement  among  his  creditors.  Were  Ogburn  adjudged  a 
bankrupt,  the  order  and  mortgage  likely  would  be  set  aside 
as  constituting  illegal  preferences,  and  this  accounts  for  the 
activity  of  its  agent  Sproul  in  bringing  about  that  meeting. 
The  object,  by  the  arrangement  then  made,  was  to  avoid  the 
expense  and  litigation  incident  to  bankruptcy  proceedings 
which  was  recognized  by  all  as  the  alternative.  Undoubtedly 
the  defendant  was  inclined  to  let  go  of  as  little  as  possible, 
and,  in  consenting  to  the  delivery  of  the  order  to  Wallingf  ord, 
insisted  on  him  holding  it  to  protect  any  interest  his  company 
may  have  had  therein,  and  Wallingford  kept  it,  as  he  testified, 
"awaiting  subsequent  developments  and  to  see  what  the  inter- 
ests of  the  parties  were  and  whether  or  not  a  settlement  could 
be  made."  Later  on  he  testified  that,  had  there  been  no  set- 
tlement, he  would  have  turned  the  money  over  to  a  trustee 
in  bankruptey,  as  it  was  the  understanding  at  the  meeting  of 
March  3d  that  in  such  event  bankruptcy  proceedings  would 
follow.  This  was  confirmed  by  Sproul,  who  related  that  the 
order  was  not  mentioned  at  the  meeting  of  the  creditors;  that 
he  merely  proposed  to  scale  his  claims  down  so  as  to  share 
the  fund  pro  rata  with  other  mercantile  creditors,  but  did  not 
release  the  security  afforded  by  the  order,  and  proposed  to 
discharge  the  surety  from  the  two  notes,  but  retained  the 
chattel  security.  If  this  were  true,  Wallingford  certainly 
knew  nothing  of  it,  for  in  his  letter  of  March  16,  1911,  the 
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propontion  to  the  creditors  waa  whether  "you  will  accept  65 
per  cent  net  to  you  in  full  face  of  your  claim  which  ia  listed 
with  us."  Nor  did  Ogbum  ao  understand  it,  for  he  testified 
that  the  understanding  at  the  meeting  was  that  the  pro  rata 
share  of  the  insurance  money  was  to  be  received  "in  payment 
in  full,"  and  it  was  to  that  he  consented  and  on  no  other  con- 
dition. His  brother,  who  was  present,  denied  that  Spronl 
mentioned  keeping  out  the  chattel  security  or  referred  to  any 
other  security,  and  this  waa  confirmed  by  Allen,  who  recalled 
that  Sprool,  when  he  made  the  proposition  at  that  meeting, 
aaid,  among  other  things,  that  the  mercantile  creditors  pro- 
posed to  take  the  insurance  money  pro  rata  on  their  respective 
debta  and  receipt  in  full  to  Ogbum,  and  other  creditors  would 
take  the  property  at  and  near  East  Peru  and  satisfy  their 
claims. 

This  evidence  fully  warranted  the  trial  court  in  conclud- 
ing that  no  reservations  were  made  by  the  defendant,  and  that, 
in  the  face  of  bankruptcy  proceedings,  it  was  ready  to  waive 
all  claim  to  any  security  it  had  and  share  the  spoils  with  other 
creditors.  Of  course,  in  doing  so,  the  defendant  reduced  its 
claim  as  every  other  creditor  did,  but  this  was  done  without 
any  reference  to  the  order  or  mortgage.  There  waa  no  hint 
that  it  waa  claiming  the  amount  received  under  or  by  virtue 
of  either,  and  there  was  no  better  ground  for  so  claiming, 
save  receiving  it,  than  for  asserting  a  like  claim  to  other  of 
the  insurance  money  paid  to  other  creditors.  Such  a  claim  is 
an  afterthought  suggested  by  the  exigencies  of  the  present 
case.  That  Spronl  was  proceeding  on  the  theory  that  the 
order  and  mortgage  could  not  be  enforced  clearly  appears 
from  the  testimony  of  Wallingford : 

Q.  The  situation  was  just  this,  was  it  not,  that  you  wanted 
to  get  the  insurance  money  to  distribute  among  all  the  mercan- 
tile creditors,  and  Sproul  wanted  to  get  the  full  amount  of 
the  order  Exhibit  13  and  still  retain  certain  securities  for  the 
indebtedness  on  open  account  T  A.  I  think  that  was  a  correct 
statement  of  the  situation  until  a  certain  time  when  Mr.  Spronl 
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received  further  light.  Q.  Then  you  said  to  Mr.  Spronl,  'If 
you  do  not  recede  from  that  position,  we  will  put  Alvin 
Ogbum  into  bankruptcy,  and  you  will  get  a  pro  rata  share 
under  the  trustee.'  A.  I  do  not  think  I  put  it  that  broadly. 
Q.  Well  you  handed  it  to  him  with  gloves  on  in  the  same 
wayt  A.  I  think  he  saw  that  as  quickly  as  I  did,  and  we 
worked  together  mostly.  I  cannot  recall  the  date  or  words, 
but  I  think  we  mentioned  that  situation  which  he  recognized 
as  soon  as  it  was  discussed,  and  said  he  had  no  desire  to  insist 
on  that  proposition,  but  was  willing  to  discount  his  claim 
down  so  that  everybody  would  be  equal. 

The  money  was  turned  over  to  Wallingford,  with  the 
assent  of  Sproul  and  Ogburn,  with  the  view  of  distributing  to 
the  mercantile  creditors,  and,  as  this  was  accomplished,  it  is 

not  important  what  Wallingford 's  duty  with 
preference:  *     reference  to  the  order  would  have  been  had 

the  scheme  of  settlement  failed.  It  is  enough 
that  there  was  an  agreement  to  distribute,  independent  of  the 
order,  in  pursance  of  which,  and  not  of  the  order,  the  several 
dividends  were  remitted  to  the  creditors,  and  were  to  be  in 
full  satisfaction  of  their  respective  claims.  Now  a  waiver  is 
an  intentional  relinquishment  of  a  known  right.  Currie  v. 
Casualty  Co.,  147  Iowa,  281.  A  consideration  is  not  essential 
thereto.  Makoika  County  v,  Crist,  67  Iowa,  415.  Nor  is  the 
element  of  prejudice  as  in  estoppel  necessarily  involved.  jSfom- 
ers  V.  Oermartia  National  Bank,  152  Wis.  210  (138  N.  W.  713) , 
where  it  was  said : 

A  change  of  position  by  one,  in  reliance  upon  the  conduct 
of  another,  so  that  a  reversal  of  such  conduct  would  work 
prejudice  to  the  former,  is  essential  to  estoppel  in  pais,  but 
not  to  vaiver,  and  one  is  just  as  effectual  as  a  defense  as  the 
other. 

Of  course  the  choice  of  one  of  two  inconsistent  poeitiona 
is  a  waiver  of  the  other.  Smith  v.  Bums,  etc.,  Co.,  132  Wis. 
177  (111  N.  W.  1123).  But  the  intent  may  be  shown  in  some 
other  way,  aa  by  conduct  or  oral  or  written  expressions. 
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The  actoatitig  motiTe  or  intentioii  to  abandon  a  ri^^t  ia 
generally  a  matter  of  inference  to  be  deduced  with  more  or 
lesB  certainty  from  the  external  and  viaibie  acts  of  the  party 
and  all  the  accompanying  circnmatances  of  the  transaction, 
regardless  of  whether  there  was  an  actual  or  expressed  intent 
to  waive,  or  even  if  there  woa  an  actual  but  undiadoaed  intent 
to  the  contrary.  {Pabst  Brew.  Co.  v.  MUumiJcee,  126  Wis.  110, 
105  N.  W.  563.) 

A  waiver  takes  place  where  a  man  dispenses  with  the 
performance  of  something  which  he  had  a  right  to  exact.  A 
man  may  do  that  not  only  by  sayii^  he  dispenses  with  it  (that 
he  excuses  the  performance),  or  he  may  do  it  as  effectnaU;  by 
conduct  which  naturally  and  justly  leads  the  other  party  to 
believe  that  he  dispenses  with  it.  (2  Herm.  on  Estt^pel, 
section  825.) 

In  Thompson  v.  Oomer,  4  CaL  Unrep.  606  (36  Pac.  434), 
where  interest  on  a  note  was  payable  monthly  in  advance,  and, 
if  not  paid  when  due,  the  principal  was  to  bear  a  higher  rate, 
acceptance  of  interest  compnted  at  the  former  rate  from  time 
to  time  during  two  years  was  held  to  waive  the  latter  rate  of 
interest.  Here  the  defendant  had  the  right  to  assert  its  claim 
under  the  order,  and,  having  full  knowledge  thereof  and  of 
the  infirmities  of  such  claim,  it  chose  to  enter  into  the  arrange- 
ment with  other  mercantile  creditors  and  accept  the  dividend 
paid  thereunder,  and  in  so  doing,  without  reservation,  it 
waived  all  right,  if  any  it  had,  under  and  by  virtue  of  the 
order.  Having  so  waived  performance  of  the  order,  it  is  not 
in  a  position  now  to  demand  that  it  be  given  effect.  As  laid 
down  in  the  work  from  which  we  have  quoted : 

No  one  who  waives  or  dispenses  with  the  performance  of 
a  contract  can  rely  upon  the  failure  to  perform  it,  either  as 
a  defense  or  cause  of  action,  for  no  one  can  complain  of  a 
default  which  be  had  caused  or  saDctioned.  (2  Herm.  on 
Estop,  section  1020.) 

We  are  of  opinion  that  the  court  rightly  held  that  the 
order  was  entirely  waived,  as  to  the  portion  of  the  insurance 
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moaey  paid  to  defendant,  as  well  as  that  remitted  to  other 
creditors. 

The  case  as  to  the  notes  and  mortgage  is  even  clearer. 
The  agreement  contemplated,  as  we  have  foand,  that  the  divi- 
dend of  $.6364  on  the  dollar  should  be  in  fall  payment  of  the 

claims.    This  was  paid  on  defendant's  not«s 
a.  Suii :  Mtoppel.     ,    .,  .„         a  •  ■  i        J 

of  91,525,  and,  as  receivmg  payment  under 

Bach  an  arrangement  was  utterly  inconsistent  with  the  con- 
tinaing  force  of  the  unpaid  portion  of  the  notes  and  the  lien 
of  the  mortgage,  these  were  necessarily  waived. 

Moreover,  the  defendant  is  estopped  from  claiming  ander 
the  chattel  mortgage.  Bat  for  the  arrangement  of  March  3d, 
defendant  coald  have  asserted  no  claim  to  the  insorance 
money,  save  as  a  creditor  of  Ogbum  in  bankruptcy  proceed- 
ings, which  otherwise  woald  have  been  instituted.  By  enter- 
ing into  that  arrangement,  it  procured  the  payment  therefrom 
of  nearly  64  per  cent,  of  its  indebtedness  secured  by  the  mort- 
gage. Having  obtained  this  advantage  through  the  adjust- 
ment of  that  date,  it  may  not  retain  it  and  at  the  same  time 
-  iiisiat  upon  the  enforcement  of  the  mortgage  lien.  To  permit 
it  so  to  do  would  prejudice  the  creditors  or  the  trustee  repre- 
senting them  to  the  extent  of  the  value  of  the  property  covered 
thereby,  which,  but  for  such  adjustment,  moat  have  been  dis- 
tributed among  the  creditors  through  the  bankruptcy  court. 
This  being  so,  the  defendant  is  estopped  from  setting  up  any 
claim  under  its  mortgage.  Notwithstanding  this,  the  company 
thereafter  foreclosed  the  mortgage  and  appropriated  the  prop- 
erty covered  thereby  to  its  own  \ise,  contrary  to  the  under- 
stauding  that  creditors,  other  than  mercantile,  were  to  have 
all  property,  other  than  the  insurance  money,  out  of  which 
to  satisfy  their  claims.  But  its  right  to  seize  this  property  is 
not  now  in  issue.  The  payment  of  the  dividend  amounted  to  a 
preference  such  as  adjudged  in  the  decision  previously  ren- 
dered,— Affirmed. 

. .    Deeheb,  Oatnob,  and  Withbow,  JJ.,  concur. 
Vol.  167  Ia.— 41 
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C.  W.  TMaMMLL,  Appellant,  v.  Aveuat  Wight  and  Fibd  K 
Wight,  Appellees. 

BmI  piopKtr:  KViDBKCM  AS  TO  ITS  CHAKACT^:  cDHPvncr,  A  tvtf 
who  hmd  no  peraonal  knowledge  that  «  tract  of  laud  iiupoetad  t^ 
Iiitn  wsa  the  tract  in  eontroTersr,  but  Bunplj  atated  that  it  wu 
pointed  out  to  Uin  bj  a  tiiiid  part^  as  aoeh  tract,  waa  not  qnalified 
to  testify  to  the  character  of  the  land  at  being  the  idmtical  land 
in  coDtroverar,  and  in  an  action  inrolring  fran^nloit  rqtreaentatioM 
as  to  it*  character. 

Appeal  from  Polk  JHstrici  Court.— Hon.  W.  H.  MoHknbt, 
Judge. 

TussDAT,  Decehbeb  15, 1914. 

Action  on  a  promissoiy  note.  Opinion  statea  the  facts. 
— Reversed. 

J.  6.  Myerly,  for  appellant 

Chas.  "W.  Johnston  and  A.  P.  Chamherlaisi,  for  appellees. 

Gatnob,  J. — The  plaintiff's  cause  of  action  is  baaed  on 
a  promissory  note  for  $100,  dated  May  17,  1902,  bearing  8 
per  cent,  interest,  executed  by  these  defendants  and  delivered 
to  the  plaintiff. 

The  defendants  answer,  admittii^  the  execution  and  de- 
livery of  the  note,  hut  say  that  the  note  was  procnred  through 
misrepresentation  and  fraud  on  the  part  of  the  plaintiff ;  that 
the  note  was  given  to  the  plaintiff  for  commisBion  claimed  to 
be  earned  by  the  plaintiff  as  a  real  estate  agent  in  the  exchange 
of  some  Des  Moines  property,  in  which  the  defendants  had  an 
interest,  for  certain  real  estate  situated  in  Eeya  Paha  county. 
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Neb.  Defendants  say  that  plaintiflE  represented  that  the  land 
in  Nebraska  was  valuable,  and  suitable  £or  all  kinds  of  crops, 
well  improved  in  every  respect,  good  rich  soil,  and  free  from 
incambrance ;  that  it  had  a  dwelling  house,  bam,  outhouses, 
and  sheds,  whereas  the  land  was  sandy  and  poor — in  fact, 
worthless — which  the  plaintiff  well  knew,  with  back  taxes  and 
ineombrances  all  of  which  the  plaintiff  knew,  but  concealed 
from  the  defendants ;  that  the  defendants  bad  never  seen  the 
land,  and  relied  upon  plaintiff's  statements,  and  signed  the 
note  and  parted  with  their  equity  in  the  Des  Mwnes  property 
because  of  the  fraud  of  the  plaintiff. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury,  and  a  verdict  returned  for  the  defendants,  and,  judg- 
ment having  been  entered  thereon,  plaintiff  appeals. 

Defendant  August  Wicht,  testifying  for  himself,  says : 

I  listed  the  property  with  Terrell,  the  plaintiff.  Terrell 
said  that  he  had  a  man  to  trade  for  the  house.  My  property 
was  valued  at  $4,000.  The  Nebraska  land  was  one  hundred 
and  sixty  acres.  The  plaintiff  said  the  land  was  fenced  and 
had  an  old  house,  an  old  barn,  and  he  knew  it  personally.  He 
said  it  was  good  black  soil — a  good  farm.  He  said  he  could 
sell  the  land  in  about  six  months.  My  sister  had  $400  in  the 
property  we  traded.  Ed.  Bragdon  was  her  husband.  I  after- 
wards deeded  this  land  to  Bragdon.  On  my  property  there 
was  a  mortgage  of  $1,500,  and  another  of  $800.  The  man  that 
owned  this  land  came  to  see  me  first.  He  said  he  was  sent 
by  the  plaintiff.  Plaintiff  said  he  had  been  on  the  -place  him- 
self and  thought  it  a  good  deal.  He  did  not  say  when  he  had 
been  on  the  place.  I  said  I  would  make  the  trade.  He  said 
nothing  about  any  b^g  broken  out.  The  owner  gave  me  a 
description  of  the  land,  the  same  as  plaintiff  did.  He  told  me 
of  the  buildings — the  old  house  and  bam. 

George  Bragdon,  called  for  the  plaintiff,  said : 

I  went  to  Nebraska  to  look  at  this  land,  and  got  a  descrip- 
tion of  the  land  at  the  recorder's  office.  They  found  me  a  man 
there  that  knew  the  land.  I  made  a  personal  inspection  as  to 
the  character  of  the  soil  and  the  nature  of  the  land. 
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He  was  then  asked  the  qaeatios:  "Describe  what  you 
foood."  To  this  question  the  plaintiff  objected,  on  the  groond 
that  the  witness  had  not  shown  himself  qualified.  He  has  not 
shown  that  the  land  he  examined  was  the  land  which  the  de- 
fendant* traded  for,  or  that  he  knew  the  land  in  any  way; 
just  stated  he  found  a  party  who  told  him  he  knew  the  land, 
that  such  testimony  was  incompetent,  and  the  witness  has  not 
shown  himself  competent  to  testify.  This  objection  was  over- 
ruled, and  then  he  answered: 

It  was  sandy  and  blowing  at  the  time.  I  could  not  see 
any  difference  in  the  land  there.  I  walked  over  it  pretty 
thoroughly.  "We  drove  and  walked  over  it.  Had  some  com 
about  three  feet  high.  Was  there  in  September  or  October. 
There  was  only  a  small  piece  broken  out.  The  rest  consisted 
of  buffalo  grass  and  a  little  bunch  grass.  No  improvements 
of  any  kind.  It  was  not  fenced,  I  did  not  think  tbis  was  good 
land.    Edwin  Bragdon  employed  me  to  go  and  see  the  land. 

On  cross-examination  he  said : 

All  I  know  about  whether  this  land  was  the  land  in  con- 
troversy was  what  this  man  told  me.  He  told  me  that  was  &e 
land ;  that  is  all  I  know  about  it. 

Thereupon  plaintiff  moved  to  strike  out  his  testimony,  on 
the  grounds  heretofore  stated,  and  this  was  overruled. 

This  was  all  the  testimony  offered  by  the  defendant  in 
support  of  his  contention  that  the  note  was  obtained  by 
fraudulent  representations  made  by  the  plaintiff,  touching  the 
character  of  the  land  in  Nebraska  involved  in  the  trade. 

Plaintiff,  in  rebuttal,  called  J.  P.  Hewitt,  who  testified : 

The  defendants'  property  in  Des  Moines,  at  the  time  it 
was  traded  for  the  land  in  Nebraska,  was  not  worth  upon  the 
market  more  than  $2,500. 

Enos  B.  Hnnt,  called  for  the  plaintiff,  testified  that  its 
market  value  was  from  $2,250  to  $2,500. 
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0.  C.  Terrell,  the  owner  of  the  land  in  Nebraska  that  was 
involved  in  the  trade  testified : 

The  property  in  Des  Moines  was  encombered  for  $2,500, 
and  I  took  back  a  mortgage  on  the  Nebraska  land  for  $500  on 
the  trade.  The  Nebraska  land  was  clear.  The  soil  on  this 
Nebraska  land  is  rich  clay  loam — good  soil.  I  don't  think 
there  is  any  excessive  sand  in  the  soil.  When  I  saw  it,  it  had 
a  good  crop  on  the  cultivated  portion,  while  there  was  a  nam- 
ber  of  stacks  of  hay  on  the  raw  land.  The  land  grows  wheat, 
corn,  oats,  and  bay.  The  crops  grown  in  this  land  will  com- 
pare favorably  with  crops  grown  on  any  other  land  in  that 
county,  and  ita  productive  quality  compares  favorably  with 
any  other  land  I  have  seen  in  that  state. 

John  Howell,  testifying  for  the  plaintiff  in  rebuttal, 
said: 

I  live  in  Eeya  Paha  county,  Neb.  I  have  lived  near  this 
land  for  three  years,  and  in  Nebraska  forty-two  years.  I  am 
acquainted  with  the  land  in  controversy.  1  bought  the  land  in 
1909,  and  have  helped  the  renter  plow  com  on  the  land.  There 
were  seventy  acres  under  cultivation  when  1  bought  it.  The 
land  is  generally  what  I  would  call  a  black  sandy  loam,  and 
this  is  uniform  all  over  the  place,  except  on  tl^  west  side, 
where  there  are  eight  or  nine  acres  of  pretty  sandy  land,  but 
it  raised  good  com  in  the  year  1912.  Outside  of  about  ten 
acres  in  the  west  eighty,  the  balance  is  first-class  producing 
land. 

John  M.  Coble,  for  the  plaintiff,  testified : 

f  know  this  land  in  question,  and  have  known  it  for 
twenty-seven  years.  The  soil  is  black  sandy  loam,  pretty  mnch 
the  same  all  over  the  land,  and  is  productive  for  any  kind  of 
crops  that  I  have  seen  grow  thereon.  I  do  not  think  there  is 
much  sand  in  the  soil  to  hurt  it.  It  is  better  than  the  average 
land  in  the  county.  The  best  in  that  locality.  There  is  not 
to  exceed  ten  acres  on  the  west  side  that  is  too  sandy  to 
make  good  farm  land.  I  have  seen  good  crops  grow  there, 
and  the  unbroken  land  has  been  used  to  cut  bay  from,  and  it 
toma  off  a  lot  of  hay. 
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Ezra  H.  Tisue  testified : 

I  am  acquainted  with  the  laud  in  controversy.  Have 
kuown  it  twenty-eight  years  and  passed  it  frequently.  The 
soil  is  generally  a  black  sandy  loam,  with  the  exception  of 
a  few  acres  on  the  west  side.  I  would  say  it  was  first-class 
farm  land.  I  find  the  black  sandy  loam  a  good  producing 
soil,  but  I  do  not  consider  that  class  of  land  as  good  aa  the 
heavy  clay  land  for  producing  crops. 

The  defendants  took  the  deposition  of  Pearl  Wicker,  which 
was  introduced  by  the  plaintiff  in  rebuttal : 

I  know  the  land  in  controversy.  Farmed  it  for  seven 
years.  It  has  now  sixty-five  acres  under  cultivation.  The 
south  forty  is  good  black  loam.  The  northeast  forty  is  some- 
what gravelly,  and  the  west  eighty  has  some  sand  and  gravel, 
but  I  find  it  raised  good  crops.  Have  seen  corn,  rye,  and 
oats  growing  on  this  land  various  years.  All  that  is  really 
too  sandy  to  farm  is  about  twenty  acres,  but  the  rest  is  very 
good  land.  There  were  no  improvements  on  the  land  in  1902. 
Only  twelve  acres  under  cultivation.  The  corn  I  raised  ou 
the  land  would  average  twenty  bushels  to  the  acre  one  year 
with  another. 

This  is  all  the  evidence  offered  by  either  party.  Upon  this 
evidence,  the  jury  returned  a  verdict  for  the  defendants. 

This  case  seems  to  have  been  tried  upon  the  theory  that, 
if  there  were  any  representations  made,  such  as  charged  by 
the  defendants  in  the  answer,  touching  the  character  of  this 
land  in  Nebraska,  which  are  shown  to  be  false,  and  the  plain- 
tiff knew  them  to  be  false,  and  the  defendants  relied  upon  them 
as  true,  and  were  induced  thereby  to  give  the  note,  the  plaintiff 
cannot  recover. 

In  their  answer  the  defendants  claim,  among  other  things, 
that  the  plaintiff  represented  to  them,  at  the  time,  that  there 
was  a  dwelling  house,  bam,  and  outhouses  on  this  property. 
They  claimed  that  the  plaintiff  represented  to  them  that  he 
had  been  on  the  place,  and  that  he  spoke  from  personal  knowl- 
edge.   There  is  evidence  tending  to  show  that  plaintiff  repre- 
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seated  that  he  bad  been  on  the  pUee,  and  that  there  was  a 
bouse  and  barn  on  it  The  plaintiff,  however,  in  Mb  testimony 
denies  that  he  was  ever  on  the  place ;  denies  that  be  ever  told 
them  that  he  bad  been  on  the  place,  or  that  be  knew  of  bis 
own  knowledge  the  character  of  the  land  or  its  improvements ; 
and  denies  that  he  ever  told  them  or  any  one  that  there  was  a 
house  and  bam  on  the  land.  There  is  a  conflict  in  the  evi- 
dence upon  these  points.  There  is  no  conflict  in  the  evidence 
as  to  the  character  of  the  land  itself,  unless  we  permit  the 
testimony  of  Geoi^  Bragdon  to  stand  as  having  probative 
force  upon  this  controverted  question.  His  testimony  was  ob- 
jected to,  and  the  objection  overruled.  His  testimony  was  that 
he  had  no  personal  knowled^  of  the  land ;  that  he  went  out 
to  Nebraska  at  the  instance  of  one  Edwin  Brandon  to  look  at 
the  land  in  question.  He  does  not  know  personally  whether 
he  examined  this  land  or  not  All  he  knows  is  that  some  man 
told  him  that  he  knew  the  land,  and  some  man  told  him  that 
the  land  be  inspected  wae  the  land  in  controversy.    He  said : 

All  I  know  about  the  land  I  inspected  as  to  its  being  the 
land  in  controversy  is  what  this  man  told  me  about  it. 

It  does  not  appear  that  this  man  knew  where  the  land  in 
controversy  was,  except  from  what  he  said.  With  this  foun- 
dation, he  was  permitted  to  testify  as  to  the  character  of  the 
land  he  looked  at,  the  character  of  the  land  he  examined,  and 
his  testimony  relates  only  to  the  land  which  he  examined,  but 
there  is  no  competent  evidence  that  the  land  he  examined  is 
the  land  in  controversy.  It  is  the  merest  hearsay,  and  the 
court  should  have  sustained  the  objection  to  his  testimony, 
and  for  this  error,  the  case  must  be  reversed. 

It  would  be  a  dangerous  doctrine  to  permit  one  to  testify 
as  to  the  cJtaracter  of  anything  in  controversy,  based  upon 
an  inspection  of  the  thing,  without  first  showing  that  the  thing 
inspected  was  the  thing  in  controversy.  It  would  open  the 
door  to  fraud.  It  would  render  great  uncertainty  in  the  ad- 
ministration of  the  law  to  permit  such  testimony  to  have  pro- 
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bative  force  upon  the  iasue.  The  danger  of  this  rale  could  be 
exemplified  in  man;  waya.  A  qaestion  might  arise  aa  to 
whether  or  not  a  party  made  certain  statements  prejudicial 
to  his  own  interest.  A  witness  who  was  not  at  all  acqcainted 
with  the  party  ^oold  be  called  to  testify  to  those  statementa, 
and  it  ahonld  be  made  to  appear  that  he  had  no  acquaintance 
with  the  party,  and  did  not  know  whether  he  had  ever  seen 
the  party  whose  statements  be  purported  to  give,  except  that 
some  one  had  told  him  that  the  party  with  whom  he  conversed 
was  the  party  whose  statements  were  involved  in  the  suit. 
Surely  that  wonld  not  be  sufficient  to  lay  a  foundation  to 
bind  the  party  charged  with  those  statements. 

Suppose  a  controversy  should  arise  as  to  whether  a  side- 
walk was  defective  at  a  point  where  plaintiff  claimed  to  'have 
been  injured,  and  one  should  be  called  to  testify  as  to  the 
character  of  the  sidewalk  at  that  point,  and  it  should  appear 
that  the  only  knowledge  he  had  of  the  place  where  the  plaintiff 
was  injured  was  that  some  stranger  pointed  oat  a  place  to 
him  and  said  to  him  that  that  was  the  place  where  the  plaintiff 
was  injured.  Would  any  court  permit  him  to  state  the  charac- 
ter and  condition  of  the  walk,'at  the  place  thus  examined,  aa 
a  basis  for  damages  against  the  city  for  injuries  received  from 
a  defective  sidewalk  t  We  think  not  As  bearing  upon  this 
question,  see  Wells  Fargo  Co.  v.  Wiutes  (Tex,  Civ.  App.),  60 
S.  W.  582;  State  v.  Hmghtm,  43  Or.  125  (71  Pae.  982) ;  Ar- 
thur V.  Arthur,  38  Kan.  691  (17  Pac.  187) ;  and  Long  v.  Binge- 
mann,  145  Ala.  678  (40  South.  81). 

For  the  error  pointed  out,  we  think  the  case  must  be — 
Reverted. 

Laud,  C.  J.,  and  Dkemeb  and  Withhow,  JJ,,  concurring. 


Dec.  1&14]  Fabksb  t.  Foxwo&tbt. 


Mabt  E.  Pabkeb  and  Henby  Pabkeb,  Appellants,  t.  Oesobqb 
FozwOBTHY  and  Ellen  Hkncebbon,  et  al.,  Appellees. 

WIUb:  constkuction  :  DrSTBlfltJTIOM  PHI  CAPITA.  Where  real  property 
is  diapoBed  of  by  will  the  eatate  passes  by  the  terms  of  the  will  aa 
an  instrument  of  purchase,  and  not  under  the  statute  of  descent. 
In  the  instant  cuo  the  testator  made  a  bequest  to  certain  grand- 
children to  be  distributed  equally  between  them,  and  gave  the  residue 
of  his  estate  to  his  wife  for  life,  the  remaining  eatate  upon  her 
death  to  be  distributed  sjnong  his  heirs,  share  and  share  alike.  He 
further  provided  that  in  case  any  heir  should  not  survive  the  wife 
the  Bom  which  would  have  gone  to  such  deceased  heir  should  be 
divided  shAre  and  share  alike  among  his  heirs.  Held,  that  the  will 
embraced  not  only  his  living  ehildien  but  also  the  heirs  of  a  deceased 
child  at  the  time  of  his  death;  that  the  gift  was  per  capita  and 
not  per  stirpes,  and  that  there  could  only  be  a  substitutional  gift 
npon  the  event  of  the  death  of  an  heir  during  the  lifetime  of  the 
wife. 

Appeal  from  Mills  District  C<mrt. — Hon.  Thohab  Aethub, 
Judge. 

Tuesday,  December  15, 1914. 

Action  of  partition.    The  trial  court  gustaioed  defend- 
ant'a  claims  to  the  property,  and  plaintiffs  appeal — Affirmed. 

John  T.  Stone  and  D.  E.  Whitfield,  for  appellants. 

Byron  0.  Surbank,  for  appellees. 


J. — The  respective  parties  claim  title  to  the 
real  estate  in  controversy  under  and  in  virtue  of  the  Tvill  of 
Jose  Foxworthy,  deceased,  the  material  parts  of  which  read 
as  follows : 

I  hereby  give  to  the  heirs  of  my  daughter,  Rachel  Tubbs, 
now  deceased,  the  sum  of  three  hundred  dollars  ($300.00)  to 
be  divided  between  said  heirs,  share  and  share  alike. 
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I  hereby  give,  devise  and  bequeath  all  the  rest  and  resi- 
due of  my  estate  both  real  and  personal,  that  I  now  own  or 
may  acquire  and  own  at  the  time  of  my  decease,  to  my  be- 
loved wife,  Mary  M.  Fozworthy,  for  her  sole  use  and  benefit 
daring  her  natural  life.  After  her  decease  all  of  my  said 
estate  remaining  unused  shaU  be  distributed  to  my  heirs 
dhare  and  share  alike. 

I  also  direct  that  if  any  of  my  said  heirs  shall  not  Borvire 
my  said  wife,  Mary  M.  Foxworthy,  that  portion  of  said  estate 
which  would  have  gone  to  said  heir  had  such  an  one  been 
living,  shall  be  divided  share  and  share  alike  between  the  legal 
heirs  of  my  said  heir  at  that  time  deceased. 

Plaintiff  Mary  E.  Parker  is  a  daughter  of  the  deceased. 
The  other  defendants,  aside  from  George  Foxworthy,  Ellen 
Henderson,  William  Foxworthy,  Matisa  Schappel,  Meda  Grant, 
Florence  Seitz,  and  Anarpy  Sloneker,  who  are  bods  and 
daughters  of  the  deceased,  are  either  the  wives  of  these  heirs 
or  grandchildren  of  the  deceased,  and  their  husbands  or  wives 
being  the  children  of  Rufus  Foxworthy,  a  deceased  son  of  the 
deceased,  or  of  other  deceased  sons  or  daughters.  Plaintiffs 
claim  that  the  living  boob  and  daughters  of  the  deceased,  nine 
in  number,  are  each  entitled  to  an  one-tenth  of  the  property, 
uud  that  the  grandchildren  of  the  deceased  simply  take  the 
share  that  their  parents  would  have  taken  had  they  survived 
Iheir  parents.  In  other  words,  plaintiffs  say  that  these  grand- 
children are  each  entitled  to  an  one-nineteenth  interest  in  the 
property ;  while  they  insist  that  they  are  each  entitled  to  an 
one-eighteenth  interest  therein. 

The  solution  of  the  problem  is  dependent  upon  the  role 
of  law  to  be  applied;  that  is,  whether  the  descent  shall  be 
per  stirpes  or  per  capita.  The  trial  court  found  that  it  should 
be  per  capita,  and  the  appeal  is  from  this  ruling.  Under  our 
statute  in  the  absence  of  a  will  real  estate  descends  in  equal 
shares  to  the  children  of  one  deceased  (assuming  there  is  no 
wife  to  take  her  share),  and,  if  any  of  them  be  dead,  his  or 
her  heirs  inherit  his  or  her  share  as  though  such  child  bad 
outlived  its  parents.    Code,  section  3378.    But  one  may  direct 
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the  devolution  of  his  estate  by  will,  and,  if  he  doea  so,  it  does 
not  descend  under  the  statute,  but  passes  by  the  will  as  an 
inBtrument  of  purchase.  All  the  parties  to  this  suit,  save  they 
be  joined  simply  because  they  are  the  spouses  of  those  made 
parties,  are  heirs  of  Joseph  Foxworthy,  and  he  made  no  dis- 
tinction between  them.  They  are  named  as  a  class,  and  each 
is  pat  upon  an  equality  with  the  other.  The  gift  is  direct  and 
immediate  to  his  heirs,  and  it  specifically  says  that  they  shall 
take  share  and  share  alike.  No  thought  of  substitutional  or 
representative  gift  appears,  save  as  one  or  more  should  not 
survive  the  wife.  Had  it  not  been  for  the  clause  "for  equal 
division,"  the  presumption  might  arise  that  the  heirs  should 
take  according  to  the  rules  of  descent,  as  said  in  Johnson  v. 
Bodine,  108  Iowa,  594.  But  with  these  words  present  nothing 
ia  left  to  presumption,  and  according  to  our  previous  cases 
the  estate  passed  per  capita  to  each  and  all  of  the  heirs  living 
at  the  time  of  Mrs,  Foiworthy's  death.  If  any  had  survived 
the  deceased,  and  died  before  the  demise  of  the  widow,  they 
would  have  taken  by  representation.  As  sustaining  our  con- 
clusions, see  Furenes  v.  Severison,  102  Iowa,  322;  KUng  v. 
Schnellbecker,  107  Iowa,  636 ;  Johnson  v.  Bodine,  supra;  Kal- 
hach  V.  Clark,  133  Iowa,  215.  Authorities  from  other  states 
sustain  these  rules,  and,  if  there  be  any  exceptions,  they  are 
not  called  to  our  attention. 

Appellants  rely  upon  what  they  claim  was  testator's 
intent  as  evidenced  by  the  will  itself,  which  they  insist  was 
to  distinguish  between  his  heirs  and  the  heirs  of  his  children. 
It  is  true  that  in  one  clause  he  speaks  of  the  heirs  of  his 
daughter,  in  another  of  his  heirs,  and  in  another  of  the  legal 
heirs  of  his  heir;  but  in  the  clause  under  consideratioii  he 
makes  no  distinction,  and  refers  specifically  to  his  heirs,  share 
and  share  alike.  His  heirs  comprehend  not  only  his  living 
children,  but  also  the  heirs  of  any  who  were  deceased  at  the 
time  of  his  death,  and  he  also  specifically  mentioned  those  who 
might  survive  him  and  yet  die'  before  the  demise  of  his  wife ; 
but  as  to  the  latter  he  does  not  differentiate  between  children 
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and  graodebildren.  Wliatever  test&tor'g  real  intent,  onlesa 
it  be  clearl;  ezpreaaed  in  the  will  it  cannot  modiQr  weH- 
■ettled  rules  of  law,  made  for  the  conAtraction  of  onambigu- 
0U8  language  found  in  a  will. 

The  decree  ia  correct,  and  it  is — Affirmed. 

Ladd,  C.  J.,  and  Qainob  and  Withbow,  JJ.,  concurring. 


Mabtha.  E.  Aoobo,  Appellant,  v.  C.  W.  Mttchbu^  Appellee. 

BmU  pioiMily:    ooNTSAcror  bale:    coNsiomATiaN :    xtidemce.    Wliere 

1  H  deed  in  eouflumation  of  a  contract  of  sale  of  land  fails  to  show 
whether  the  ule  was  in  grosa  or  bj  the  acre,  the  original  contract 
of  sale  is  adtnisBible  ia  explanation  of  tha  nature  of  the  transac 
tion.  The  memoranda  of  sale  in  the  instant  ease  stated  that  the 
land  was  subject  to  a  mortgage,  that  a  certain  sum  had  been  paid 
and  that  the  balance  was  to  be  paid  at  a  stated  time,  the  price  to 
be  a  certain  sum  per  acre,  was  evidence  that  the  tract  was  sold  by 
the  acre  and  not  in  gross. 

Buna:     sale  Bt  the  acre:     etidence.     Where  a  purchaser's  attorney 

2  was  provided  with  funds  to  pay  the  purchase  price  of  land  at  a 
stipulated  price  per  acre  and  for  leas  than  tha  full  government  sub- 
division, bix  promise  to  pay  the  difference  in  acreage  if  all  payments 
made  had  been  credited  and  the  claimed  difference  was  correct,  was 
not  an  unconditional  promise  to  pay  the  sum  claimed,  regardless  of 
the  acreage  in  the  tract. 

Suns:     AOtEtAE:     ETIDENCE.     Cettiflcates  from  the  general  land  office 

3  and  from  the  surveyor  general's  office  are  admissible  to  ahow  the 
number  of  acres  in  a  tract  of  land. 

Appeal  from  Fremont  District  Court. — Hon.  0.  D,  Wheelzb, 
Judge. 

Tuesday,  December  15, 1914. 

Action  at  law  to  recover  a  balance  claimed  to  be  doe  on 
the  purchase  price  of  a  certain  tract  of  land,  sold  by  plaintiff 
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'  to  defendant.    Trial  to  the  eoart  without  a  jury.    Judgment 
for  defendant,  and  plaintiff  appeals. — Affirmed. 

C.  E.  Smith  and  WUUam  Eaton,  for  appellant 

Tinley,  Mitchell  <fc  ThomeU,  for  appellee. 

Deemee,  J. — On  October  2nd,  1909,  plaintiff,  who  was 
then  the  owner  of  a  tract  of  land  in  Spink  county,  S.  D., 
entered  into  a  written  contract  with  defendant  to  sell  it  to  him 
on  the  following,  among  other,  terms  and  conditions : 

The  land  subject  to  a  mortgage  of  $2,000,  five  hundred 
dollars  ($500)  in  hand  paid,  receipt  of  which  is  hereby  ac- 
knowledged, and  the  balance  due  to  be  paid  March  1,  1910 ; 
the  price  of  the  land  fifty-two  dollars  and  fifty  cents  ($52.50) 
per  acre.  The  said  Martha  E.  Acord  furnishing  a  good  and 
sufficient  abstract  of  title  and  conveying  by  warranty  deed. 
Taxes  for  the  year  1909  to  be  paid  by  the  said  Martha  E. 
Acord.    Possession  to  be  given  March  1, 1910. 

Dated  October  2,  1909. 

Time  of  pa3Tnent  was  by  oral  agreement  extended,  and 
the  plaintiff,  with  her  attorney,  met  the  defendant's  attorney 
at  the  latter's  ofBee  in  Council  Bluffs,  Iowa,  to  close  the  deal. 
The  original  contract  was  not  taken  to  this  meeting  place,  but 
defendant  had  sent  to  his  attorney  drafts  for  $2,050  and  a 
$1,900  note,  secured  by  mortgage  upon  the  land.  At  this  meet- 
ing plaintiff  insisted  that  defendant  was  to  pay  her  $8,400 
for  the  land,  and  it  also  appears  that  defendant  had  not  sent 
enough  money  to  pay  for  the  land  on  that  basis.  His  attor- 
ney did  not  have  the  contract,  and  refused  to  give  his  check 
for  the  $158,  which  it  was  claimed  was  necessary  to  make  up 
the  purchase  price.  In  lieu  thereof  he  did,  however,  give  to 
plaintiff  the  following  written  statement  or  agreement : 

This  is  to  show  that  C.  W.  Mitchell  owes  Mrs.  Acord 
$158,  provided  the  interest  is  figured  correctly,  on  a  land 
contract.  Sec.  4 — 117 — 63,  Spink  county.  South  Dakota,  and 
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if  all  credits  have  been  given  C.  W.  Mitchell  for  payments 
made,  and  if  same  is  correct,  G.  W.  Mitchell  to  pay  balance 
due  Mrs.  Acard  of  $158  at  once. 

[Signed]      C.  W.  MitcheU, 
Jan.  1,  1912.  By  W.  E.  Mitchell. 

A  deed  was  then  execoted  to  the  defendant  for  the  land> 
which  contained  the  following,  among  other,  recitals : 

The  aaid  party  of  the  first  part,  for  and  in  consideration 
of  the  sam  of  eight  thousand  four  hundred  dollars  ($8,400) 
to  her  in  hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  has  granted,  bar- 
gained, sold,  and  conveyed,  and  by  these  presents  do  grant, 
bargain,  sell,  and  convey,  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns,  forever,  all  that  certain 
piece  or  parcel  of  land  situatfid  in  the  county  of  Spink,  and 
state  of  South  Dakota,  described  as  follows,  to  wit :  Lots  three 
(3)  and  four  (4)  and  the  south  one-half  (%)  of  the  N.  W. 
quarter  (^)  of  section  four  (4),  in  township  one  hundred 
and  seventeen  (117)  north,  of  range  sixty-three  (63)  west  of 
the  fifth  (5)  P.  M.  The  said  tract  containing  one  hundred 
fifty-six  and  ninety-two  hundredths  (156.92)  acres,  more  or 
less,  according  to  the  United  States  government  survey 
thereof.  .  .  .  The  same  are  free  from  all  incumbrances 
whatsoever,  excepting  one  mortgage  of  two  thousand  dollars 
($2,000)  to  H.  E.  Qarber  by  Martha  E.  Acord. 

Thereafter  plaintiff  made  draft  on  defendant  for  the 
$158,  and  payment  was  refused.  This  action  followed  to  re- 
cover that  amount  as  the  balance  due  on  the  purchase  price, 
and  upon  the  written  statement  of  date  January  1,  1912.  De- 
fendant alleged  that  he  purchased  the  land  by  the  acre  at  the 
agreed  price  of  $52.50  per  acre,  and  that  he  received  but 
156.92  acres,  there  being  a  shortage  in  the  tract,  and  that  he 
has  paid  the  full  purchase  price.  He  further  allied  that  the 
written  statement  of  January  1,  1912,  was  a  mere  estimat«, 
and  not  a  promise  to  pay,  and  that  in  any  event  it  was  based 
upon  a  mistake  as  to  the  terms  of  the  original  contract  and 
aa  to  the  number  of  acres  in  the  tract ;  it  being  assumed  by 
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defendant's  attome;  that  the  land  was  purchased  at  the  rate 
of  $52.50  per  acre,  and  that  there  were  in  full  one  hundred 
and  sixty  acres  in  the  tract  as  the  government  subdivision 
would  indicate. 

Plaintiff  makes  two  contentions,  as  we  understand  it: 
First,  that  the  sale  was  in  gross  for  the  sum  of  $8,400 ;  sec- 
ond, that,  if  by  the  acre,  the  presumption  that  there  was  one 
1.  Bui,  prop-        hundred  and  sixty  acres  in  the  tract  has  not 
^stie^^Q-     been  overcome,  and  that  the  agreed  compenaa- 

■Ideratloii:  .  ._  ,„.        »        .       ,  >  ■ 

iTidetice.  tion  was  $8,400.     Involved  more  or  less  in 

each  propositifm  are  qnestions  as  to  the  admiesibili^  of  testi- 
mony. Plaintiff  made  objection  to  the  introduction  of  the 
or^nal  contract,  because  merged  in  the  subsequent  written 
statement  and  deed,  and  to  certain  certificates,  from  the  sur- 
veyor general  for  the  district  of  South  Dakota  and  from  the 
General  Land  Office  at  Washington,  showing  the  number  of 
acres  in  the  tract  sold.  Neither  objection  is  tenable.  It  was 
quite  material  to  ^ow  whether  the  sale  was  in  groas  or  by  the 
acre,  and  this  the  deed  did  not  show;  or,  if  it  did,  it  was  in 
accord  with  defendant's  contention,  for  it  stated  there  were 
156.92  acres,  more  or  less. 

The  real  nature  of  the  sale,  then,  could  be  shown  by  the 
original  contract.  It  is  tme  that  the  original  contract  stated 
there  were  one  hundred  and  sixty  acres  in  the  tract,  but  it 

also  shows  a  sale  by  tiie  acre.    If,  then,  the 
'  Oitt  am :  cri-     acreage  was  as  stated  in  the  deed,  plaintiff 

cannot  recover,  unless  it  be  that  the  paper  of 
January  1,  1912,  constitutes  in  itself  an  express  promise  to 
pay,  and  this  paper  was  not  executed  by  mistake.  This  state-  . 
ment  or  agreement  shows  that  it  was  a  mere  estimate — an  I.  O. 
XJ.  apon  certain  conditions.  The  action  is  at  law,  and  the  trial 
court  found  that  the  statement  of  January  1,  1912,  was  an 
estimate  based  upon  statements  made  to  the  attorney  for  de- 
fendant, by  plaintiff  and  her  attorney,  all  assuming  that  there 
were  one  hnndred  and  sixty  acres  in  the  tract,  whereas  there 
were  but  one  hundred  and  fifty-two  and  a  fraction,  and  that 
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plaintiff  and  her  attorney  stated  the  consideration  was  to  be 
$8,400.  As  a  matter  of  fact,  and  as  now  conceded,  there  were 
bnt  one  hundred  and  fifty-two  and  ninety-two  one-hundredthg 
acres  in  the  tract. 

The  certificates  from  the  land  office  and  from  the  sur- 
veyor general's  office  were  admissible  in  evidence.  Code,  sec- 
8.  Sium:  icrew:  **<"^  ^^>  ^^''  SkorthM  V.  Fergugon,  44 
■  BTideiiM.  ■  i(,^a_  249 ;  Chicago,  B.  *  Q.  B.  B.  v.  Lewis, 
53  Iowa,  101 ;  Bellows  v.  Todd,  34  Iowa,  18,  26. 

No  error  appears,  and  the  judgment  must  be,  and  it  is, — 
Affirmed. 

Ladd,  C.  J.,  and  Qatnob  and  Withbow,  JJ.,  concur. 


BuBTON  W.  MuDQE,  Appellant,  v.  Railway  Mah.  EqinPUBNT 
Company,  P.  H.  Bukb  and  T.  B.  Moeris,  Appellees. 

Ootpontioiu:    tkanbtb  or  stock:     ownebshif:     evidencs.    In  this 

1  Rctioii  to  require  a  traosfei  of  corporate  stock  on  the  booki  of  the 
corporation,  the  evidence  is  lield  to  show  th&t  the  person  from  whom 
complainant  received  the  stock  was  not  the  real  owner,  and  that 
plaintiff  waa  not  a  purchaser  in  good  faitli  for  valne  and  in  the 
ordinary  conne  of  husiness. 

PleMUngs:    psoor:    vabunce.    Not  all  varianeea  between  pleading  and 

2  proof  are  fatal  Thus  where  plaintiff  alleged  that  a  corporation 
contracted  to  issne  a  certain  number  of  shares  of  atoek  within  two 
years,  in  consideration  of  the  performance  of  certain  services,  and 
the  proof  showed  that  a  different  amount  of  stock  was  to  be  issued 
and  within  a  different  period,  was  not  a  fatal  variance,  in  Ute  ab- 
sence of  a  showing  of  prejndice. 

Corpoiatloni;    balk  or  stock:    bona  hdi  riTBCHAGEa:    bstoppbi.    Cer- 

3  tificatea  of  corporate  stock  are  not  subject  to  the  rules  afforded 
for  the  protection  of  purchasers  of  commercial  paper,  but  where 
a  corporation  iseaed  its  stock  and  volnntarily  delivered  it  to 
another,  indorsed  in  blank,  it  theraby  created  an  apparent  title, 
and  cannot  thereafter  assert  its  title  as  against  a  good  faith  pur- 
chaser.   However,  a  purchaser  knowing  that  the  seller  is  acting  in 
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fr&ud  of  the  rights  of  the  real  owner,  or  haTing  infonnatioii  mffi- 
cient  to  put  a  reaaonably  pradent  pereon  on  inquirj  conearniiig  the 
facts,  is  not  an  innocent  poichaaer,  and  the  above  rale  does  not 
apply. 

Appeal  from  Cass  District  Court. — Hmj.  Thomas  Asthub, 
Judge. 

TuESDAT,  Decembeb  15, 1914. 

Action  in  equity  to  compel  the  transfer  apon  ita  books  of 
shares  of  stock  in  defendant  corporation.  Cross-petition  pray- 
ing that  the  proffered  certificate  be  canceled.  From  a  decree 
against  plaintiff,  and  in  favor  of  defendant  on  its  cross-peti- 
tion, the  plaintiff  appeals. — Affirmed. 

Carr,  Carr  &  Evans  and  B.  A.  Ooodspeed,  for  appellant. 
C.  B.  Clovis  and  W,  A.  Follett,  for  appellees. 

WiTBEOw,  J, — 1.  The  Railway  Mail  Equipment  Company 
is  a  corporation  organized  under  the  laws  of  the  state  of  South 
Dakota,  with  an  authorized  capital  of  $1,000,000.  Defendants 
F,  H.  Burr  and  T.  B.  Morris  are,  respectively,  president  and 
secretary,  residing  at  Atlantic,  Iowa,  which  is  the  principal 
place  of  business  of  the  corporation.  On  July  8,  1910,  the 
corporation  issned  to  F.  H.  Burr  certificate  of  stock  No.  337 
for  310,000  shares  of  its  capital  stock,  of  the  par  value  of  $1 
each.  That  certificate,  assigned  in  blank,  was  delivered  by 
Burr  to  one  Guy  Adams,  who  in  July,  1912,  assigned  it  in 
blank  to  Burton  W.  Mudge,  the  plaintiff  and  appellant.  As 
the  alleged  owner  of  the  shares  of  stock  represented  by  the 
certificate,  Mudge  brings  this  proceeding  against  the  corpora- 
tion and  its  officers,  asking  for  a  mandatory  injunction  to  com- 
pel the  transfer  of  such  shares  of  stock  on  the  books  of  the 
company  to  persons  designated  by  him,  allying  a  prior  refusal 
upon  demand  to  do  so. 
Toi- 167  lA.— 42 
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The  answer  of  the  defendant  was  a  general  denial,  with 
a  cross-petition,  the  important  averments  of  which  are  as  fol- 
lows: That  a  written  contract  was  entered  into  between  the 
cross-petitioner  and  one  Gay  Adams,  onder  whieh  Adams  was 
to  pay  all  expenses  towards  aecoring  the  adoption  by  the 
United  States  Poet  OfBee  Department  of  the  patented  deviee 
for  delivering  railway  mails,  which  device  and  the  ri^t  to 
nae  it  the  corporatiim  was  formed  to  sell;  that  said  Adams 
was  to  secure  an  order  from  the  Post  Office  Department  re- 
quiring the  use  of  the  device  on  all  railroads  cariying  mail, 
and  that  sneb  adoption  was  to  be  secured,  and  the  patented 
device  was  to  be  so  used  by  the  railroads,  as  required  by  the 
contract,  within  two  years  from  its  date.  As  consideratitHi 
for  such  services  when  performed  by  said  Adams  he  was  to 
receive  in  full  payment  for  his  services  certificate  No.  337  for 
310,000  shares.  It  is  pleaded  that  the  written  contract  was 
destroyed  by  Adams  in  1905,  and  no  copy  is  pleaded.  They 
pleaded  that  some  time  after  the  execution  of  the  contract  the 
said  Adams  requested  of  cross-petitioner  that  the  certificate  be 
issued  in  the  name  of  Burr,  and  by  him  assigned  in  blank  and 
delivered  to  Adams,  the  name  of  Adams  to  be  inserted  only 
when  the  consideration  for  it  w^  fully  paid,  and  in  the  event 
he  failed  to  comply  with  his  contract  the  certificate  was  to  be 
returned  to  the  corporation  for  cancellation,  and  that  the  cer- 
tificate was  issued  under  those  conditions.  They  pleaded  that 
Adams  failed  to  procure  the  adoption  of  the  device  by  the 
government,  and  that  the  consideration  for  the  certificate 
wholly  failed,  and  that  Adams,  therefore,  bad  no  right  nor 
title  in  said  certificate  No.  337,  and  that  the  assignment  there- 
after made  by  Adams  to  the  plaintiff  was  wholly  void.  It  is 
charged  that  prior  to  the  time  of  the  attempted  sale  or  assign- 
ment to  Mudge  he  was  informed  by  Burr,  one  of  the  defend- 
ants and  cross-petitioners,  of  the  contract  between  the  corpora- 
tion and  Adams,  and  of  the  failure  of  Adams  to  comply  with 
it ;  that  Adams  had  requested  to  be  released  from  the  contract, 
and  the  certificate  be  canceled  on  the  books  of  the  company; 
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and  that  such  had  been  done.  The  prayer  of  the  cross-petition 
was  that  the  certificate  be  canceled,  and  that  it  be  required  to 
be  surrendered  for  that  purpose.  A  further  diTision  of  the 
cross-petition  charges  a  conspiracy  between  Mudge  and  Adams 
to  secure  control  of  the  corporation,  and  that  the  assignment 
of  the  certificate  was  made  in  pursuance  of  such  wrongful 
purpose. 

The  reply  to  the  cross-petition  avers  a  sale  of  the  stock 
j-epresented  by  the  certificate  to  the  plaintiff  for  a  valuable 
consideration,  without  any  knowledge  that  the  defendants  had 
or  claimed  any  right  or  title  to  it,  or  that  the  consideration  for 
it  had  failed,  and  that  the  purchase  was  made  in  good  faith. 
An  estoppel  is  pleaded,  baaed  upon  the  averments  that  the 
defendant  Burr  knew  that  plaintiff  had  known  that  Adams 
was  a  stockholder,  and  with  such  knowledge  the  said  Burr  did 
not  inform  plaintiff  Adams  had  ceased  to  be  a  stockholder; 
that  the  stock  certificate  issued  to  Burr  on  its  face  stated  that 
it  was  fully  paid  and  nonassessable,  and  on  its  back  was  duly 
assigned  in  blank  by  Burr. 

The  trial  resulted  in  a  decree  holding  that  plaintiff  had 
failed  to  establish  his  ownership,  that  he  had  knowledge  prior 
to  his  purchase  of  the  failure  of  eonaideration,  and  ordered 
the  cancellation  of  the  certificate.  Prom  this  decree  the  plain- 
tiff appeals.  Other  shares,  being  a  part  of  the  310,000  shares 
covered  by  the  certificate,  were  in  this  proceeding  the  subject 
of  CMitroversy,  but  from  that  part  of  the  decree  determining 
the  rights  in  them  no  appeal  is  taken. 

II.  The  questions  arising  are  lai^ly  of  fact.  It  is  satis- 
factorily shown  that  a  large  part  of  the  stock  of  the  corpora- 
tion was  set  aside  for  the  purposes  of  promotion.  In  1905 
1  coMORiTioNB  ■  ■'^'1*™^  ^^^  acting  as  supervisor  of  the  maiJ^ 
st™'''ownet-  ^'"'  ^^^  Bock  Island  Railroad,  and  no  doubt 
ship :  eviaencp.  (jg^ gygg  ^f  that  Connection  efforts  were  made 
by  Bnrr  to  interest  him  in  the  proposition,  and  as  a  result  of 
negotiations  between  them  a  contract  was  entered  into.  This 
contract,  as  testified  to,  was  that  the  appellee  corporation 
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.  agreed  to  give  Adama  400,000  shares  of  its  stock  if  within  six 
mocths  he  secured  the  adoption  by  the  government  of  the 
railway  mail  exchange  device.  In  September,  1905,  the  pat- 
ented article  not  having  been  adopted  by  the  government,  Burr 
met  Adams  at  the  ofiSce  of  the  latter  in  Chicago.  At  this 
time  DO  certificate  bad  been  issued  to  Adams.  At  the  Chicago 
interview  Burr  was  asked  if  he  had  brought  the  stockbook,  and 
upon  stating  that  he  had  not  Adams  showed  some  annoyance. 
Upon  being  told  by  Burr  that  he  had  not  complied  with  the 
contract,  he  stated  that  he  knew  it,  but  that  he  needed  the  stock 
to  be  used  in  promotion.  Returning  to  his  home  in  Atlantic, 
a  certificate  of  400,000  shares  was  issued  in  the  name  of  Burr, 
was  assigned  in  blank  by  Burr,  and  sent  to  Adams  by  regis- 
tered mail.  This  was  late  in  September,  1905.  At  some  time 
later  Burr  was  in  Chicago,  met  Adams,  and  as  a  result  of 
their  interview  the  latter  tore  up  the  written  contract,  giving 
no.  particular  reason  for  so  doing.  He  retained  the  stock 
certificate,  and,  as  shown  by  the  evidence,  continued  his  efforts 
to  have  the  device  adopted.  In  July,  1910,  there  was  further 
talk  between  the  parties  in  Chicago.  Prior  to  this  time,  early 
in  1910,  part  of  the  stock  was  taken  up  and  issued  directly  to 
Adama,  at  his  request,  to  be  used  for  promotion  purposes. 
In  July  he  held  certificate  for  310,000  shares.  Because  of 
his  connection  with  the  Rock  Island  Railroad,  and  criticisms 
and  directions  received  from  hia  anperior  officer  in  that  com- 
pany, Adams  realized  that  be  must  dispose  of  his  stock  or  quit 
the  road;  and  to  cover  up  the  transaction  and  yet  retain  his 
connection  with  the  project  without  the  knowledge  of  the  rfiil- 
road  company,  he  requested  that  the  certificate  be  taken  up, 
and  that  new  ones  be  issued  in  the  name  of  Burr.  This  was 
done,  they  were  assigned  in  blank,  and  left  with  Adams,  and 
the  certificate  for  310,000  shares,  which  was  among  those  so 
assigned,  is  the  subject  of  this  ccmtrover^.  At  some  time 
later  the  relations  between  Burr  and  Adama  were  terminated, 
the  contract  was  unfulfilled,  and  the  certificate  for  310,000 
shares  was  canceled  on  the  books,  but  not  upon  the  certificate 
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itself,  which  was  held  by  Adams.  Without  in  further  detail 
setting  ont  the  testimony  on  this  branch  of  the  case,  it  is 
enough  to  say  that  it  fully  warranted  the  conclusion  of  the 
trial  court  that  the  ownership  of  the  stock  in  controversy  was 
at  no  time  in  Adams,  but  that  it  was  held  by  him  to  aid  in 
promotion,  with  authority  to  transfer  it  as  soch  might  be 
needed  for  that  purpose,  with  title  to  the  part  unused  to  be  in 
him  only  upon  performance  of  this  contract.  Adams  himself 
was  not  a  witness  in  the  case,  and  we  are  therefore  without  the 
assistance  which  his  testimony  might  give,  not  only  as  to  this, 
but  as  to  the  other  feature,  which  goes  to  the  validity  of  the 
transfer  to  Madge. 

III.  Appellant  contends  that  under  the  issues  upon  which 
the  case  was  tried,  as  to  the  main  petition  and  the  cross-peti- 
tion, there  is  a  variance  between  claim  and  proof,  which  pre- 
vents the  granting  of  the  relief  soog^t  by  the 
'  proo(''''™ri-  cross-petition.  A  written  contract  between 
Adams  and  the  defendant  was  pleaded,  which 
is  shown  to  have  been  destroyed.  It  is  also  urged  that  the  cir- 
cttmstances  of  its  destruction  indicated  an  abandonment  of 
that  contract,  and  that  whatever  was  subsequently  done  was 
under  an  oral  agreement,  which  was  not  pleaded.  This  con- 
clusion cannot  be  sastained  onder  the  evidence.  While  it 
shows  a  destruction  of  the  written  paper  by  Adams,  other  than 
that  there  is  no  showing  of  a  purpose  to  abandon  it ;  and  it 
does  appear  that  after  that  time  and  by  agreement  the  rela- 
tions between  the  parties  continued  on  the  same  terms  and  for 
the  same  purpose  as  entered  into  their  agreement  at  the  time 
it  was  made.  That  the  written  statement  or  agreement  was 
made  and  acted  upon  is  satisfactorily  proven.  The  parol  evi- 
dence  as  to  its  contents  was  not  of  an  independent  or  new 
contract,  but  of  a  prior  agreement,  the  written  evidence  of 
which  had  been  destroyed.  The  written  statement  or  agree- 
ment was  in  some  respects  different  and  broader  and  in  more 
detail  as  to  the  terms  governing  the  parties  as  pleaded  than 
as  proven.    In  the  statement  of  the  case  we  have  given  the 
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language  o£  the  pleading  upon  that  subject    The  proof  of  the 
agreement,  as  given  by  Burr,  waa  that : 

The  Railway  Mail  Equipment  Company  promises  to  give 
Guy  Adams  400,000  shares  of  ita  capital  stock  in  six  months 
if  ha  gets  the  mail  device  of  the  equipment  company  adopted 
and  put  upon  the  railroads. 

The  agreement  as  pleaded  fixed  two  years  as  the  time 
within  which  the  adoption  of  the  device  was  to  be  secured, 
and  the  number  of  shares  of  stock  which  were  to  be  paid  to 
him  as  310,000.  Although  these  differences  constituted  a  vari- 
ance between  averment  and  proof,  that  is  not  the  sole  teat,  for 
not  all  variances  are  fatal.    Code,  section  3597,  provides  that : 

No  variance  between  the  allegations  .  .  .  and  the 
proof  is  to  be  regarded  as  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  is  alleged 
that  a  party  has  been  so  misled,  that  fact  must  be  shown  by 
proof  to  the  satisfaction  of  the  court,  and  such  proof  muat 
also  show  in  what  respect  be  has  been  so  misled. 

The  rights  of  the  parties  in  this  case  do  not  depend  upon 
whether  the  contract  between  the  equipment  comi>any  and 
Adams  was  for  the  transfer  of  400,000  shares  or  310,000 
shares,  upon  certain  conditions,  nor  whether  performance  was 
to  be  in  six  months  or  two  years.  Under  this  record  the  legal 
effect  is  the  same,  as  the  primary  question  is  whether,  at  the 
time  Adams  received  the  310,000  shares,,  there  was  the  agree- 
ment that  they  were  to  be  held  subject  to  the  terms  of  the 
original  contract,  in  the  purpose  for  which  held,  and  as  to  his 
title  to  them.  In  point,  see  Harward  v.  Davenport,  105  Iowa, 
592.  Beyond  this  is  the  fact  that,  although  the  objection  as 
to  a  variance  was  urged  upon  the  trial,  no  showing  of  preju- 
dice was  made  as  required  by  the  quoted  atatute. 

This  conclusion  goes  as  well  to  the  objections  made  and 
argued  as  to  the  competency  of  testimony  in  proof  of  what 
appellant  chaises  was  a  parol  contract.    Whatever  waa  done 
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between  the  parties  to  that  transaction  we  are  satisfied  from 
the  record  was  based  upon  the  original  agreement  as  to  rights 
and  duty,  and  not  upon  a  new  agreement. 

The  consideration  for  the  transfer  of  the  stock  to  ap- 
pellant, as  testified  to  by  him,  was  his  promissory  note  for 
$3,000,  due  at  a  fixed  date,  and  which  has  since  been  from 
time  to  time  renewed,  but  never  paid.  Plaintiff  tastified  that 
he  had  offered  to  Adams  the  return  of  the  stock,  but  Adams 
would  not  surrender  the  note.  The  certificate  of  stock  at  the 
time  of  the  purchase  was  in  the  name  of  Burr,  and  on  the 
back  was  an  assignment  in  blank.  Appellant  testified  that 
before  purebaaing  he  submitted  the  certificate  to  his  attor- 
neys. At  the  time  of  the  purchase  the  appellant  was  a  director 
in  the  equipment  company,  his  connection  in  that  relation  dat- 
ing from  July  2d,  previous  to  the  transfer  to  him,  which  was 
in  the  latter  part  of  the  same  month.  The  occasion  of  his  be-i 
coming  a  director  was  the  execution  of  a  contract  between 
Mudge  and  the  company,  who  was  represented  by  Burr,  under 
which  the  Burton  W.  Madge  Company  undertook  to  furnish 
funds  and  organization  to  place  the  equipment  company  on  a 
commercial  and  paying  basis ;  the  consideration  for  the  execu- 
tion of  the  contract  being  25,000  shares  of  stock  in  the  equip- 
ment company,  which  were  transferred  to  Mudge. 

While  recognizing  that  certificates  of  stock  are  not  nego- 
tiable instruments,  and  therefore  not  subject  to  the  same  rules 
•wiaeh  the  law  affords  as  a  protection  to  purchasers  of  com- 
mercial paper,  the  appellant  contends  that 


delivered  it  to  another,  indorsed  in  blank, 
thereby  creating  indicia  of  ownership,  that  title  cannot  be 
asserted  to  it  as  against  a  person  who  in  good  faith  and  for 
value  purchased  it.  The  proposition  stated  has  approval  by 
the  weight  of  authority,  as  announced  by  the  courts  of  this 
country.  10  Cyc.  631,  and  cases  cited;  Supply  Ditch  Co.  v. 
EUiott,  10  Colo.  327  (15  Pac.  691,  3  Am.  St  Eep.  586)  ;  Beck- 
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with  V,  Oalice  Co.,  50  Or.  542  (93  Pac  453, 16  L.  E.  A.  (N.  S.) 
723) ;  Brittan  v.  Bank,  124  Cal.  282  (57  Pac  84,  71  Am.  St. 
Rep.  58).  But  one  who  knows  that  the  person  porportm^  to 
sell  the  stock  is  acting  in  fraud  of  the  rights  of  the  real  owner, 
or  who  has  information  sofficient  to  put  a  reasonahle  man  npon 
inquiry  as  to  the  fact,  is  not  an  innocent  purchaser.  Thia  rule 
is  elementary.    10  Cyc.  636. 

We  must  therefore  determine  from  the  taata  what  knowl- 
edge, if  any,  Mudge  had  at  and  prior  to  the  time  of  his  pur- 
chase of  the  equities  existing  in  favor  of  the  equipment  com- 
pany as  against  Adams  in  his  holding  of  the  stock  certificate. 
Upon  this  question  we  are  compelled  to  rely  in  the  main  upon 
the  testimony  of  Burr  and  Mudge,  who  were  &e  only  wit- 
nesses who  testified  upon  that  subject,  applying  to  their  evi- 
dence the  assistance  afforded  by  some  of  the  circumstances  of 
the  case.  The  parties  Burr  and  Mudge  met  about  April  12, 
1912,  with  reference  to  the  contract  which  was  subsequently 
entered  into,  and  to  which  we  have  referred.  At  that  meeting 
Adams  was  mentioned  only  by  way  of  inquiry  of  Burr,  who 
asked  Mudge  if  he  was  consulting  with  Adams  about  making 
the  contract,  to  which  Mndge  replied  that  he  was.  At  this 
time,  as  testified  to  by  Burr,  Madge  asked  if  Adams  was  a 
stockholder  in  the  company,  and  was  told  that  he  was  not,  but 
that  he  had  been ;  that  because  of  the  objection  of  his  superior 
ofBcer  he  had  had  his  stock  transferred  to  Burr,  and  that  later 
Adams  withdrew  from  the  company  and  the  stock  was  can- 
celed. At  an  interview  between  the  parties  on  May  22d,  the 
proposed  contract  between  the  equipment  company  and  the 
Mudge  company  being  yet  under  consideration,  according  to 
the  testimony  of  Burr,  Mudge  asked  if  it  would  be  good  busi- 
ness for  him  to  continue  his  friendly  relations  with  Adams. 
At  a  later  conversation  in  August,  which  was  subsequent  to 
the  transfer  of  the  certificate  by  Adams,  Mudge  said  to  Burr, 
as  testified  to  by  the  latter:  "Now  you  told  me  at  one  time 
that  Adams  was  not  a  stockh<dder.    I  have  in  my  possession 
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a  certificate  for  310,000  shares  of  the  stock  which  did  belong 
to  Adams" — and  claimed  that  Burr  had  misrepresented  the 
matter  to  him.  After  further  conv^mtion,  as  Burr  testifies, 
Madge  told  him  that  he  would  return  the  stock  and  have  noth- 
ing more  to  do  with  it. 

In  Ms  testimony  Mudge  stated  that  the  stock  was  verbally 
assigned  to  him  by  Adams,  that  he  gave  his  note  payable  in 
ninety  days  for  $3,000 ;  which  had  been  renewed,  but  not  paid  j 
that  he  did  not  question  the  ownership  of  Adams,  and  did  not 
recall  that  the  latter  made  any  positive  statement  about  the 
ownership.  He  denied  that  at  any  of  the  interviews  between 
himself  and  Burr  prior  to  Augnst  8th  anything  was  said  as  to 
whether  Adams  was  or  was  not  a  stockholder.  He  testified 
that  some  time  before  purchasing  the  stock  he  knew  that  it 
stood  in  the  name  of  Burr,  assigned  in  blank;  that  he  did  not 
ask  Adams  to  explain  why  it  was  so,  as  he  (Madge)  knew  he 
did  not  have  any  stock  in  his  name  because  of  his  connection 
with  the  railroad  company ;  that  at  the  time  he  became  director 
he  contemplated  the  purchase  of  tJiis  stock. 

The  fact  that  this  certificate  for  310,000  shares  was  out- 
standing was  known  to  Mudge,  as  disclosed  by  his  testimony, 
for  a  long  time  prior  to  its  purchase  by  him.  He  does  recall 
that  at  some  time  during  the  negotiations  he  was  asked  by  Burr 
if  he  was  consulting  Adams  about  the  transaction.  Acquiring 
an  interest  in  the  corporation,  as  was  then  the  purpose  of  their 
meeting,  and  with  knowledge  of  this  outstanding  certificate, 
it  was  but  natural  that  the  apparent  lai^  holdings  of  Adams 
would  be  the  subject  of  conversation.  Burr  states  that  they 
were ;  Mudge  denies  it. 

Both  of  the  parties  were  present  and  testified  in  the  lower 
court,  and  opportunity  was  then  had  to  weigh  the  testimony  of 
the  witneffles,  so  nearly  in  balance,  by  their  demeanor  as 
witnesses.  This,  as  has  often  been  held,  is  a  cireuinatance 
which  should  be  considered,  where  the  question  is  purely  one 
of  fact.    We  cannot  under  this  record  say  that  the  finding 
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upon  the  facta  ghould  have  been  otherwiae ;  indeed,  we  think 
it  has  affirmatiTe  support. 
The  decree  ia— Affirmed. 

Ladd,  C.  J.,  and  Deemeb  and  Qatnca,  JJ.,  concur. 


L.  D.  and  Doba.  Q.  Meiei^  t.  A.  N.  Hobson,  Judge,  and  How- 
ard CODNTY  DI8TBICT  COUST. 

DepottUon  of  pai^  to  acttm:  contbhft.  Neither  &  husbaiid  oor  wife, 
botb  Bning  Beparatel;  for  an  assault  upon  the  wife  and  residing 
within  the  jurisdiction  of  the  court,  can  be  required  to  appear  be- 
fore &  commisaioner  for  the  purpose  of  having  their  depoaitious 
taken  in  either  case;  and  are  not  subject  for  coutfimpt  for  faOnre 
to  M  appear. 

Tuesday,  December  15,  1914. 

PBOCEEDma  in  certiorari  to  test  the  legality  of  fines  and 
commitment  for  contempt,  for  failure  to  respond  to  subpcenas 
to  testify  by  deposition,  at  the  instance  of  the  opposite  party 
on  pending  actions.  Order  of  imprisonment  and  assessment 
of  fines  annulled. 

Wmiam  8.  Hart  and  J.  A.  Cutting,  for  plaintiffs. 

Wade,  Butcher  &  Davis,  Reed  &  Pergler  and  John  Me- 
Cook,  for  defendants. 

WiTHROw,  J. — I,  Two  actions  were  pending  in  the  dis- 
trict eoort  of  Howard  county,  brought  respectively  by  L.  D. 
Meikle  and  Dora  G.  Meible,  husband  and  wife,  against  William 
T.  Daly,  in  which  recovery  of  damages  was  sought  in  each 
against  Daly  because  of  an  alleged  unlawful  assault  upon 
Dora  G.  Meikle  by  said  Daly.  The  Meibles  were  residents  of 
Allamakee  county,  and  Daly  resided  in  Howard  county,  where 
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the  aetiona  were  brought.  -  On  April  13,  1914,  the  attorneys 
for  Daly  served  upon  the  attorney  of  the  MeMeg  notice  of  his 
intention  to  take  the  depositions  of  the  two  plaintiffs  in  the 
damage  suits,  before  a.  notary  public  in  Waukon,  Allamakee 
county,  to  be  used  as  evidence  in  the  trial  of  said  causes.  The 
service  of  aueh  notice  waa  accompliahed  by  the  acceptance 
of  plaintiff's  attorney,  in  which  time  was  waived.  Subpcenaa 
were  issued  by  the  notary  public  for  taking  the  depositions  in 
each  case,  and  served  upon  Dora  Q.  Meikle,  and  by  stipulation 
of  counsel  it  was  conceded  that  like  service  was  had  upon 
L.  D.  Meikle.  Both  of  the  parties  failed  to  appear  at  the  time 
and  place  fixed  by  the  snbpcenas.  Thereafter  the  defendant 
Daly,  by  his  attorneys,  presented  to  the  district  court  of  How- 
ard county  an  application  for  an  order  requiring  the  Meikles 
to  appear  and  testify  before  the  notary  public,  and,  upon  show- 
ing of  service  of  subpcena,  tlie  aflSdavits  of  counsel,  and  the 
certificate  of  the  notary  public,  order  was  entered  requiring 
the  parties  to  appear  and  testify  before  the  notary  public  on 
such  date  as  he  should  fix,  giving  to  the  parties  one  day's 
notice ;  and  that,  in  case  they  failed  to  so  appear  and  testify, 
it  was  further  ordered  that  the  parties  appear  before  the  court 
at  a  day  and  hour  fixed  and  show  cause  in  writing  under  oath 
why  they  should  not  be  punished  for  contempt  for  failing  to 
obey  such  order.  Later  by  affidavit  filed  in  the  district  court 
it  was  made  to  appear  that  tiie  order  of  the  court  was  duly 
and  timely  served  on  each  of  the  Meikles,  and  that  they  failed 
to  appear  for  examination  at  the  time  fixed  by  the  notary  pub- 
lie.  Following  this  there  waa  filed  and  submitted,  to  the  judge 
of  the  district  court  who  issued  the  citation,  a  showing  under 
oath,  made  by  their  attorney,  in  justification  of  their  failure 
to  appear  and  testify.  In  this  statement  it  was  averred  that 
their  residence  was  about  forty  miles  from  the  eity  of  Cresco; 
that  they  had  formed  no  intention  of  removing  therefrom,  or 
to  any  place  a  greater  distance  away,  or  beyond  the  reach  of 
a  subpcena  or  other  process ;  that  neither  of  the  suits  for  which 
the  testimony  was  sought  to  be  taken  conld  be  tried  without 
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the  actual  peraonal  presence  and  testimony  in  court  of  Dora  G. 
Metkle;  and  that  L.  D.  ^leikle  ia  an  essential  witness  on  the 
part  of  each  plaintiff,  that  is,  himself  and  his  wife ;  and  each 
of  the  parties  then  ondertook  and  offered  to  be  present  at  the 
time  of  the  trials  of  the  cases  upon  penalty  of  abatement. 
It  appears  from  the  record  that  at  all  times  the  parties  were 
acting  under  advice  of  their  coonseL  Other  affidavits  were 
filed  which  did  not  materially  change  the  facts  as  above  stated 
and  as  presented  in  the  response  to  the  citation.  It  was  mged 
by  the  two  parties,  throi^h  their  counsel,  that  under  the  ad- 
mitted facts  there  is  no  lawful  authority  for  takii^  their  testi- 
mony by  deposition. 

The  matter  was,  after  argument,  sabmitted  to  Judge  Hob- 
son,  who  took  it  under  advisement,  and  later  caused  to  be 
entered  his  ruling  and  order.  It  held  that  under  the  facta 
Aown  by  the  record  it  was  the  duty  of  Dora  Q.  Meikle  to 
appear  and  give  her  deposition  in  her  own  case,  but  not  in  that 
of  her  husband,  and  that  it  was  the  duty  of  L.  D,  Meikle  to 
appear  and  give  his  deposition  in  his  own  case,  but  not  that  of 
his  wife ;  and  that,  having  failed  to  so  do  in  response  to  sub- 
poenas, they  were  each  guilty  of  contempt.  Warrant  of  com- 
mitment was  directed  to  issue  against  each  of  the  parties, 
directing  that  they  be  confined  in  the  county  jail  until  each 
shall  have  respectively  given  testimony  in  their  individual 
cases,  and  a  fine  of  $50  and  costs  was  assessed  against  each  of 
them.  Exception  was  duly  taken.  Following  this  the  Meikles, 
by  their  attorney,  presented  a  motion  and  application  for  a 
modification  of  the  ruling  and  order  of  the  judge,  asking  that 
there  be  eliminated  from  it  the  imposition  of  the  fine  against 
each  of  the  parties.  The  grounds  of  the  motion  were  that  the 
original  snbpcenas  and  the  subsequent  order  of  Jiidge  Hobson 
made  upon  ex  parte  application  required  them  to  be  present 
and  testify  before  the  notary  public,  each  in  both  of  the  cases 
then  pending ;  that,  in  so  far  as  the  order  of  the  judge  under- 
took to  summarily  and  without  notice  compel  both  parties  to 
testify  in  both  cases,  it  was  void  and  beyond  the  jurisdictitm 


Dee.  1914]  Mekle  v.  Hobsok,  Judue.  669 

of  the  jndge  or  court.  The  motion  farther  alleges  that  com- 
pliance was  literally  made  with  the  order  of  the  judge  requir- 
ing the  parties,  in  the  event  of  their  failure  to  appear  and  tes- 
tify, to  make  written  statement  under  oath  justifying  their 
conduct ;  and  this  was  done  under  the  law  as  understood  and 
interpreted  in  good  faith  by  their  attorney ;  that  the  failure 
and  refusal  of  the  parties  to  appear  and  testify  was  solely 
upon  the  advice,  instruction,  and  order  of  their  attorney,  upon 
whose  counsel  they  acted  and  relied ;  that  the  attorney  in  so 
advising  them  acted  with  absolute  good  faith  and  in  the  belief 
that  he  was  strictly  within  the  law  in  so  advising  his  clients; 
and  that  no.  ruling  or  decision  had  been  made  by  the  trial 
judge  which  indicated  that  the  attorney  had  not  been  justified 
in  his  position  until  the  entry  of  the  order  of  fine  and  com- 
mitment made  some  time  after  the  judge  took  the  case  under 
advisement;  that  there  was  no  willful  disobedience  of  any 
order  of  any  court,  bat  at  all  times  the  attorney  for  the  par- 
ties believed  that  they  were  not  bound  to  appear  and  testify 
by  deposition,  and  under  the  holding  of  the  judge  that  they 
were  not  bound  to  testify  in  other  than  their  own  cases,  had 
they  appeared  and  testified  as  commanded  by  the  subpcena  and 
order  of  the  judge  they  would  each  as  to  the  case  of  the  other  ■ 
have  been  compelled  to  do  something  forbidden  by  law;  and 
that  the  order  and  judgment  of  fine  and  imprisonment  was 
for  the  violation  of  such  unwarranted  orders.  The  motion  was 
overruled.  From  the  judgment  and  order  entered  writ  of 
certiorari  is  brought  to  this  court. 

II.  Many  propositions  which  are  settled  either  by  statute 
or  Constitution  enter  into  but  are  not  wholly  deci^ve  of  the 
question  presented.  By  the  Constitution  of  Iowa,  article  1, 
section  4,  it  is  provided  that : 

Any  party  to  any  judicial  proceeding  shall  have  the  right 
to  use  as  a  witness,  or  take  the  testimony  of,  any  other  per- 
son, not  disqualified  on  account  of  interest,  who  may  be  cog- 
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nizant  of  an;  fact  material  to  his  case ;  and  parties  to  suita 
may  be  witnesses,  as  provided  by  law.  , 

The  laat  claose  is  but  the  removal  of  the  prohibition  of 
the  common  law  that  parties  to  the  record  were  not  competent 
witnesses  in  their  own  behalf.  The  remainder  of  the  quotation 
ia  a  guaranty  of  right  to  all  litigants  to  secure  by  proper  means 
testimony  which  is  material  to  their  cases.  Code,  section  4601, 
provides  that: 

Every  human  being  of  sufficient  capacity  to  understand 
the  obligation  of  an  oath  is  a  competent  witness  in  all  eases, 
except  as  otherwise  declared. 

While  Code,  section  4603,  is  but  the  restatement  of  the 
provision  of  the  Constitution  that  interest  or  being  a  party 
will  not  disqualify,  excepting  as  otherwise  provided  by  statute, 
Code,  section  4684,  provides  for  the  taking  of  the  deposition  of 
a  witness  after  the  commencement  of  an  action,  "if  the  witness 
resides  ...  in  a  different  county  from  the  place  of  trial, 
or  is  about  to  go  beyond  the  reach  of  a  subpoena,  or  is  for  any 
other  cause  expected  to  be  unable  to  attend  court  at  the  time 
of  trial."  The  right  of  the  defendant  in  the  Meible  cases  to 
take  tlieir  testimony,  is,  as  claimed  by  the  respondent,  based 
upon  the  rules  of  Constitution  and  statute  above  noted.  Code, 
section  4606,  provides  that : 

Neither  the  husband  nor  the  wife  shall  in  any  case  be 
a  witness  against  the  other,  except  in  a  criminal  prosecution 
for  a  crime  committed  one  against  the  other,  .  ,  .  or  in  a 
civil  action  by  one  against  a  third  party  for  alienating  the 
affections  of  the  other. 

It  was  under  this  section  that  the  trial  judge  entered  the 
order  requiring  the  parties  to  appear  and  testify,  but  neither 
in  the  ease  of  the  other.  It  is  also  by  invoking  the  rule  of 
this  statute  that  the  plaintiff  challenges  the  validity  of  the 
original  order  by  the  judge,  which  commanded  them  to  appear 
■  and  testify  before  the  notary  public,  without  exempting  either 


Dee.  1914]  Meikle  v.  Hobson,  Judge.  671 

from  the  reqturement  of  testifymg  for  the  defendant  Daly  in 
his  suit  brought  by  the  other. 

The  primary  purpose  of  the  statutes  declaring  who  are 
competent  as  witnesses,  and  providing  the  means  for  procuring 
their  presence  at  the  trial  or  their  testimony  by  deposition,  is, 
as  indicated  by  the  quoted  language,  that  the  parties  may 
avail  themselves  of  all  material  evidence  bearing  upon  the 
action.  The  position  of  counsel  for  reiqiondent  is  that  under 
the  law  every  human  being  is  a  competent  witness,  unless  for 
some  qualification  stated  in  the  law ;  that  a  party  to  an  action 
is  a  competent  witness ;  and  that  the  proviaion  for  taking  the 
deposition  of  a  witness  must  therefore  apply  alike  to  an  ordi- 
nary witness  and  to  a  party  to  the  action  and  for  a  failure  to 
obey  a  subpcena  issued  for  that  purpose  the  penalty  for  con- 
tempt  may  be  indicted.  The  different  statutes  which  we  have 
cited  do  not  in  express  tenua  grtmt  to  the  oppo^te  party  the 
right  to  take  the  testimony  of  his  adversary  by  deposition ;  bat 
do  provide  that  he  is  entitled  to  that  testimony.  Ab  having 
important  bearing  upon  the  legislative  intent  as  to  the  method 
by  which  such  testimony  may  be  had,  Code,  section  4667,  pro- 
vides that ; 

If  a  party  to  an  action  in  his  own  right,  on  being  duly 
subpcenaed,  fails  to  appear  and  give  testimony,  the  other  party 
may,  at  his  election,  have  a  continuance  of  the  cause  at  the 
cost  of  the  delinquent. 

Code,  section  3764,  provides  that  an  action  may  be  dis- 
missed by  the  court  when  the  plaintiff  fails  to  appear  when 
the  case  is  called  for  trial.  These  two  sections  afford  to  the 
opi>08ite  party,  tiie  defendant,  ample  means  for  securing  the 
testimony  of  the  plaintiff  at  the  trial,  if,  as  is  shown  to  be  true 
in  this  case,  he  is  within  the  reach  of  a  subpoena.  A  failure 
to  appear  and  testify  after  subpoena  entitlea  the  defendant  to 
a  continuance;  while  a  failure  to  appear  will  warrant  a  dis- 
missal. In  the  light  of  these  statutes,  and  in  the  absence  of 
express  legislative  provision  warranting  the  taking  of  the  dep- 
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odtion  of  the  part^  plaintiff,  when  his  attendance  and  testi- 
mony upon  the  trial  may  be  secured  by  compulsion,  we  c&nnot 
hold  that  the  right  to  take  the  deposition  exists  under  condi- 
tions aueh  as  appear  in  this  record.  Sach  a  rule  would  lend 
the  full  power  of  the  court  to  a  process  for  the  discovery  not 
(Hily  of  the  claims  of  the  opposite  party,  bat  also  the  details 
of  the  evidence,  so  far  as  known  to  the  plaintiff,  upon  which 
the  case  would  depend,  not  regulated  by  the  control  which  a 
court  will  give  as  to  excluding  testimony  which  is  not  com- 
petent or  is  forbidden.  While  it  may  be  said  that  like  condi- 
tions as  to  introdncing  improper  evidence  in  the  record,  when 
in  the  form  of  a  deposition,  will  arise  when  the  deposition  of 
a  witness  admittedly  may  be  taken,  we  are  not  of  the  opitiioit 
that  the  one  condition  affords  justification  for  the  other,  unless 
the  statute  so  declares  it.  As  bearing  upon  the  conclusion  we 
reach  that  the  right  to  take  the  deposition  of  the  opposite  party 
cannot  be  claimed,  when  the  attendance  of  the  party  at  the 
trial  and  his  testimony  may  be  had,  see  Ex  parte  Fisk,  113  U. 
S.  713  (5  Sup.  Ct  724,  28  L.  Ed.  1117) ;  Seymour  v.  Donald, 
23  Novo  Scotia,  364 ;  Winter  v.  Elmore,  88  Ala.  555  (7  South. 
250). 

III.  In  the  order  entered  by  the  trial  court  adjudging 
the  parties  guilty  of  contempt  and  imposing  the  fine,  it  was 
reci^fnized  that  neither  could  be  compelled  to  testify  at  the 
instance  of  the  defendant  in  the  case  of  the  other.  We  there- 
fore need  give  no  further  consideration  to  the  statute  upon 
which  the  order  was  based  other  than  to  say  that  to  that  extent 
the  judgment  was  right.  But  in  compelling  the  parties  to  ap- 
pear and  testify  in  their  respective  cases  before  the  trials,  un- 
der examination  of  the  opposite  party,  for  the  reasons  stated 
in  the  preceding  division  of  this  opinion,  we  hold  that  the 
order  of  imprisonment  and  the  assessment  of  the  fines  was 
without  warrant,  and  is — Annulled. 

Ladd,  C.  J.,  and  Dbbiceb  and  Gatkob,  JJ.,  concur. 
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Sbejca  Savings  Bank  v.  Mask  T.  Harlan,  Deft.,  H.  A. 
HiNELS,  Surety,  Appellants. 

HsgoUmlile  laatninMnts:  conditional  delivest  ;  pebtouunce  <w  ooh- 
1  DmoN':  SVIDZMCI.  A  pronuBMiT'  note  maj  be  deliveied  on  Bom« 
eondition,  on  obwirsnce  of  irhich  is  easential  to  its  validity  as  be- 
tmen  the  originBl  p&rtlea;  and  this  condition  mar  be  ehown  by 
parol,  M  sach  a  showing  ia  not  an  attempt  to  vary  or  alter  the 
tennfl  of  the  written  instrument.  In  this  action  agidnst  a  eoretj  on 
the  note  in  anit  the  evidence  that  the  note  waa  delivered  hj  the 
muetf  to  an  officer  of  the  plaintiff  bank,  npon  cooditdon  that  it 
■honld  not  become  eiTeetive  nntil  the  bank  procured  a  note  and  as- 
■ignment^  properly  acknowledged,  from  the  debtor  and  his  wife  to 
the  aarety,  is  held  sufficient  to  present  an  issue  on  that  question. 

SaaU;  The  oral  ratiflcstion  of  the  attempted  acknowledgment  for  the 
S  wife  by  her  husband,  of  an  aaaigruneiit  of  her  interest  in  an  estate, 
did  not  cure  the  defective  acknowledgment  so  as  to  entitle  the  in* 
Btnunent  to  record;  and  therefore  the  condition  requiring  a  properly 
ackncwledged  assignment  as  a  condition  precedent  to  validity  of 
the  note  was  not  complied  with. 

BaaM:    xathioation.    The  eorrender  by  the  bank  of  the  old  notes  for 

3  which  the  new  one  was  to  be  substituted  did  not  obviate  perform- 
ance of  the  condition  which  was  to  give  the  new  instrument  vitality; 
and  the  bringing  of  suit  upon  the  new  note  ratified  tho  contract 
tinder  which  it  was  procured. 

flnietrililp;    raAUDOLBNT  cokczalment  bt  cKEoiToa.    Where  the  surety 

4  testified  that  at  the  time  he  signed  the  note  in  suit  he  stated  to  the 
payee  that  the  debtor  had  told  tiim  the  note  would  pay  all  hie  in- 
debtedness except  a  specified  sum,  and  that  he  would  not  have 
signed  and  delivered  the  uot«  had  iie  not  been  so  informed,  which 
latter  statement  was  not  denied,  but  the  payee  knowing  of  greater 
indebtedness  of  the  principal  remained  silent,  the  issue  of  frand- 
nlent  concealment  was  for  the  jury  and  a  finding  to  that  effect 
wonld  have  been  justified. 

Appeal  from  Van  Buren  District  Court. — Hon.  D.  M.  Ander- 
BON,  Judge. 
Vw*  167  Iav'-w 
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TuBSDAT,  Deceubeb  15,  1914. 

Action  od  a  promissory  note  to  which  the  defendant 
Hinkle  only  interposed  a  defense.  Verdict  was  directed  as 
prayed,  and  judgment  entered  thereon.  H.  A.  Hinkle  appeals. 
— Reversed. 

Walker  &  McBetk,  for  appellant. 

J.  C.  Calhoun,  for  appellee. 

Ladd,  G.  J. — The  action  is  on  a  note  for  $545,  dated 
Aognst  20,  1912,  and  payable  six  months  thereafter.  M.  T. 
Harlan  ngned  as  principal  and  H.  A.  Hinkle  as  surety.  Its 
purpose  was  to  take  up  three  notes  previously  executed,  one 
of  which,  at  least,  was  signed  by  both  of  them.  One  of  the 
defenses  interposed  by  Hinkle  was  that  the  note  never  took 
effect.  He  testified  that  they  went  to  the  bank,  where  he  said 
to  the  cashier: 

That  Mark  (Harlan)  was  to  give  me  an  asHignment, 
signed  by  him  and  wife,  to  go  on  the  note  for  $545 ;  this  assign- 
ment to  cover  their  interest  in  the  A.  W.  Harlan  estate. 
.  .  .  When  I  signed  the  note,  I  gave  it  and  the  asBignment 
to  Schlotter  (the  cashier),  together  with  instructions  that, 
when  Mark  and  bis  wife  acknowledged  this  assignment  and 
sign  a  note  to  me  for  this  amount,  then  my  note  to  the  bank 
was  to  become  effective. 

The  estate  of  Harlan's  grandfather,  A.  W.  Harlan,  con- 
sisted of  two  hundred  acres  of  land  and  $2,000,  and  his  claim 
was  to  one-fourth  interest  therein.  The  cashier  admitted  that 
the  assignment  was  left  with  the  bank  for  execution,  and  a 
note  was  to  be  procured  from  Harlan  and  wife,  but  denied 
that  anything  was  said  concerning  this  being  a  condition  to 
the  note  sued  on  taking  effect,  and  Harlan  gave  like  testi- 
mony, and  also  that  the  old  notes  were  not  sarrendered  by  the 
bank  to  him  until  after  the  note  to  Hinkle  and  assignment  had 
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been  signed  by  him  and  he  had  attached  his  wife's  name 
thereto  without  her  consent.  He  acknowledged  the  assign- 
ment for  himself,  and  undertook  to  do  so  for  his  wife;  the 
vice  president  of  the  bank,  who  was  a  justice  of  the  peace, 
certifying  that  the  acknowledgment  was  of  "Winnie  Harlan, 
represented  by  M.  T.  Harlan."  Subsequently  she  may  have 
orally  ratified  what  her  husband  did,  but  the  jury  could  well 
have  found  this  to  have  been  after  this  suit  had  been  b^fun, 
and  also  after  she  and  her  husband  had  conveyed  his  interest 
in  the  estate  to  another,  though,  as  he  testified,  "with  the 
exception  of  $500,"  and  he  could  not  recall  whether  the  excep- 
tion was  inserted  in  the  deed.  She  testified  to  the  conveyance 
of  the  whole  interest  to  Baldwin : 

Q.  What  part  of  itt  A.  Except  this.  Q.  Did  you  ex- 
cept thist  A.  No;  that  was  to  be  paid  first  of  alL  Q.  Di4 
you  in  the  assignment  to  Baldwin  except  the  interest  Hinhle 
had  in  itt    A.  That  I  can't  soy. 

It  is  plain  from  this  recital  that  the  evidence  raised  the 
issue  of  whether  the  note  was  to  take  efiEect  only  on  the  con- 
tingency of  the  bank  first  procuring  the  execution  of  the  note 
by  Harlan  and  wife  and  the  acknowledgment 
*'  Tn^ch^ir:    of  tiieaas^nmentby  them.   As  the  jury  mjght 
iiTery :  per.  *"    well  have  fouud,  they  had  obtained  the  signa- 

tonnance  of  «    i  -  ■ 

coDdiuoii  J  eri-  ture  01  the  Wife  to  neither ;  nor  had  she  rati- 
fied her  husband's  action  with  reference  there- 
to prior  to  the  be^nning  of  this  action  and  the  conveyance  of 
the  pn^er^  included  therein  to  another.  There  was  no  evi- 
dence of  any  exception  in  such  conveyance,  and  if  there  was 
an  oral  exception,  the  evidence  fails  to  show  the  nature  of  it, 
and  whether  it  was  anch  as  to  save  the  first  claim  to  the  inter- 
est covered  by  the  assignment. 

Moreover,  i£  Mrs,  Harlan  orally  ratified  the  action  of 
her  husband,  this  would  not  render  the  acknowledgment  such 
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that  recordingr  the  aasignAient  would  Iiave  constitated  con- 
Btnictive  notice  of  any  inchoate  int^«st  in 
the  proper^  described  therein  acquired 
thronfili  the  aaajgnmept  fnmi  her.  The  Habseqaent  ratifica- 
tion, if  any,  then,  did  not  fully  cure  the  twuk's  failure  to 
perform  the  condition  precedent  to  the  note  becoming  effect- 
ive, and  this  issue  shoidd  have  been  submitted  to  the  jury. 
That  a  promiasory  note  may  be  delivered  on  condition,  the 
observance  of  which  is  essential  to  its  validity  between  the 
original  parties  thereto,  is  recognized  by  section  3060-al6, 
Code  Supplement,  providing  that  in  such  case  "the  delivery 
may  be  sfaown  to  have  been  conditional  or  for  a  special  pur- 
pose only  and  not  for  the  purpose  of  transferring  property  in 
the  instrument,"  and  is  in  harmony  with  the  decisions  of  this 
and  other  courts.  Wars  v.  Smitk,  62  Iowa,  159 ;  Johnston  v. 
Cok,  102  Iowa,  109;  NibJock  v.  Sprague,  200  N.  T.  390  (93 
N.  E.  1105).  If  the  agreement  was  as  testified  by  HinkLe, 
there  was  never  any  authorized  delivery  of  the  note,  and  it 
never  became  binding  on  the  defendant  He  is  not  contending 
that  the  contract  which  the  note  expresses  was  changed ;  his 
claim  is  that  such  contract  was  never  entered  into  at  all,  for 
that  the  contingency  upon  which  the  note  was  to  be  deemed 
delivered  never  occurred.  Parol  evidence  of  the  condition 
was  admissible ;  for  it  was  not  an  attempt  to  vary  or  contra- 
dict the  written  instrument.  Eiggins  v.  Ridgwajf,  153  N.  Y. 
130  (47  N.  E.  32). 

But  it  is  said  the  cashier  was  without  authority  to  sur- 
render the  old  notes  without  payment.    If  so,  doubtless  recov- 
ery thereon  may  yet  he  had.    In  any  event,  surrendering  the 
3    Bun  •  ntifl-       **^^  notes  would  not  obviate  the  condition  on 
cbUod.  which  the  new  note  was  to  take  effect    As  he 

acted  for  the  bank  in  taking  the  latter,  it,  in  bringing  action 
thereon,  necessarily  ratified  whatever  contract  the  cashier 
made  in  procuring  it.  Eadie,  OuUford  <&  Co.  v,  AtMiaugkt 
4i  Iowa,  519 ;  Farrar  v.  Petersm,  52  Iowa,  420 ;  Stats  Bank 
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V.  £eUy,  109  lowoj  544.    There  was  error  in  withdrawing 
this  iflsne  from  the  JIU7. 

II.  Hinkle  testified  that,  when  he  went  into  the  bank  to 
a^  Harlan 'a  note  as  surety,  he,  in  addition  to  explaining,  aa 
.    „  hitherto  recited,  that  the  assignment  was  to 

^Mim°Dt        ^  acknowledged  and  a  note  to  him  s^ed 
hj  cKditoi.        before  the  note  sued  on  was  to  beccnne  effect- 
ive, remarked  that-: 

Harlan  says  t^at  this  will  pay  np  all  he  owes,  with  the 
exception  of  $350  against  his  property  in  Selma. 

There  was  evidence  tending  to  show  that  Harlan  was 
indebted  on  said  property  $1,500.  The  cashier  denied  that 
the  statement  was  made.  Hinkle's  statement  that,  had  he 
been  advised  of  the  amount  of  such  indebtedness,-  he  would  not 
have  signed  the  note  as  surety  is  not  controverted.  The  in- 
debtedness of  $1,500  was  secured  by  mortgage,  and,  npon  the 
commencement  of  foreclosure  proceedings,  Harlan  and  wife 
conveyed  the  proper^  to  the  mortgagee  in  satisfaction  of  the 
debt.  The  jury  might  have  found  that  the  cashier  represents 
ing  plaintiff,  with  knowledge  that  the  principal  signer  of  the 
note  had  misrepresented  the  amount  of  his  indebtedness, 
remained  silent,  and  received  the  note  signed  by  the  surety, 
when,  but  for  such  misrepresentation,  the  surety  would  not 
have  signed  the  note.  Did  this  constitute  fraudulent  conceal- 
ment f  Had  the  remark  not  been  made  to  the  cashier  or  in  his 
hearing,  he  would  not  have  been  required  to  inform  the  pro- 
posed surety  of  the  existence  of  the  obligation.  There  was  no 
previous  relationship  between  the  parties  exacting  that  they 
deal  vnth  each  other,  otherwise  than  at  arm 's  length,  and,  as 
the  matter  was  not  concerning  the  contract  itself,  no  duty  of 
disclosure  arose,  in  the  absence  of  request  or  other  circum- 
stance requiring  the  creditor  to  speak.  Booth  v.  Storrs,  75 
lU.  438 ;  Home  Ins.  Co.  v.  Eoltoay,  55  Iowa,  571.  But  the 
surety  acts  without  consideration,  and  if,  in  fact,  deceived, 
and  the  creditor  becomes  aware  thereof,  he  ought  not  to  be 
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permitted  to  remain  silent  and  jet  partake  of  the  fruit  of  such 
deception.  As  observed  in  London  <&  Provincial  Marine  Ins. 
Co.  V.  Davies,  47  L.  J.  511,  by  Fry,  J. : 

Very  little  aaid  that  ought  not  to  have  been  said,  and  very 
litUe  not  said  which,  from  the  course  of  negotiations,  ought 
to  have  been  said,  would  be  sufBcient  to  prevent  the  contract 
being  a  valid  one. 

The  Lord  ChaDcellor  clearly  states  the  law  in  Owen  v. 
Soman,  4  H.  L.  Bep.  Cas.  1035 : 

Without  saying  that  in  every  case  a  creditor  is  bound  to 
inquire  under  what  circumstances  his  debtor  has  obtained  the 
concurrence  of  a  security,  it  may  safely  be  stated  that,  if  the  ^ 
dealings  are  such  as  to  lead  a  reasonable  man  to  believe  that 
fraud  must  have  been  used  in  order  to  obtain  sach  concur- 
rence, he  is  bound  to  make  inqury,  and  cannot  shelter  himself 
under  the  plea  that  he  was  not  called  upon  to  ask,  and  did 
not  ask,  any  question  on  the  subject.  In  some  cases  willful 
ignorance  is  not  to  be  distinguished  in  its  equitable  conse- 
quences from  knowledge.  If  a  person  abstains  from  inquiry 
because  he  suspects  the  result  of  inquiry  will  probably  be  to 
show  that  a  transaction  in  which  he  is  engaging  is  tainted 
with  fraud  his  want  of  knowledge  of  the  fraud  wUI  afford  no 


The  rule  as  there  expressed  was  followed  by  this  court  in 
Bank  of  Monroe  v.  Anderson  Bros,  Mining  &  By.  Co.,  65  Iowa, 
692,  declaring  that : 

If  there  is  nothing  in  the  circumstance  to  indicate  that 
the  surety  is  being  misled  or  deceived,  or  that  he  is  entering 
into  the  contract  in  ignorance  o£  facts  materially  affecting  ita 
risks,  the  creditor  is  not  bound  to  seek  him  out,  or,  ^thout 
being  applied  to,  communicate  to  him  information  aa  to  the 
facts  within  his  knowledge.  But  in  such  case  he  may  assume 
that  the  surety  baa  obtained  information  for  his  guidance 
from  other  sources,  or  that  he  has  chosen  to  assume  the  risks 
of  the  undertaking,  wherever  they  may  be.  But  if  he  knows, 
or  has  good  grounds  for  believing,  that  the  surety  is  being 
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deceived  or  misled,  or  that  he  was  induced  to  enter  into  the 
contract  in  ignorance  of  faets  materially  increasing  the  risks, 
of  which  he  baa  knowledge,  and  he  has  an  opportunity,  before 
accepting  his  undertaking,  to  inform  him  of  snch  facta,  good 
faith  and  fair  dealing  demand  that  he  aboold  make  ench  dia- 
closare  to  him ;  and  if  he  accepts  the  contract  without  doing 
flo,  the  surety  may  afterwards  avoid  it. 

See  1  Brandt  on  Suretyship,  section  472;  Warren  v. 
Bratichj  15  "W.  Va.  21. 

The  jury  might  have  found  that  Hinkle  made  the  atat'* 
ment  in  the  cashier's  hearing,  that  the  latter  knew  it  was  un- 
true, and  inferred  therefrom,  in  connection  with  all  that  then 
occurred,  that  Hinkle  was  deceived  thereby  into  relying  on 
HarUn's  financial  condition  as  stated.  If  so,  he  was  bound  to 
disclose  the  truth,  and  if  he  remained  silent  in  order  to  obtain 
the  note,  when,  had  he  crarected  the  misapprehension  under 
which  Hinkle  was  laboring,  be  would  not  have  obtained  it, 
then  he  vfaa  guilty  of  such  fraudulent  concealment  as  will 
relieve  the  surety  from  liablity  thereon.  In  other  words,  the 
bank,  with  information  that  the  surety  was  indnced  to  ngn  or 
deliver  the  note  by  deception,  could  not  avail  itself' of  the 
fruits  of  such  deception  without  imparting  to  him  the  truth  of 
which  it  vas  advised,  and,  if  it  so  did,  it  must  be  held  to  have 
participated  therein,  and  be  held  responsible  therefor.  "While 
discovering  no  case  in  its  facts  like  this,  none  inconsistent  in 
principle  haa  been  found.  The  issue  should  have  been  sub- 
mitted to  the  jury. — Reversed. 

Deemeb,  Gaynob,  and  Withbow,  JJ,,  concur. 


Daniel  HAsiaaAN,  Plaintiff,  Appellee,  v.  Intesobbah  Rail- 
way CoHPANT,  Defendant,  Appellant. 

Huta  and  MtvsDt:    nmuazsct:     scbuissiom  ot  ibsuxs.    Ordiiurilr 
1    negllgenee  of  an  employer  will  not  be  preanmed  from  the  happening 
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of  an  aceident;  but  where  the  facta  are  such  that  tlw  jorj  migjit 
properly  find  a  neglect  of  duty  in  some  one  or  mora  of  the  waje 
charged,  the  court  maj  not  detenniue  the  queatiou  but  the  iMue  shoulil 
be  Bubmitted  to  the  jury.  In  the  instant  case  the  question  of  whether 
a  section  hand  waa  injured  sfi  a  result  of  overcrowding  the  handcar 
on  which  he  was  riding,  or  running  it  at  an  excwsive  rate  of  speed, 
or  b;  suddenly  stopping  the  car  and  throwing  him  to  the  ground, 
were  for  the  juiy. 

Same:  contributobt  neguoehce:  ividencs.  One  who  acta  instinzt- 
-  irely  in  the  belief  of  a  dangerous  situation  is  not  aa  a  matter  of 
law  guilty  of  contributory  negligence,  when  under  other  circum- 
stances hiB  act  might  bo  negligence.  Whether  plaintiff  waa  negli- 
gent in  falling  from  a  moving  handcar  nnder  the  faets  shown  was 
for  the  jury. 

Same;     AaauuFrioN  or  rise.    An  employee  does  not  assume  the  riah 

3     of  dangers  of  which  he  has  no  knowledge,  actual  or  preBumptive, 

and  which  he  does  not  appreciate.    The  question  of  whettior  [dain- 

tiif  assumed  the  risk  of  riding  upon  the  handcar  in  tta  ennrded 

condition  was  for  the  jury. 

Appeal  from  Polk  District  Court. — Hon.  James  P.  Hbwitt, 
Judge. 

TuBeDAT,  Dbcehbeb  15, 1914. 


Action  for  damages  for  personal  injury  because  of  n^- 
ligence.  Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — A^rmed. 

Parker,  Parrish  *fe  MUler,  for  appellant. 

A.  H.  Hoffman,  for  appellee. 

■WrrHROw,  J. — I.  On  March  1,  1912,  the  plaintiff  was  in 
the  emplo}^  of  the  defendant,  working  with  a  section  gang,  the 
particular  duty  on  that  day  being  in  shoveling  anow  from  the 
sidea  of  the  tracks.  The  foreman  of  the  force  of  men  with 
which  plaintiff  was  at  work  waa  one  Buckley.  At  a  point  on 
the  line  west  of  Altoona  they  were  met  by  another  section 
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crew  with  its  foreman,  and  aa  the  noon  hour  approached  the 
two  crews  used  one  hand  ear  and  went  to  Altoona  for  dinner. 
About  1  o'clock,  onder  the  direction  of  Bnehley,  they  started 
to  return  to  their  work,  several  miles  west  of  Altoona,  all  of 
tiiem,  ten  men,  including  the  foreman,  riding  on  the  one  hand 
car,  and  <»i  it  also  were  shovels,  picks,  and  other  tools  to  be 
used  in  their  work.  Four  of  the  men  stood  facing  to  the  west 
on  the  ear;  one  man  was  on  each  side  of  the  lever  used  to 
prc^t  the  car,  and  between  the  handles;  and  four  men,  in- 
elading  the  plaintiff,  stood  with  their  backs  to  the  west,  with 
their  hands  on  the  handle  of  the  lever.  Plaintiff  testified  that 
he  was  a  farmer  by  occupation,  and  that  prior  to  the  day  of 
his  injury  had  no  experience  in  riding  upon  or  operating  a 
hand  ear,  nor  no  knowledge  of  the  dangers  attendant  upon 
operating  it  under  the  circumstances  set  out. 

The  evidence  on  the  part  of  plaintiff  was  to  the  effect  that, 
as  they  were  moving  westward,  he  with  his  back  to  the  direc- 
tion in  which  they  were  going,  after  going  a  distance  of  about 
two  miles,  the  band  car  was  stopped  to  look  for  an  interurban 
train  which  was  then  past  due.  The  train  not  being  seen  or 
heard,  the  men  were  directed  to  run  the  car  on  down  the  track, 
westward,  and  through  a  cut,  and  in  order  to  get  through  it 
before  reaching  the  train,  the  men  were  ordered  to  pump  hard. 
It  was  testified  that  when  such  direction  was  given  the  men 
resumed  their  former  positions  on  the  hand  car,  and  propelled 
it  downgrade  at  the  rate  of  fifteen  or  twenty  miles  an  hour,  and 
succeeded  in  getting  through  the  cut  After  passing  through 
the  cut  some  one  gave  warning  of  the  approaching  interurban 
car.  Upon  this  being  done  the  plaintiff  turned  to  see  where  the 
passenger  car  was.  He  testified  that  upon  the  warning  of  the 
coming  car  the  brake  was  put  on,  causing  the  hand  car  to 
lurch,  the  men  at  the  same  time  shoffiing  in  their  positions,  and 
he  was  thereby  caused  to  release  his  hold  on  the  handle  bar ; 
that,  because  of  the  brake  being  suddenly  put  on,  the  ear 
jerked,  and  with  his  hold  loosened  from  the  handle  bar,  he 
lost  his  balance  and  fell  from  the  car,  which  ran  upon  him. 
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and  over  a  part  of  hia  body,  occasioning  injurieB.  At  the  time 
the  band  ear  stopped  the  intemrban  car  vas  jet  some  distance 
away.    The  plaintiff  gave  it  as  about  serenty  yards. 

Many  groonds  of  negligence  were  charged,  bat  in  the 
sabmiflaion  of  the  case  to  the  jury  the  trial  court  stated  but 
three,  the  proof  of  any  one  or  more  of  which  would,  in  the 
absence  of  contributory  negligence,  permit  a  findii^  for  the 
plaintiff.  The  negligence  submitted  was:  (1)  In  permittiDg 
more  men  to  ride  and  be  upon  the  band  car  than  could  safely 
ride  or  be  thereon;  (2)  in  orderii^  the  plaintiff  and  the  other 
employees  to  proceed  upon  the  hand  car  such  a  short  period  of 
time  before  the  time  scheduled  for  the  arrival  at  that  point  of 
the  eas^bound  intemrban  car,  without  awaiting  the  arriral 
and  passage  of  said  car  at  a  point  east  of  the  eat;  and  (3)  in 
operating  the  hand  car  at  a  high  rate  of  speed  in  a  westerly 
direction,  when  the  east-bound  car  was  known  to  be  rapidly 
approaching  from  the  west.   The  verdict  was  for  the  plaintiff. 

The  errors  assigned,  while  many,  are,  in  the  discussion  of 
the  case,  grouped  under  three  general  heads,  to  wit :  That  no 
negligence  of  defendant  was  shown  which  proximately  caosed 
the  injury ;  that  plaintiff  contributed  to  his  own  injury ;  and 
that  he  assumed  the  risk  as  to  every  act  of  negligence  chai^d. 
No  error  is  assigned  which  does  not  come  within  one  or  another 
of  these  general  objections,  and  their  determination  will  be 
decisive  of  all  questions  presented  by  this  appeal. 

II.  Turning  first  to  the  charge  of  overcrowding  the  car, 
coonsel  for  appellant  relies  largely  upon  Bradshaw's  Adm'r 
V.  L.  &  N.  R.  Co,  (Ky.)  21  S.  W.  346,  as  being  in  point.  That 


crowded,  which  caused  the  intestate  to  fall 
overboard,  thereby  losing  his  life.  In  passing  upon  the  case 
that  court  said : 

Now,  it  is  not  alleged  that  the  intestate  did  not  know  that 
the  car  was  'overcrowded;'  nor  is  there  any  inference  to  be 
drawn  to  that  effect.    On  the  contrary,  the  inference  is  that. 
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if  such  was  the  fact,  he  could  and  did  see  it,  and  knew  it. 
,  Such  being  the  case,  it  was  his  right  and  duty  to  refuse  to 
obey  the  orders  of  the  section  boss  in  that  regard;  but  he 
elected  to  obey ;  he  took  the  risk  of  the  overcrowded  condition. 

The  statement  of  facts  which  serve  as  the  ground  for  the 
foregoing  conclusion  of  the  Kentucky  court  do  not  find  a 
parallel  here.  There  it  was  presumed  that  the  employee  knew 
of  the  overcrowded  condition  of  the  car,  and  the  dangers 
which  attended  it.  Here  it  was  pleaded  that  plaintiff  was 
inexperienced  in  the  use  of  a  hand  car,  and  knew  nothing  of 
the  dangers  attending  its  operation,  and  there  was  evidence  to 
support  this  claim.  Unless  it  could  be  said  that  the  danger 
resulting  from  operating  the  hand  car  when  it  was  over- 
crowded was  apparent,  and  was  a  matter  of  Buch  common  ob- 
servation, that  the  plaintiff  was  bound  to  know  it,  the  rule  of 
the  cited  case  eould  not  apply.  But  it  will  be  noted  that  that 
case  is  made  to  turn  upon  the  question  of  assumption  of  risk, 
rather  than  that  of  neg^genee,  the  latter  claim  not  being 
settled  by  it. 

The  dimensions  of  the  band  car  platform  were  about  (our 
feet  four  inches  in  width  by  six  feet  in  length,  a  part  of  the 
space  being  taken  up  by  the  handle  bars,  levers,  and  parts 
iised  in  its  (^ration.  The  crew  which  was  on  the  ear  when 
it  first  went  out  was  seven  men.  At  the  time  of  the  accident 
to  plaintiff,  and  on  its  trip  from  Altoona  westward,  it  carried 
ten  men,  with  a  number  of  tools.  The  evidence  tended  to 
show  that  the  car  was  crowded,  the  men  wearing  heavy  cloth- 
ing, and  that  for  want  of  room,  while  there  was  sufficient  space 
for  their  feet,  they  could  not  all — ^that  is,  the  four  on  each  side 
of  the  handle  bars — stand  full  front,  but  were  cwnpelled  to 
be  sideways.  There  would  be  fair  question  whether  this  con- 
dition would  be  a  snfBcient  showing  from  which  negligence 
might  be  found,  if  it  was  only  a  matter  of  operation  under 
'  ordinary  circmnstances,  unattended  by  other  conditions  which 

I  might  serve  to  increase  the  dangers  of  the  position.     But 

coupled  with  this  fact  must  be  considered  the  proof  that  the 
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foreman  knew  that  the  interurban  car  Inm  the  weet  was  dae ; 
that  when  it  waa  directed  to  run  the  hand  car  through  the  cat 
at  a  rapid  speed  be  knew,  or  was  presamed  to  know,  that  the 
increase  in  movement  with  the  car  in  its  crowded  condition 
would  tend  to  iscrease  the  danger  to  its  oecupanta  from  loss 
of  balance  ot  other  caoaes ;  and  it  waa  a  proper  question  for 
the  jury  whether  in  that  reiq>ect  there  was  negl^encc. 

This  same  condition  has  bearii^  upon  what  followed  the 
warning  of  the  approaching  intemrbau  car.  It  was  testified 
that  the  brake  was  suddenly  applied,  and  then  again,  cansng 
the  hand  car  to  rock  and  lurch,  and  the  men  shuffled  in  their 
positions;  and  that  these  causes  operated  as  the  reason  for 
plaintiff  loosening  his  hold  on  the  handle  bar,  and,  following 
that,  his  fall  and  accident.  Whether  the  overloading  of  the 
car,  its  speed  at  the  time  of  the  accident,  and  the  order  to 
proceed  at  that  rate  of  speed,  in  view  of  the  known  fact  that 
the  intemrban  car  might  he  met  at  any  time,  present  questions 
which  we  cannot  say,  as  a  matter  of  law,  are  without  negli- 
gent conditions.  While  negligence  may  not  be  presumed  from 
the  happening  of  an  accident,  yet,  where  the  facts  are  such 
that  from  them  a  jury  might  properly  find  that  there  was  a 
failure  of  dnty  in  some  one  or  more  of  the  ways  charged,  the 
courts  have  not  the  right  to  determine  to  the  contrary.  Some 
acts  are  of  themselves  so  openly  and  apparently  negligent  that 
the  proof  of  them  may  be  taken  as  presumptive  of  liability  if 
injury  results  from  them.  Others  and  more  generally  so  are 
of  such  nature  that  it  becomes  a  question  of  fact  under  all 
the  eircomstances  for  the  jury  to  determine.  Walters  v.  C, 
n.  I.  (fe  P.  By.,  41  Iowa,  71 ;  Murphy  v.  C„  B.  I.  d  P.  By.,  38 
Iowa,  539;  29  Cye.  418. 

The  case  of  CampbeU  v.  C,  B.  I.  &  P.  By.,  45  Iowa,  76, 
cited  by  appellant,  is  not  in  conflict  with  the  conclusion 
reached.  An  instruction  in  that  case  was  to  the  effect  that, 
unless  there  was  more  than  ordinary  danger  to  be  apprehend- 
ed, because  a  train  was  past  due  and  liable  to  approach  at  any 
time,  the  section  foreman  was  not  required  to  refrain  from 
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going  on  the  track  with  bis  crew  and  hand  car,  and  negligence 
could  not  under  such  facts  be  found.  This  court  held  the 
instruction  to  be  erroneous,  as  it  implied  that,  if  there  was 
more  than  ordinary  danger,  he  should  not  have  done  so;  and 
that,  of  course,  there  was  more  danger  in  operating  a  hand  ear 
\inder  such  circiunBtanees,  yet  such  operation  was  recognized 
as  necessary  at  times,  and  that  the  safety  of  the  section  hands 
was  not  of  such  paramount  importance  as  to  make  it  neces- 
sarily negligent  to  take  them  on  the  road  under  such  circum- 
stances. The  criticism  in  that  case  was  directed  against  au 
instruction,  and  not  upon  the  evidence  necessary  to  warrant 
a  finding  of  negligence  by  the  jury;  and  it  was  recognized 
that  each  case  must  be  determined  npon  its  own  facte. 

The  case  of  Frandsen  v.  C,  R.  I.  &  P.  By.,  36  Iowa,  372, 
also  relied  upon  by  appellant  was  for  the  recovery  of  dam^es 
resulting  from  a  collision  of  a  train  and  a  hand  car,  and  is 
authority  onjly  for  the  rule  as  there  stated  that,  although  the 
train  was  behind  time,  this  would  not  justify  the  boss  and  men 
in  setting  off  their  cars  and  awaiting  the  train.  It  does  not  go 
to  the  question  of  what  constitutes  a  prudent  operation  of  the 
ear  under  the  circumstances  shown  to  have  existed,  but  held 
that  was  s  question  for  the  jury. 

We  conclude  that  the  proof  required  the  sabmisaion  of 
the  question  of  negligence  to  the  jury. 

III.  The  elaifn  of  contributory  negligence  cannot  be  up- 
held. Whether,  in  view  of  the  exigency  as  it  appeared  to  the 
plaintiff,  when  the  approach  of  the  intemrbau  ear  was  an- 
nounced, it  was  negligence  on  his  part  to  turn 
*'  ^tatorTSiB-  *°^  loosen  his  hold  upem  the  handle  bar  was 
^^^ci.  for  the  jury.    The  evidence  as  to  the  lurching 

of  the  car  and  the  j(wtling  of  his  fellows  all 
bad  bearing  upon  this  question,  and  upon  the  degree  of  care 
at  the  time  exercised  by  him.  But,  giving  to  the  evidence  the 
most  that  can  be  claimed  for  it  by  the  appellant,  we  cannot 
say,  as  a  summing  up  of  rights  under  the  law,  that  one  who 
believes  himself  to  be  in  danger,  and  acts  instinctively  becanse 
of  that  belief  in  such  manner  as,  under  other  circumstances. 
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might  be  negUgent,  woald  be  held  to  have' negligently  con- 
tribated  to  hia  injmy.  Although  we  may  now  see  that  plain- 
tiff was  perhaps  in  do  immediate  danger  from  the  approaching 
car,  bia  act  when  he  learned  of  ita  coming  was  not  one  whieh 
we  can  say  he  should  not  have  done,  as  it  was  a  fact  question 
to  be  determined  whether  volnntarily  or  otherwise  be  did  so. 
Its  effect  npou  his  right  to  recover  was  for  the  jury,  and  the 
instruction  upon  that  question  was  correct. 

lY,  The  question  of  assumed  risk  was  submitted  in  an 
instruction  which  held  the  employee  to  the  ordinary  risks  and 
dangers  incident  to  the  work.  The  right  to  recover  in  the 
8  samb*  aMDinp-  P'^^^*  ^**  ^*8  made  by  it  to  depend  upon 
Hod  Di  rirt.  proof  of  negligence  as  charged.  The  authori- 
ties cited  by  the  appellant  npon  this  proposition,  including  the 
Bradskaw  case,  supra,  do  not  alter  the  mle  so  well  established 
that,  before  there  can  be  an  assumption  of  risk,  there  must  be 
knowledge  or  presumed  knowledge  of  the  danger  which  he 
risks  and  appreciation  of  it.  Barto  v.  Telephone  Co.,  126 
Iowa,  241 ;  Morbey  v.  C.  &  N.  W.  Ry.,  116  Iowa,  84. 

The  claimed  want  of  experience  of  the  plaintiff  which  the 
evidence  tended  to  establish  made  this  with  the  other  questions 
for  the  determination  of  the  jury. — Affirmed. 

Lasd,  C.  J.,  and  Dbeheb  and  Gaxnob,  JJ.,  concnrring. 


Cathebinb  Beadpom),  Appellee,  v.  Bass  Pui;rz,  Appellant. 

Hl^mTs;  PBIVATE  wat:  public  usk:  dedication:  svidknce.  Where 
.1  one  provides  B  vAj  for  tbe  use  of  the  public  in  dealing  with  him 
and  invites  tbe  public  to  use  it  for  that  pnrpose,  no  length  of  use 
for  mth  purpose  will  create  a  public  right  therein  after  the  invi- 
tation has  been  withdrawn.  The  public  right  under  such  circum- 
etancee  ii  permiaaive  onlj,  and  if  a  dedication  in  any  iense  it  con- 
stitutes a  dediration  to  tbe  private  use  of  the  owner  and  not  to  the 
public;  Bs  a  public  dedication  contemplates  not  onlj  a  dedication 
hj  the  owner  but  an  acceptance  hy  the  public  as  well.    In  .the  in- 
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stant  c^BO  the  owner  of  ground  need  hj  him  in  connection  with  a 
Bummer  reiort  opened  a  way  over  his  own  land  to  hia  place  ot  busi- 
nesa,  vhieh  iras  used  b;  the  public  during  the  Bummer  Eeoson,  after 
which  it  waB  closed  to  the  public  b;  meauB  of  gates.  Held,  inauffi- 
cient  to  indicate  any  intention  on  the  port  of  the  owner  to  dedicate 
the  aome  aa  a  public  way. 

Samo:     public  csEt     licbhse:     revocation.    While  continued  um  of 

2  a  way  by  the  public  with  the  owner's  knowledge  and  consent  has 
probative  force  on  the  question  of  dedication  to  the  public,  yet  it 
is  not  sufficient  of  itself  to  show  dedication,  and  may  be  overcome 
by  a  showing  that  the  aee  by  the  public  was  not  of  a  eontiouous 
and  general  character.  In  the  instant  case  the  opening  of  a  way 
over  the  land  of  the  owner  for  the  public  use  in  connection  with 
the  owner's  private  busineBS  during  the  summer  season  only,  was  in 
the  nature  of  a  license,  revocable  at  the  owner's  pleasurs. 

Hl^mTB:     ueZB,     No  length  of  nse  by  the  public  of  a  private  way 

3  will  constitute  the  same  a  public  highway. 

Same:    obstrcctidh :    injunction:    konabuttino  owmtx.    One  not  an 
i     abutting  owner  cannot  enjoin  the  obstruction  of  an  alleged  high' 
way,  by  which  only  such  inconvenience  is  nSered  as  is  common  to 
the  general  pnblic,  although  it  may  be  in  a  greater  d^ree. 

Appeal  from  Buetia  VUia  District  Court. — Hon.  N.  J.  Lee, 
Jadge. 

Tuesday,  December  15,  1914. 

AcnoN  to  enjoin  the  obetruction  of  a  road  and  to  restrain 
the  defendant  from  interferiiig  with  the  uae  of  the  same  by 
the  plaintiff.  Plaintiff  claims  a  dedication  of  the  road  to  the 
public,  or  that  the  public  had  acquired  a  prescriptive  rig'ht  to 
the  use  of  the  road.  Decree  for  the  plaintiff.  Defendant 
appeals. — Reversed  and  Remanded. 

FavUle  &  "Whiiney,  for  appellant. 

James  Deland,  for  appellee. 

Gatnob,  J. — That  the  situation  of  the  locus  in  quo  and 
the  relative  position  and  relationship  of  the  parties  to  the 
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controversy  may  be  understood,  it  is  necessary  that  we  first 
state  a  few  facts  coaceming  which  the  evidence  afForda  no 
controversy.  We  herewith  set  ont  a  plat  showing  the  road 
and  the  land  adjoining  the  same.  In  the  discussioD  of  the 
facts  in  this  case,  we  will  make  reference  to  this  plat 


1 


"~j.ur-  ur:.! 


In  what  would  ordinarily  have  been  described  as  the 
southwest  quarter  of  section  9  there  is  but  e^hty  acres.  It 
borders  on  a  lake  which  has  a  meandered  shore  line.  It  was 
therefore  described  in  the  original  government  survey,  aa 
shown  on  the  plat,  as  lots  1  and  2.  The  adjacent  quarter  sec- 
tion on  the  west  is  the  southeast  quarter  of  section  8.  The 
north  line  of  this  quarter  section  also  bordered  on  the  lake, 
and  is  described  as  lot  4  on  the  plat. 

The  defendant,  Pultz,  originally  owned  the  land  in  that 
part  of  section  8  lying  west  of  the  line  AB,  extended  north  to 
the  shore  line  shown  in  the  plat.    The  land  lying  east  of  the 
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AB  line,  eztending  north  to  the  lake,  originally  belonged  to 
a  man  hy  the  name  of  Henry  Fiaher,  who  sold  it  to  the  Casino 
Company.  Sabsequestly  the  Casino  Amusement  Company 
platted  aU  the  portion  of  the  land  which  is  shown  as  platted 
upon  the  plat  herein  set  out.  The  road  shown  on  the  plat, 
from  the  point  A  to  B  and  from  B  to  C,  was  not  included  in 
the  land  platted  by  the  Casino  Company,  and  part  of  this  is 
the  road  in  dispute.  For  convenience,  it  is  indicated  on  the 
plat  as  the  Casino  Beach  road.  The  drive  shown  upon  the 
plat  in  the  platted  portion  was  established  by  the  Casino  Com- 
pany at  the  time  of  the  platting  of  the  same,  and  is  not  in- 
volved, Henry  Fisher,  the  original  owner  of  all  the  land 
lying  east  of  the  AB  lii^e,  occupied  and  used  the  same  as  a 
farm  for  many  years.-  His  house  was  located  north  and  east  of 
the  point  C,  and  near  tiie  east  end  of  block  3.  The  land  lying 
aonth  of  both  of  the  above  tracts  belonged  to  one  Haines. 
There  is  a  highway  running  north  and  south  along  the  west 
side  of  defendant's  farm,  not  shown  in  the  plat.  This 
highway  leads  north,  around  the  west  end  of  the  lake  to  the 
city  of  Storm  Lake,  which  is  situated  on  the  north  shore  of  the 
lake.  The  Casino  grounds  are  located  on  the  south  shore  of 
the  lake.  When  Fisher  first  lived  npon  and  occupied  this  land, 
his  only  means  of  going  to  and  frcsn  his  farm  was  to  go  west 
from  the  comer  of  his  land  at  point  A  across  the  farm  then 
owned  by  the  defendant,  or  that  owned  by  Haines.  However, 
in  November,  1882,  the  board  of  supervisors  established  a 
forty-foot  road  known  as  the  Fisher  road,  extending  from 
point  A  on  the  plat  directly  west  to  the  highway  running 
north  and  south  on  the  west  side  of  defendant's  farm.  This 
Fisher  road  touched  Fisher's  farm  only  at  the  point  A,  and 
was  the  only  way  of  getting  to  and  from  his  farm  buildings. 
Therefore  Fisher  made  a  lane  leading  from  his  buildings  in 
a  diagonal  line  across  his  land  to  point  6,  and  then  passed 
straight  south  to  point  A,  where  he  reached  this  forty-foot 
public  road  established  by  the  board  of  supervisors.  This  lane 
was  wholly  on  Fisher's  land.  It  was  twenty  feet  in  width, 
Vou  187  li M 
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and  had  a  row  of  trees  on  each  side  of  it  from  point  C  diag- 
onally to  point  B,  and  thence  south  to  point  A.  The  buildin^i^ 
were  north  and  east  of  what  is  shown  on  the  plat  as  point  C. 
It  seems  the  road  passed  through  a  grove  near  point  C  to  the 
buildings,  which  were  somewhere  near  block  3.  The  portion 
involved  in  this  snit,  and  claimed  to  be  a  highway,  is  from  A 
to  B  and  from  B  to  D  and  twenty  feet  wide.  The  plaintiff 
claims  that  this  highway  was  established  as  a  public  highway, 
and  used  as  such  for  many  yearK  Whether  the  plaintiff  rests 
her  claim  upon  dedication  or  prescription  does  not  definitely 
appear  from  her  pleading. 

The  petition  in  this  suit  was  filed  on  August  26,  1912, 
and  the  plaintiff  therein  clams  that  for  more  than  twenty-fire 
years  last  past  there  has  been  established,  existing,  and  main- 
tained a  public  highway  at  the  point  hereinbefore  indicated ; 
that  the  highway  above  mentioned  leads  to,  and  eounects  with, 
the  streets  and  alleys  of  the  platted  ground;  that  for  many 
years  after  the  platting  of  said  ground  and  the  selling  of  many 
lots,  and  after  many  purchasers  and  owners  of  lots  had  built 
summer  residences  upon  the  same,  the  road  or  Jiigbway  in  dis- 
pute was  the  only  available  way  of  reaching  said  lota  with 
teams,  vehicles,  or  other  methods  of  conveyance,  and  is  now 
the  only  practical,  safe,  or  available,  or  convenient  way  o£^ 
getting  to  or  from  the  platted  ground.  The  plaintiff  owns  ^- 
and  has  built  summer  cottages  upon  lot  4  in  block  2  and  lot 
4  in  block  3,  on  the  platted  portion  shown  in  the  plat  herein- 
before set  out. 

Plaintiff  claims  that  the  defendant  has  knowingly,  will- 
fully, and  maliciously  obstructed  said  highway,  and  closed  the 
same  against  use  by  the  plaintiff  and  other  persons,  and  has 
forbidden  the  plaintiff  and  members  of  her  family  to  drive 
upon  and  use  said  highway ;  that  defendant  has  built  a  fence 
across  said  highway  at  the  pcnnt  A,  and  has  placed  other  ob- 
structions upon  said  highway,  and  is  now  maintaining  such 
fence  and  other  ohstmctions,  which  effectually  close  the  high- 
way from  public  use,  and  the  plaintiff  prays  that  the  defend- 
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ant  be  enjoiuied  from  maintaming  each  obstruetiona,  and 
restrained  from  interfering  with  the  plaintiff  in  the  use  of 
■aid  road. 

The  defendant,  answering  plaintiff's  claim,  says  that  he 
is  the  owner  of  the  eoutheast  quarter  of  section  8  and  the  land 
in  section  9  immediately  adjoining  it  on  the  east,  and  that 
this  land  constitutes  one  farm,  and  is  cultivated  and  operated 
as  one  tract;  that  the  whole  farm  is  inclosed;  that  the  land 
described  by  plaintiff  as  a  public  highway  extends  across 
defendant's  farm  and  through  a  portion  of  the  same  that  is 
now  in  crop,  and  says  that  the  same  has  been  continuously 
fenced,  and  the  public  entirely  excluded  from  any  use  of  any 
portion  of  the  land  as  a  highway,  for  more  than  ten  years  last 
past  The  defendant  further  says  that,  it  tie  plaintiff  or  the 
public  used  any  portion  of  said  land  as  a  highway,  the  use  was 
solely  permissive  on  the  part  of  defendant's  grantors,  and 
was  a  mere  license  to  use  the  same,  which  was  revocable,  and 
which  was,  in  fact,  revoked ;  that  any  use  by  the  public  or  the 
plaintiff  was  not  of  a  definite  or  fixed  route  across  the  land, 
but  was  of  an  uncertain,  indefinite,  and  roving  line,  and  that 
the  public  never  acquired  any  right  whatever,  by  permission 
or  otherwise,  to  auy  certain,  fixed,  or  definite  highway  over 
any  portion  of  said  land ;  that  whatever  right  the  plaintiff  or 
the  public  acquired,  was  entirely  abandoned  for  more  than  ten 
years  prior  to  the  ctonmencement  of  this  action,  and  that  tor 
more  than  ten  years  defendant  has  been  in  the  exclusive  occu- 
pancy of  the  poriion  now  claimed  to  have  been  a  highway; 
that  plaintiff  has  not  suffered  any  special  damage  or  injury 
apart  from  the  general  public  by  reason  of  any  of  the  things 
alleged  in  the  plaintiff 's  petition,  and  the  plaintiff  has  no  right 
to  maintain  this  action.  The  defendant  further  says  that  the 
alleged  highway  has  never  been  recognized  as  such  by  any 
officer  of  the  connty  or  township  in  which  the  land  is  cdtaated ; 
that  the  same  has  never  been  worked  by  any  officer  of  said 
township,  nor  has  such  officer  ever  assumed  the  right  to  work 
the  same ;  that  no  officer  ever  attempted  to  interfere  with  the 
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defendant's  use  of  the  premises  in  controversy,  although  said 
officers  had  fall  notice  and  knowledge  that  the  defendant 
claimed  said  premises  as  his  own,  and  that  the  public  was 
excluded  therefrom;  that  the  plaintiff  purchased  her  rights 
after  the  alleged  highway  had  been  dosed,  and  the  public 
excluded  therefrom,  and  that  whatever  rights  ahe  acquired 
were  with  full  notice  and  knowledge  that  the  defendant 
claimed  the  right  to  exclude  the  public  from  the  use  of  said 
alleged  highway;  that  the  plaintiff  and  the  public  now,  and  at 
the  time  of  the  commencement  of  this  action,  had  a  road 
equally  convenient,  passable,  and  accessible  to  the  property  of 
the  plaintiff  and  to  the  Casino  grounds  referred  to  in  plain- 
tiff's petition;  and  Uiat  the  highway  not  complained  of  is  in 
no  way  a  highway  of  necessity. 

Upon  the  trial  of  the  case,  the  parties  made  the  following 
stipulations : 

It  is  agreed  that  Henry  Fisher  owned  the  land  east  of  the 
line  AB  extending  north  to  the  lake  continuously  until  March 
3,  1907,  when  he  sold  the  same  to  the  Casino  Company,  and 
it  immediately  took  possession ;  that  the  Casino  Company  con- 
veyed to  Edson  all  the  land  purchased  from  Fisher  east  of 
line  AB  extending  to  the  lake,  except  the  platted  portion, 
and  exceptiog  thirty  feet  off  the  same;  that  Kdson  afterwards 
conveyed  to  the  defendant,  Bass  Fultz,  on  October  8,  1910; 
that  the  defendant  since  that  time  has  been,  and  now  is,  the 
owner  of  the  land  last  above  described,  and  has  been  in  the 
actual  possession  thereof.  It  is  also  agreed  by  all  parties, 
that  the  original  government  plat  book  shows  that  lot  1  in 
section  9  was  platted  containing  eighteen  and  thirty  one- 
hnndredths  acres,  and  lot  2  in  section  9,  as  originally  platted, 
contain  twenty-two  and  fifty  one-hundredths  acres,  and  that 
lot  4  in  section  8,  as  originally  platted,  contained  sixty-five 
and  seventy  one-hundredths  acres.  And  it  is  conceded  that 
original  lots  1  and  2,  in  their  entirety,  were  owned  by  Fisher, 
and  passed  by  the  conveyances  referred  to  fran  him,  withoat 
subdivision  or  change  to  the  Casino  Amusement  Company. 
It  is  admitted  that  on  July  5,  1887,  the  defendant,  Fultz. 
acquired,  by  warranty  deed,  title  to  the  southwest  quarter  of 
the  southeast  quarter,  and  lot  No.  3  in  section  8,  and  twenty- 
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six  and  fifty  oae-hvmdredtlis  acres  of  the  said  lot  4  in  sectioQ 
8.  It  is  conceded  that  the  Caaino  Amusement  Company  plat- 
ted lots  1  and  2  in  section  9  by  a  plat  dated  Jane  9,  1906.  It 
is  conceded  that  the  Casino  grounds  in  the  summer  time,  for 
many  years,  have  been  patronized  by  the  general  public ;  that 
cottages  have  been  built  upon  the  platted  portion  of  the 
grounds  that  are  occupied  by  the  owners  daring  the  summer 
months.  Some  of  these  cottages  were  built  four  or  five  years 
ago  and  some  later. 

It  appears  that  about  twenty  years  ago  this  lane  from  the 
point  A  to  the  point  B  and  diagonally  to  the  point  C  was  used 
by  teams  and  vehicles;  that  at  this  time  there  was  no  other 
way.  of  reaching  point  C,  except  this  road.  This,  however,  the 
evidence  discloses,  was  confined  to  the  summer  time.  It  ap- 
pears that,  prior  to  the  sale  to  the  Casino  Company,  Fisher  was 
the  owner  of  all  this  land  east  of  the  line  A  and  B  as  extended 
north  to  the  lake ;  that  he  used  it  for  farming  purposes ;  that 
his  buildings  were  near  the  north  end  of  this  tract;  that  he 
owned  it  np  to  the  time  he  sold  the  same  to  the  Camno  Com- 
pany; that  the  Casino  Company  platted  so  much  of  that  tract 
as  appears  on  the  plat  hereinbefore  set  out;  that  in  the  fall  of 
1907  the  Casino  Company  sold  all  of  the  tract  east  of  the  line 
A  and  B,  and  including  the  land  covered  by  the  lines  A  and 
B,  to  one  Edson,  except  the  platted  portion,  and  excepting 
thirty  feet  off  the  south  end  of  the  tract.  This  thirty  feet  was 
reserved  for  highway  purposes,  and  for  the  purpose  of  ex- 
tending what  is  heretofore  referred  to  as  the  Fisher  road, 
established  by  the  board  of  supervisors  in  1862,  to  point  E. 
It  appears  that,  at  the  time  the  Casino  Company  platted  the 
portion  of  ground  that  now  appears  to  be  platted,  they  laid 
OQt  and  established  a  highway  from  the  point  G,  shown  upon 
the  map,  to  the  point  E.  The  thirty  feet  reserved  off  the  south 
end  of  the  land  conveyed  by  the  Casino  Company  to  Edson 
extended  from  point  E  to  point  A,  shown  upon  the  map.  The 
evident  purpose  of  the  Casino  Company  in  reserving  this  thirty 
feet  off  the  south  end  of  the  land  conveyed  to  Edson  was  to 
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make  a  connecting  link  with  what  is  known  aa  the  Fisher  road, 
extending  west  from  point  A,  with  the  road  established  by 
the  Casino  Company,  extending  from  Q  to  E.  There  is  now, 
and  was  at  the  time  this  action  was  commenced,  a  h^hway 
from  D  to  C,  shown  upon  the  ptat ;  from  0  to  K,  and  west 
along  the  south  line  of  defendant's  laud  to  point  A;  thence 
west  to  the  road  running  north  and  south,  west  of  the  defend- 
ant's land,  heretofore  referred  to,  but  not  shown  upon  the 
plat 

It  appears  that  daring  the  time  from  1685  that  Fisher 
occupied  the  premises  in  controversy,  and  at  the  time  it  is 
claimed  he  maintained  this  piece  of  land  as  a  public  highway, 
he  Uved  in  the  northeast  part  of  the  tract,  and  had  there 
located  his  farmhouse  and  his  buildings ;  that  during  the  Ham- 
mer time,  up  to  1904,  he,  or,  those  acting  under  him,  main- 
tained a  pleasure  resort  at  that  point.  It  appears  that  the 
public  had  no  interest  in  reaching  any  point  beyond  the  Fisher 
home  and  buildings,  nor  could  it  have  done  so  if  it  bad  desired, 
because  of  the  lake  to  the  north  and  east.  It  does  not  appear 
that  this  road  was  ever  worked  by  any  one,  maintained,  or 
kept  up,  after  it  was  opened  up  by  Fisher;  that  no  officer 
representing  the  public  did  any  work  upon  it,  or  exercised 
any  control  over  it ;  that  gates  were  maintained  at  point  A  and 
at  point  B.  These  gates  were  kept  closed  during  all  the  time 
of  Fisher's  occupancy,  except  during  the  summer,  when  they 
were  thrown  open  to  the  public  for  the  purpose  of  reaching 
Fisher's  summer  resort.  It  appears  that  this  was  the  only 
way  to  reach  Fisher's  buildings  or  bis  Casino  grounds  from 
point  A.  It  appears  that  the  travel  at  no  time  was  confined 
to  a  line  between  A  and  B  between  the  rows  of  trees.  This, 
some  of  the  witnesses  contend,  was  because  the  road  was  not 
kept  in  condition  to  travel  at  points. 

We  would  take  it,  from  reading  this  record,  that  the  gates 
were  kept  open  in  summer  as  an  invitation  to  the  public  to 
visit  the  Casino  grounds  maintained  by  Mr.  Fisher;  that  they 


Dee.  19141  Bradford  v.  Pultz.  695 

^vere  kept  closed  in  the  winter  time  to  prevent  people  from 
coming  to  the  Casino  grouDds  and  damagit^  the  buildings. 

We  do  not  think  it  can  be  serioiusly  claimed  that  during 
the  time  Fisher  owned  this  land  the  road  in  controversy  was 
a  public  road  by  dedication.  To  justify  aaeh  a  holding,  it* 
must  appear  that  there  was  an  actoal  dedica- 
private  way:  tion  to  the  pubUc  and  for  public  use,  and  not 
dedication:  to  his  owD  use  in  dealing  with  the  public. 
One  may  invite  the  paobc  to  deal  with  him, 
or  to  visit  him  and  provide  a  distinct  way  for  the  use  of  the 
public  in  bo  doing,  and  yet  not  give  it  to  the  public  for  public 
use.  Where  one,  in  dealing  with  the  public,  provides  a  way 
by  which  he  may  be  reached,  and  invites  the  public  to  use  the 
way,  no  length  of  use  by  the  public  will  create  a  public  right 
of  use,  or  right  in  the  public  to  use  it  after  the  invitation  is 
withdrawn.  It  is  then  but  a  private  way,  provided  for  the 
use  of  the  public  in  dealng  with  the  individual  The  right 
simply  becomes  permissive  bo  loi^  as  the  busiueaa  is  maio- 
tained  to  visit  which  the  invitation  is  extended.  The  intent  to 
dedicate  cannot  be  inferred  from  the  act  of  the  owner  in 
adapting  his  land  to  his  own  purposes,  for  his  own  accommo- 
dation and  convenience,  or  for  his  own  profit,  even  though,  in 
coDJunetion  therewith,  he  {permits  the  public  to  use  and  pass 
over  it  for  any  length  of  time.  No  length  of  time,  no  use  by 
the  public,  will  make  that  a  public  way  which,  if  dedicated  at 
all,  was  dedicated  to  the'private  use  of  the  owner. 

To  constitute  a  dedication,  two  things  are  necessary — 
dedication  by  the  owner  to  public  use,  and  acceptance  by  the 
public.    See  State  v.  Tucker,  36  Iowa,  465. 

The  way  in  which  this  road  was  constructed,  leading,  as 
it  did,  from  the  only  public  highway  to  Fisher's  buildings  and 
his  Casino  grounds,  the  manner  in  which  it  was  used  and  kept, 
the  fact  that  it  was  kept  open  only  during  the  season  of  the 
year  when  Fisher  had  dealings  with  the  public,  and  contin- 
uously closed  during  the  rest  of  the  year  when  his  business  was 
shut  down,  all  indicate  that  there  was  no  intenticm,  tta  the 
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part  of  Fifiber,  to  dedicate  this  Btrip  of  land  to  general  public 
use  as  a  highway.  It  indicates,  rather,  an  intentirai  on  bis 
part  to  open  a  lane  or  means  of  communicaticHi  with  the  gen- 
eral  public  for  himself  and  for  his  use,  convenience,  and 
■  benefit  in  dealing  with  the  public,  and  was  thrown  open  to  tha 
public  only  during  such  times  as  Fisher  fonnd  profit  in  con- 
tact with  the  public,  and  closed  during  all  the  year  when  his 
interest  in  the  public  and  in  contact  with  the  public  ceased. 
In  State  v.  Orecit,  41  Iowa,  696,  this  court  said : 

We  cannot,  however,  see  bow  the  jury  could  find  that  a 
road  had  become  a  public  highway,  eitber  by  prescription  or 
dedication,  which,  at  the  only  point  where  it  does  not  pass 
over  umnelosed  land,  is,  and  from  the  earliest  use  of  the  road 
always  has  been,  obstructed  by  bars  and  gates,  and  apwi  which 
the  public  has  never  expended  anything  in  work  or  reptdrs. 
It  seems  to  us  that  the  existence  of  such  gates  and  bars  alone 
sufficiently  show  that  the  public  use  was  not  under  a  claim  of 
right,  and  that  there  was  no  intention  to  dedicate  the  traveled 
track  as  a  public  highway. 

It  is  true  that,  under  certain  conditions,  the  mere  main- 
tenance of  gates  will  not  absolutely  negative  the  idea  of  dedi- 
cation, bat  it  is  a  strong  circumstance  tendir^  to  show  that  the 
road  is  a  mere  private  way,  and  tends  more  strongly  to  n^a- 
tive  the  idea  of  dedication  when  the  purpose  of  the  road  is  to 
make  an  avenue  through  which  the  public  may  reach  the 
buildings  of  the  owner  mtuated  upon  the  land,  with  nothing 
beyond. 

It  often  happens  in  cities  that  those  dealing  with  the  paV 
lie  provide  ways  through  which  the  public  may  reach  their 
place  of  business,  and  it  may  be  the  public  does  use  the  place 
so  provided  for  many  years;  yet  no  one  would  think  ttiat, 
when  the  owner  ceased  to  have  business  with  the  public  and 
desired  to  change  bis  premises,  such  use  would  create  a  per- 
petual right  in  the  public  to  continue  the  use  after  the  pnr< 
poses  for  which  the  use  was  created  had  ceased  In  such  case 
the  avenue  or  way  through  which  the  public  reacLes  the  owner 
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is  not  primarily  for  the  public,  but  for  the  use  and  benefit  of 
the.owuer  of  the  premises. 

It  is  elementary  law  that  the  intentitm  to  dedicate  oa  the 
part  of  the  owner  must  be  shown,  and  plainly  shown.  The 
opening  of  a  w^  trom  a  public  road  over  the  owner's  land  to 
his  buildings  or  his  place  of  busineas,  though  used  by  the 
public  for  the  purpose  of  dealing  with  the  owner,  does  not 
confer  upon  the  public  an  irrevocable  right  to  its  use.  The 
right,  under  sach  circumstances,  is  granted  for  the  benefit 
of  the  owner — a  mere  permission  or  license  to  the  public  to 
pass  over  it  in  dealing  with  the  owner — and  is  revocable  by 
the  owner  when  the  purposes  for  which  the  right  was  created 
have  ceased  to  exist 

"While  continued  use  by  the  public  has  probative  force  on 

the  question  of  dedication  to  the  public,  when  such  use  is  with 

the  knowledge  or  consent  of  the  owner,  yet  it  is  not  sufBcient 

in  itself,  and  of  itself,  to  show  a  dedication, 

2.  %u£a:  pnMle  ,    -  .  ..  ,,,.,. 

use :  ucaxte :       and,  in  SO  far  as  the  use  BUggests  a  dedication, 
revaeaUoa. 

this  sii^gestion  and  the  probative  force  of  the 
fact  of  user  is  overcome  when  it  is  shown  that  the  use  by  the 
public  was  not  of  a  general  character,  but  such  only  as  oc- 
curred in  dealings  with  the  owner  of  the  land.  The  use,  then, 
is  only  permissive — a  license  by  the  owner  to  the  use ;  revo- 
cable by  the  owner  when  the  purposes  of  its  use  are  ended. 
Upon  this  point  see  Cobum  v.  San  Mateo  Co.  (C.  C,  75  Fed. 
533 ;  Gray  v.  Haas,  98  Iowa,  502 ;  Lewis  v.  Portland,  25  Or. 
133  (35  Pac.  256,  22  L.  R.  A.  736,  42  Am.  St.  Rep.  772) ;  Tup. 
per  V.  Euson,  46  Wis.  646  (1  N.  W.  332) ;  Graham  v.  Bart- 
nett,  10  Neb.  517  (7  N.  W.  280) ;  Quinn  v.  Anderson,  70  Cal.  ' 
454  (11  Pae.  746) ;  People  v.  Seed,  81  Cal.  70  (22  Pac.  474, 
15  Am.  St.  Rep.  22) ;  Waggeman  v.  North  Peoria,  155  HI.  545 
(40  N.  E.  485) ;  City  of  St.  Louis  v.  Wetzel,  110  Mo.  260  (19 
S.  W.  534) ;  Field  v.  Mark,  125  Mo.  502  (28  S.  "W.  1004) ; 
Broum  v.  Stein,  38  Neb.  596  (57  N.  "W.  401). 

We  think  that  the  record  in  this  case  discloses  the  intent 
and  purpose  of  Fisher  in  making  the  road  in  question,  and 
that  was  to  provide  a  private  way  across  his  own  land  and  for 
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his  own  use,  and  we  think  the  law  is  that  user  hy  the  public, 
tliough  it  continaed  for  many  years,  when  such  UBe  la  made 
only  in  connection  with  the  use  by  those  for  whose  benefit  it 
was  laid  out,  doea  not  show  a  dedication  and  establishment 
of  it  as  a  public  highway.  No  presumption  of  dedication  arises 
where  it  is  shown  that  the  road  was  primarily  built  for  the 
convenience  of  the  owner,  although  the  public  had  been  al- 
lowed to  use  it  for  many  years  in  dealing  with  the  owner.  Use 
ia  only  presumptive  evidence  of  dedication,  at  moet,  which  may 
be  rebutted  and  is  rebutted  by  facts  which  satisfy  the  mind 
that  the  use  was  not  general,  but  for  specific  purposes,  and 
which  show  that  the  use  was  permissive  only  so  far  as  the 
public  was  concerned;  that  it  was  built,  primarily,  for  the 
use  and  benefit  of  the  owner.  As  said  in  Onstott  v.  Murray, 
22  Iowa,  468,  opinion  by  Judge  Dillon : 

We  are  prepared  ...  to  say,  if  the  public,  certainly 
where  this  is  with  the  knowledge  of  the  owner,  has  claimed 
and  continuously  eserciaed  the  right  of  using  land  for  a  pub- 
lic highway  for  a  period  equal  to  that  fixed  by  the  statute  for 
bringing  actions  of  ejectment,  their  right  to  the  highway,  as 
against  such  owner,  is  complete ;  there  being  no  proof  that  the 
road  was  so  used  by  leave,  favor,  or  mistake.  .  .  .  If  it 
was  a  mere  neighborhood,  local,  or  timber  road,  much  stronger 
evidence  of  a  dedication  by  the  owner,  or  prescriptive  right 
by  the  public,  would  and  should  be  required  than  if  it  were  a 
thoroughfare,  or  part  of  an  acknowledged  highway  between 
towns,  or  leading  to  a  town,  and,  as  such,  constantly  traveled. 
In  cases  of  implied  or  presumed  acquiescence  or  consent  on 
the  part  of  the  owner,  very  much  depends  upon  the  location 
.  of  the  road,  the  amount  of  travel,  the  nature  of  the  use  by 
the  public,  the  rights  asserted  by  the  public,  the  knowledge 
of  the  owner,  and  like  circumstances.  Each  case  must  be 
largely  decided  upon  its  own  circumstances. 

No  length  of  use  of  a  private  road  will  make  it  a  public 

highway.    See  Wat^bum  on  Easements,  191,  184;  State  v. 

..    ,|,„„^,js.         Tucker,  36  Iowa,  487;  FairchUd  v.  Stewart, 

"•«■  117  Iowa,  734;  MUU  v.  Evans,  100  Iowa,  712. 

We  dd  not  think  there  ia  anythii^  in  Eldridge  v.  Colims, 
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75  Neb.  65  (105  N.  W.  1085),  inconsiBtent  with  what  has  been 
herein  said: 

We  are  satisfied  that  Fisher  never  intended  to  dedicate 
this  strip  as  a  public  highway ;  that  he  did  not  act  indicating 
his  intent  to  dedicate  it  as  a  public  highway ;  that  the  public 
never  assumed  any  jurisdiction  over  it  as  a  public  highway ; 
that  it  never  was  dedicated  as  a  public  highway  during 
Fisher's  time.  Every  fact  that  would  show  the  dedication  of 
a  public  highway  from  A  to  B  shows  the  dedication  of  a  public 
highway  from  B  to  G.  The  court,  however,  foond  no  dedica- 
tion of  the  public  highway  by  Fisher  from  B  to  C.  The  court, 
therefore,  must  have  based  its  conclusion  that  there  was  a 
dedication  of  the  highway  from  A  to  B  and  from  B  to  B  upon 
some  act  of  the  Casino  Company  during  its  ownership.  Let 
us  see.  Following  the  purchase  by  the  Casino  Company  from 
Fisher,  the  land  was  sold  to  Edson  by  the  Casino  Company. 
In  this  deed  it  reserved  no  highway  at  the  point  now  named, 
but  did  reserve  a  strip  o£E  the  south  end  for  a  highway  thirty 
feet  wide,  from  the  point  A  to  point  E.  Subsequently,  and  be- 
fore that  thirty  feet  was  opened  as  a  highway,  it  made  arrange- 
ments with  Edson  to  permit  travel  across  the  south  part  of 
bis  land  to  connect  with  the  road  extending  from  E  to  G, 
and  paid  him  a  consideration  for  such  privilege.  It  is  true  that 
the  manager  of  the  Casino  Company  says  in  his  testimony  that 
he  intended  to  dedicate  to  the  public,  at  the  time  he  platted 
the  land  shown  by  the  plat,  a  highway  from  D  to  B  and  from 
B  to  A  twenty  feet  wide',  hnt  all  the  acta  of  the  company 
subsequent  to  this  negative  snch  intent  on  its  part,  and  there  is 
no  aflSrmative  act  showing  the  execution  of  the  intent.  The 
gates  were  kept  the  same  as  before.  They  made  a  new  road 
from  G  to  E,  reserved  a  strip  oflf  the  land  sold  to  Edson  from 
E  to  A  for  a  public  highway,  making  a  clear  road  from  the 
platted  land  to  the  point  A,  and  different  from  the  one  con- 
tended for  in  this  suit.  But  suppose  at  the  time  the  Casino 
Company  did  have  an  intent  to  dedicate  this  to  the  public. 
The  intent  to  dedicate  must  be  determined  from  the  acts  and 
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statements  of  the  party,  in  connection  with  all  the  circum- 
stances which  throw  light  upon  that  intent,  and  not  tram  what 
he  may  subsequently  testify  as  to  his  real  intent  in  relation  to 
the  matter.    See  Columbia  v.  Dakn,  36  Ind.  330.   . 

There  can  be  no  question  that  since  the  Casino  Company 
pnrchasecl  this  land  until  it  sold  the  same  this  land  had  been 
used  and  kept  in  the  same  general  way  that  Fisher  had  it ; 
that  they  kept  it  open  only  during  the  summer  months,  leased 
it  for  pasture  after  the  crops  were  gathered,  and  during  all 
the  years  kept  the  entrance  to  the  lane  closed  from  the  public, 
except  during  the  summer  season.  The  now-declared  intent 
of  the  Casino  Company  to  dedicate  this  drive  as  a  public  high- 
way is  negatived  by  their  conduct.  The  entrance  to  this  lane 
was  closed  by  a  gate  during  several  months  of  the  year,  and 
kept  closed  during  the  winter  rnqnths,  and  thia,  as  said  by  the 
manager,  "we  did  for  the  purpose  of  keeping  the  public  out. 
We  did  not  want  them  at  all,  if  possible,  duriug  the  winter." 
It  is  negatived  also  by  the  fact  that  they  opened  the  road 
from  Q  to  E  and  reserved  a  strip  from  E  to  A  for  road  pnr- 
poses;  that  in  the  conveyance  to  Edson  they  reserved  no  part 
of  the  land  which  they  now  claim  to  have  dedicated  to  public 
use. 

The  plaintiff  makes  no  claim  to  any  contractual  right  to 
the  use  of  the  highway  now  in  dispute.  She  pleads  neither 
contract  nor  estoppel,  but  rests  her  claim  entirely  upon  dedi- 
cation, or  upon  a  prescriptive  right.  Thia,  we  think,  she  has 
failed  to  show  she  possesses. 

The  next  question  is:  Can  the  plaintiff,  under  the 
record  in  this  case,  maintain  this  action  T  Can  she  enjoin  the 
,    „         ^  .        obatruction  of  a  highway  where  she  suffers 

4.   Si«E ;  ohBtruc-  ••        a         j 

tlon-  Donauit-    ""^^  ^^'^^  inconvenience  or  injury  as  is  suf-  ' 
tiDR  owner.        fered  by  the  general  public,  although  greater 

ill  degreef    AVe  think  this  question  is  answered  in  Bryan  v. 

Petty,  162  Iowa,  62,  from  which  we  quote  as  follows; 

We  are  confronted  at  the  outset,  however,  with  the  con- 
tention of  the  defendant  that  the  plaintifF  cannot  maintain  * 
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this  action,  because  he  has  no  other  or  different  interest  in  the 
maintenance  of  the  same  than  as  one  of  the  general  public ; 
that  no  private  right  or  special  interest  of  property  of  his  is 
affected  by  the  obstruction  complained  of.  It  has  frequently 
been  held  that  an  abutting  landowner  may  maintain  such  an 
action  where  the  obstruction  interferes  with  the  free  and  con- 
venient use  of  his  abutting  pro(>erty.  The  right  of  the  abut- 
ting landowner  in  such  a  case  is  a  special  one,  and  he  is  en- 
titled to  maintain  a  civil  suit  for  its  protection.  McCann  v. 
Clarke  County,  149  Iowa,  13 ;  Long  v.  WUson,  119  Iowa,  267 ; 
Borghart  v.  Cedar  Bapids,  126  Iowa,  313 ;  Bidgway  v.  Osce- 
ola, 139  Iowa,  590.  We  have  also  held  that,  if  an  obstnietion 
to  a  highway  is  such  as  to  interfere  with  the  free  access  to 
plaintiff's  property  or  is  such  as  cuts  off  his  place  of  business 
from  the  free  coarse  of  trade,  he  may  maintain  an  action  for 
the  protection  of  his  special  right,  even  though  he  be  not  an 
abutting  owner.  EweU  v.  Oreenwood,  26  Iowa,  377 ;  ¥oung 
V.  Botkrock,  121  Iowa,  588 ;  Plait  v.  C,  B.  &  Q.,  74  Iowa,  127. 
The  usual  showing  in  this  latter  class  of  cases  is  that  the  value 
of  complainant's  property  and  property  rights  is  diminished 
by  the  alleged  obstruction.  On  the  other  hand,  we  have  held 
that  one  cannot  enjoin  the  obstruction  of  a  public  highway 
where  he  suffers  only  such  inconvenience  or  injury  as  is  the 
same  in  kind  with  that  of  the  general  public,  although  it  may 
be  greater  in  degree  as  to  the  complainant.  Ingram  v.  Bailway 
Co.,  38  Iowa,  669-675;  Ciiy  of  Ottwmwa  v.  Chinn,  75  Iowa, 
405;  Brant  v.  Plumer,  64  Iowa,  33;  Ridgway  v.  Osceola, 
139  Iowa,  590;  Walker  v.  City  of  Des  Moines,  215  Iowa, 
161.  In  the  case  before  us  the  obstruction  complained 
of  is  not  such  as  to  prevent  the  free  access  of  the  plaintiff  to 
his  property.  There  was  no  attempt  to  show  that  any  prop- 
erty or  property  right  of  plaintiff  was  affected  or  diminished 
in  value.  The  obstruction  of  the  highway  only  compelled 
plaintiff,  like  all  other  travelers,  to  pass  over  the  new  road 
instead  of  the  old.  The  one  complaint  is  that  the  new  road 
is  not  as  good  as  the  old,  and  can  never  be  made  as  good.  It 
is  much  more  hilly  than  the  old  road.  We  infer  that  the  old 
road,  in  its  winding  course,  skirted  the  foot  of  the  hill,  whereas 
the  new  road  passes  over  it.  The  following  is  the  plaintiff's 
entire  testimony  descriptive  of  the  inconvenience  suffered  by 
him  by  the  change  of  the  road :  '  The  road  on  the  line  of  the 
proposed  change  was  pretty  heavy  timber.    There  is  lots  of 
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stumps  OD  it,  and  not  many  stamps  hare  been  gmbbed  out. 
On  the  new  road  going  west  from  the  old  road  there  is  a  very 
steep  hill.  The  west  line  is  not  near  so  steep,  but  is  consid- 
erably hilly.  I  do  not  think  you  can  make  as  good  a  road 
over  the  pn^osed  new  road  as  yon  could  over  the  original 
road.  The  road  as  it  goes  east  and  south  of  the  Petty  land 
is  pretty  rough  and  considerable  stumps.  The  road  east  of 
the  Petty  farm  is  rougher  than  the  old  road.  I  do  not  think 
as  good  a  road  can  be  made  east  of  the  Petty  farm  as  the  road 
across  that  farm. '  We  see  nothing  in  the  complaint  that  is  not 
applicable  to  the  general  public  as  travelers  over  the  same 
road.  Not  only  does  it  not  appear  that  plaintiff's  property 
or  the  use  of  it  was  depreciated  in  value  by  the  alteration, 
but  it  appears  affirmatively  that  plaintiff's  grantor,  who  con- 
veyed the  land  to  him  in  1910,  was  one  of  the  petitioners  for 
the  alteration.  We  see  uo  escape  from  the  conclusion  that 
the  plaintiff  has  failed  to  prove  special  injury  such  as  to 
entitled  him  to  maintain  the  action. 

In  the  case  before  us,  a  glance  at  the  plat  will  show  that 
the  plaintiff's  lots  do  not  abut  upon  the  road  in  controversy. 
There  is  no  proof  that  the  plaintiff  has  any  other  or  different 
interest  in  maintaining  this  old  road  than  the  general  public. 
No  private  right  or  interest  of  property  is  affected  by  the 
obstruction  complained  of.  It  appears  that  she  suffered  only 
such  inconvenience  as  suffered  by  the  general  public.  There 
is  no  evidence  tending  to  show  that  any  property  or  property 
rights  of  the  plaintiff  were  affected  or  diminished  in  value  by 
obstructing  the  old  road.  The  obstruction  simply  compelled 
her  to  travel  over  another  route,  just  as  convenient  in  point 
of  distance  as  the  old  one,  but  she  complains  that  it  is  not  as 
good  as  the  old  route.  But  in  this  she  suffers  nothing  more 
than  the  general  public.  The  Casino  Company  have  provided 
a  route  from  plaintiff's  property  extending  from  G  to  E  and 
from  E  to  A.  This  road  has  been  weU  traveled  since  it  was 
built ;  for  it  appears  that  the  Casino  grounds  have  been  very 
generously  patronized  since  the  construction  of  this  road  and 
by  people  arriving  in  carriages  and  automobiles.  There  is 
evidence  that  all  the  people,  during  the  summer,  since  this 
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road  was  established  and  opened,  came  over  the  road  extend- 
ing from  A  to  E  and  E  to  Q.  The  whole  complaint  of  this 
new  road  may  be  summed  practically  that,  "whenever  it 
rained,  this  road  would  be  in  pretty  bad  shape.'*  The  old  road 
had  been  abandoned  for  a  long  time  prior  to  the  eommence- 
ment  of  this  action,  and  this  new  road  used,  and  it  does  not 
appear  that  the  patronage  at  the  Casino  (prounds  was  in  the 
least  diminished  by  reason  of  the  new  route.  It  does  not  ap- 
pear that  the  plaintiff  has  ever  traveled  over  this  old  road 
since  she  acquired  an  interest  in  the  platted  portion.  Under 
no  condition  could  this  be  said  to  be  a  road  of  necessity. 

We  thinb  the  record  does  not  put  her  in  position  to  urge 
her  present  complaint.  We  think  that  the  court  erred  in  grant- 
ing the  injunction,  and  the  case  must  therefore  be  reversed 
and  remanded,  with  instructionB  to  dismiss  plaintiff's  peti- 
tion.— Reversed  and  Remanded. 

Ladd,  C.  J.,  and  Deemer  and  Withbow,  JJ.,  concurring. 


B.  E.  Bbossabd,  Trustee,  Appellee,  v.  CmcAoo,  Milwaukee  & 
St^  Paul  By.  Co.,  Appellant 

Xallways:    neoli<}bnci::    vebdict:    when  gomclusive.    Whore  there  ie 
1     a  real  controversy  in  the  evidence  in  a  p«rBonaI  injury  action  con- 
cerning the   facts  upon  wbich  negligence  ia  predicated,  ench  that 
reasanable  minds  m&j  differ,  the  issue  is  for  the  jury,  and  its  find- 
ing is  conduHiTe  on  appeal. 


nw:  BNOiNE  SIGNALS :  NBOATivB  evidence:  pbobatite  force.  The 
evidence  of  one  in  a  position  to  see  and  hear,  that  tliere  was  do 
light  upon  a  moving  car  and  that  neither  the  bell  or  the  whiitJe  of 
the  engine  moving  the  car  was  sounded,  baa  probative  force,  al- 
though there  was  positive  evidence  to  the  contrary;  and  especially 
where  the  witness  also  testified  that  he  knew  a  train  passing  him 
in  tliat  location  would  be  liable  to  injure  him,  and  that  be  looked 
and  listened  for  an  approaching  train.  Evidence  held  to  reqnire 
BubmiBsion  of  the  issue  concerning  a  light  on  the  car  and  the  giving 
of  the  engine  signals. 
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Buna:     kecuobnce:     bukdem  ow  psoof:     coHniBDT(«7  nigliobnce: 

3  EVIDBNCK.  Plaintiff  wew  injured  by  a  moving  eu  while  upon  a 
street  lu^j  occupied  bj  railWHj  tradCB,  but  siM  naed  bm  a  tlior- 
oughfare  for  pedestri&us,  and  when  he  had  left  the  sidewalk  be- 
cause of  en  obstniction  and  was  walking  between  the  tracks.  Seld, 
that  plaintiff  had  the  burdoi  not  onlj  of  establishing  defendant's 
Degligence,  but  that  such  negligence  was  the  pioxiinate  cause  of 
his  injury  and  that  he  was  free  froin  contributory  negligence;  and 
that  the  evidence  upon  the  question  ot  contributory  negligence  was 
such  as  to  take  that  issue  to  the  jury. 

Sama:    oontributoby  necuoemce.    It  is  negligence  for  one  to  go  upon 

4  rmilway  tracks  without  looking  and  listening  for  approaching  trains, 
bat  the  only  care  required  in  this  respect  is  that  of  s  reaoonably 
prudent  person;  and  if  he  looks  and  listens  without  seeing  or  hsar- 
ing  an  approaching  train  within  a  reasonable  distance,  and  is  in- 
jured through  the  negligence  of  the  railway  company  in  failing  to 
give  the  statutory  engine  signals  the  company  will  be  liable. 

8him:     btoihe  signals.     It  ia  not  the  duty  of  a  railway  company 

5  to  sound  the  engine  whistle  within  the  limits  of  a  city  unless  that 
duly  is  imposed  by  ordinance. 

Buu:  ooNTRiBnTORY  HBauoENCE:  iNBTKOOTiOMs.  Where  the  court 
9  told  the  jury  that  if  plaintiff  could  have  seen  or  heard  the  approach- 
ing train  which  injured  him  in  time  to  have  reached  a  place  of 
safety,  in  the  ezereise  of  ordinary  care,  be  conld  not  recover,  re- 
fasal  to  instruct  that  if  he  looked  and  was  unable  to  see  whether 
a  train  was  approaching  because  of  the  darkness,  his  failure  to  im- 
mediately leave  the  track  would  defeat  recovery  was  not  erroneous; 
ss  plaintiff 's  negligence  must  be  determined,  not  by  a  single  act, 
but  by  all  the  surrounding  facts  and  eireumstancM. 

Hew  trial:  wscondvct  or  bailiit:  pbsjudigz.  The  remarks  of  a 
7  bailiff  to  the  jury,  after  learning  that  they  were  about  to  report  a 
disagreement,  were  in  substance  that  it  was  advisable  for  them  to 
agree,  that  the  case  must  be  decided  by  some  jury  and  that  they 
could  decide  it  as  well  as  any  jury,  did  not  require  the  granting  of  a 
new  trial;  where  the  court  subsequently  informed  them  that  tbey 
could  deliberate  further,  and  it  did  not  appear  that  Ote  remarks  of 
the  baOiff  had  any  influence  upon  their  verdict. 


ABSBHT  wiTNCBS:  dhjoence.  Where  a  part;  ttOei  to 
show  reasonable  diligence  in  procuring  the  testimony  of  an  absent 
witness,  and  to  file  his  motion  for  a  continuance  on  the  ground  of 
such  absence  of  the  witness  until  the  second  day  of  the  term,  though 
it  was  apparent  before  that  time  that  the  evidence  was  desired,  re- 
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Insal  of  the  ««Btiiiiituiee  wu  not  erroneoua ;  eapeciall;  as  the  attor- 
ney for  the  oppOHito  party  offered  in  open  court  to  take  the  testi- 
mony by  deposition  on  written  interrogatoriea,  and  stated  that  he 
had  in  his  pocket  letters  contradicting  the  Btatements  relied  on  as  a 
ground  for  the  continuance. 

Brldence:  conflictimo  btatevents:  tact  qncsriON.  Where  a  eon- 
9  troversy  arose  in  a  personal  injury  action  regarding  the  time  and 
circumstance  under  which  plaintiff  had  made  certain  alleged  con- 
tradictory statements  concerning  the  injury,  and  ai  to  what  he  in 
fact  said,  but  the  only  issue  thus  raiaed  was  a<  to  the  manner  of 
plaintiff's  injury,  the  question  was  for  the  jury. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  C.  B.  Rob- 
Braa,  Judge. 

TuEaoAT,  Decembeb  15, 1914. 

Action  to  recover  damages  for  peraonal  injury.  The 
opinion  states  the  facts. — Affirmed. 

Cook,  Hughes  di  Sutherland,  for  appellant. 

Barnes  d  Chamberlain  and  Dawley  c&  Wheeler,  for 
appellee. 

Oatnor,  J. — This  is  an  action  to  recover  damages  for 
personal  injury,  instituted  by  the  plaintiff  herein  as  iha  troatee 
or  assignee  of  one  John  Tocum. 

It  ia  claimed  by  the  plaintiff  that  his  assignor  was  walk- 
ing along  Fourth  street,  in  the  city  of  Cedar  Rapids,  and  was 
struck  by  a  mail  car  belonging  to  the  defendant;  that  this 
occurred  on  the  26th  day  of  March,  1912 ;  that  the  defendant 
company  had  railway  tracks  laid  along  Fourth  street,  and  was 
operating  its  train  thereon  at  the  time  of  the  injury. 

The  plaintiff  makes  three  charges  of  negligence  against 

the  defendant;    (1)  In  backing  its  locomotive  and  ear  at  the 

time  and  place,  through  the  darkness,  along  a  public  street 

in  a  thickly  settled  and  populous  porti(m  of  the  ci^,  with  the 

Vol.  167  Ia. — IC 
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car  ahead  of  the  engine,  and  without  a  light  apon  the  front  of 
the  car,  (2)  In  failing  to  have  some  person  stationed  at  the 
front  of  the  car  to  give  warning  to  pedestrians  nsing  the  street 
of  the  approach  of  the  car.  (3)  In  omitting  to  give  some  sig- 
nal by  bell  or  whistle  of  the  approach  of  the  car  and  locomo- 
tive. 

The  petition  alleges  that  on  the  26th  day  of  March,  in  the 
evening,  about  8:30,  plaintiff's  assignor  waa  walking  along 
Fourth  street,  in  said  city,  between  A  and  B  avenues,  and  was, 
while  so  doing,  stmck  down  and  injured  by  the  carelessness 
and  negligence  of  the  defendant  as  charged.  Defendant's 
answer  ia  a  general  denial. 

The  cause  was  tried  to  a  jury  and  a  verdict  returned  for 
the  plaintifiF.  A  motion  for  a  new  trial  having  been  over- 
ruled and  judgment  rendered  upon  the  verdict,  the  defendant 
appeals. 

The  evidence  discloses  that  Fourth  street,  mentioned  in 
the  petition,  ninB  north  and  south,  is  a  public  street,  and  the 
avenuea  run  east  and  west,  and  are  numbered  1,  2,  3,  etc., 
southward  and  A,  B,  C,  etc.,  northward.  Second  avenue  is 
about  three  hundred  feet  south  and  Third  avenue  about  six 
hundred  feet  south  of  First  avenue.  Avenue  A  is  three  hun- 
dred feet  north  of  First  avenue,  and  the  place  where  it  is 
claimed  the  injury  occurred  is  about  one  hundred  feet  north  of 
A  avenue,  or  four  hundred  feet  north  of  First  avenue.  There 
is  a  viaduct  over  the  railway  tracks  running  east  and  west  on 
A  avenue.  There  is  a  cement  sidewalk  on  the  east  side  of 
Fourth  street.  Immediately  west  of  this  sidewalk,  and  adjoin- 
ing it,  is  the  defendant's  track.  Next  to  that  ia  the  Bock 
Island  track,  and  other  tracks  owned  by  other  companies  still 
farther  to  the  west.  There  are  six  or  seven  tracks  in  all  on 
Fourth  street  running  north  and  south,  with  switch  connec- 
tions between  the  several  tracks. 

In  approaching  the  place  where  pluntiff  was  injured,  it 
appears  that  he  went  straight  on  Third  avenue,  across  Fourth 
street,  to  the  east  side,  crossed  the  railroad  track  at  Third  ave- 
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DDe,  then  tnmed  straight  corth  on  that  side  of  Fourth  street, 
and  proceeded  on  the  east  side  of  Fourth  street  on  the  sidewalk 
in  a  northerly  direction  to  Avenue  A,  over  which  is  placed  the 
viaduct;  that  he  left  the  sidewalk  between  Avenues  A  and  B; 
that  the  cement  sidewalk  ended  at  the  viaduct;  that  there  was 
a  apace  covered  by  cinders,  on  which  people  walked,  under  and 
north  of  the  viaduct  before  the  cement  walk  was  reached. 
After  he  left  the  cement  walk,  he  crossed  over  on  the  west  side 
of  the  Milwaukee  track,  and  walked  northerly  on  the  west  end 
of  the  ties  until  he  reached  the  point  where  he  was  struck, 
about  one  hundred  feet  north  of  the  viaduct  over  Avenue  A. 
Upon  this  point,  Tocum  testified  as  follows : 

When  I  came  to  the  end  of  the  sidewalk,  I  immediately 
went  across  the  [defendant's]  track  and  in  between  the  tracks. 
Then  I  started  north.  1  left  the  sidewalk  between  A  and  B 
avenues,  under  the  viaduct.  The  cement  sidewalk  had  ended, 
and  there  was  mud.  I  stepped  right  across  the  track  there. 
The  Milwaukee  is  the  first  track  to  the  east  side  of  Fourth 
street  next  to  the  sidewalk.  The  next  track  is  the  Rock  Island. 
When  I  crossed  the  defendant's  track,  I  proceeded  north,  and, 
with  reference  to  the  distance  I  was  from  the  Rock  Island 
track,  I  was  walking  close  enough  to  the  Milwaukee  track — 
I  was  walking  possibly  on  the  ends  of  the  ties  of  the  Milwau- 
kee track.  ...  I  went  along  that  track  in  a  northerly 
direction,  from  where  I  crossed  to  where  I  was  hit,  I  should 
judge  about  three  car  lengths. 

It  appears  that  the  distance  between  the  west  rail  of  the 
Milwaukee  to  the  east  rail  of  the  Rock  Island  was  about  ten 
feet.  It  appears  that  the  cinder  path,  from  the  north  end  of 
the  walk  on  the  east  side  to  where  the  cement  walk  was  re- 
sumed, is  about  one  hundred  and  fifty  feet,  and  is  continued 
from  that  point.  Tocum,  in  explaining  why  he  crossed  the 
defendant's  track  to  the  west  side  after  the  cement  walk  had 
ended,  said  that  there  was  mud. 

It  was  deep,  nearly  up  to  the  railroad  rails — ^water  and 
mud.    I  hadn't  got  around  the  mudhole  until  I  received  the 
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injury,    I  was  watching  to  croaa  back  to  the  sidewalk  bo  I 
could  go  up  on  the  sidewalk. 

There  are  other  witnesses  who  corroborate  Toeum  as  to 
the  condition  of  thia  walk  on  the  eaat  aide  of  Fourth  street, 
as  to  ita  being  muddy  and  water  settling  there.    One  witness 


I  was  familiar  with  the  conditions  on  Fourth  street  along 
the  side  of  the  Transfer  Building,  commencing  with  the  north 
end  of  the  cement  sidewalk,  and  north,  during  the  latter  part 
of  March,  1912.  I  bad  passed  along  there  some.  At  times 
nnder  the  viaduct  along  the  Transfer  Building  was  very 
muddy  and  west;  both  mud  and  water  standing  there  from  the 
thawing  snow.  There  was  a  very  bad  mudhole  underneath  the 
viaduct  and  directly  opposite  the  transfer  platform,  and  at 
times  when  we  had  rains  it  occupied  all  the  space  between  the 
Transfer  Building  and  the  track,  and  it  would  extend  north 
thirty  or  forty  feet. 

The  Transfer  Building  referred  to  by  the  witness  is  just 
north  of  the  viaduct  and  east  of  the  point  where  plaintiff  was 
injured. 

The  plaintiff  claiois  that  on  this  night  he  took  this  route 
to  go  to  the  Bock  Island  roundhouse.  It  appears  that  Fourth 
street  was  a  regularly  laid  out  street,  but  that  it  was  almost 
entirely  occupied  by  the  railway  tracks  of  the  several  com- 
panies, with  switching  tracks,  and  was  used  at  this  point,  not 
only  for  through  trains,  but  also  for  switching  purposes,  and 
almost  continually  in  use  by  the  companies  for  these  purposes; 
that  there  is  no  way  of  driving  teams  on  Fourth  street  at  this 
point.  The  only  provision  made  for  travel  is  a  sidewalk  on  the 
east  side,  the  one  that  Yocum  was  pursuing.  It  appears  that 
Yocum  had  been  in  the  employ  of  the  Chicago,  Bock  Island  & 
Pacific  Railway  as  engineer ;  that  he  had  been  with  the  North- 
western Railroad  Company  as  locomotive  engineer  for  four- 
teen years.  He  testifies  that  this  Fourth  street  was  much  used 
by  railroad  people  in  going  to  and  from  their  work.  Upon 
this  point  he  testified  as  follows : 
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That  street  has  considerable  use,  so  far  as  I  have  observed, 
by  people  walking.  Take  it  about  6  o'clock  in  the  evening, 
possibly  three  hundred  men  of  us  would  all  come  down  in  a 
bunch,  and  it  is  used  at  other  times  during  the  night  and  day. 
Moat  every  railroad  man  that  goes  to  the  Rock  Island  round- 
house has  to  go  that  way  t«  get  in  there,  or  walk  a  block  out 
of  bis  way.  The  Rock  Island  employs  three  hundred  or  four 
hundred  men,  that  are  called,  up  there  to  go  out  on  their  run, 
and  they  nse  that.  It  is  in  constant  use  the  twenty-four  hours 
around  when  business  is  good  on  the  Rock  Island. 

We  attach  herewith  a  photograph  picture  of  Fourth  street 
at  the  point  where  plaintiff  was  injured.  The  place  where 
plaintiff  was  struck  by  the  defendant's  train  is  marked  with 
a  cross  on  the  photograph,  and  the  place  on  the  Rock  Island, 
where  his  arm  was  caught  and  mangled,  is  shown  by  a  circle. 
The  view  on  the  photograph  is  taken  looking  south.  This  pic- 
ture shows  the  tracks  and  the  viaduct  that  crossed  over  the 
tracks  at  Avenue  A, 


Yocum  testified,  in  substance :    That  as  he  passed  north 
under  the  viaduct  there  was  a  big  warehouse  on  the  east  sid/* 
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of  the  street,  and  there  were  three  or  four  care  on  the  spur 
track  between  the  sidewalk  and  the  warehouse.  There  waa  an 
engine  with  ten  or  eleven  cars  on  the  Rock  Island  track  just  to 
his  left.  That  he  walked  closer  to  the  Jklilwaukee  track  be- 
cause of  this  train,  fearing  lest  he  might  be  struck  hy  the 
swinging  doors  on  the  train  on  the  Rock  Island  track.  That 
he  walked  on  the  end  of  the  ties  of  the  Milwaukee,  picking  his 
way  through  the  mud,  and,  when  there  was  a  good  place  to 
step  off  the  ties,  he  stepped  off,  and  walked  between  the  Rock 
Island  and  the  Milwaukee  tracks.  He  says  that  he  walked 
about  three  ear  lengths  from  the  point  where  he  crossed  over 
to  the  point  where  he  was  hit.  He  ssys  that  when  he  first 
crossed  the  Milwaukee  track,  to  avoid  the  mud,  he  looked  west 
and  did  not  see  anything  that  would  prevent  him  from  walking 
there;  that  the  switchman,  at  that  time,  bad  just  given  a  sig- 
nal to  stop  the  Rock  Island  train ;  that  after  he  crossed  the 
Milwaukee  track,  and  had  passed  about  two  car  lengths  up  the 
track  north,  he  turned  and  looked  again  and  saw  nothing 
coming  on  the  track;  that  he  walked  about  three-quarters  of  a 
car  length,  or  about  fifty  feet,  after  he  looked  the  last  time 
before  he  was  struck.    Upon  this  point  he  testified  as  follows: 

When  I  looked  the  last  time,  I  saw  nothing  that  would 
indicate  that  there  was  anything  coming.  It  was  very  dark 
there.  I  had  walked,  after  I  looked  the  last  time,  about  fifty 
feet,  or  possibly  a  car  length,  before  I  was  struck.  At  the  time 
I  looked  back,  I  looked  along  this  Milwaukee  track.  The  cars 
were  on  the  other  track — the  Rock  Island.  That  is  why  I  was 
keeping  close  to  the  Milwaukee.  There  was  nothing  in  the 
way  of  cars  approaching  on  that  track  that  I  could  see,  I 
heard  nothing.  I  heard  the  engine  that  was  pushing  the  Rock 
Island  string  of  ears,  and  the  noise  of  the  cars  in  the  water 
and  mud  going  along  there.  They  made  some  noise.  The 
Rock  Island  engine  was  working  steam.  They  had  started  to 
work  steam.  The  train  on  the  Milwaukee,  which  struck  me, 
was  running  on  the  main  track.  When  I  say  I  locked  down 
the  Milwaukee  track,  I  mean  that  I  turned  and  looked 
back  down  the  track  to  see  if  anything  was  coming.  I  looked 
back  twice  after  I  crossed  the  track  in  going  three  ear  lengths. 
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If  there  had  been  a  light  upon  the  end  of  the  Milwaukee  train 
that  struck  me,  I  conld  have  seen  it  to  First  avenue.  There 
was  nothing  in  sight  at  the  time.  Nothing  that  bad  any 
lights  on  to  designate  it  was  coming.  There  was  nothing 
that  hod  any  lights  <m  that  I  saw.  It  was  dark  as  pitch.  1 
knew  that  I  was  in  a  place  of  danger.  I  had  railroaded  twenty- 
eight  years,  and  knew  it  was  a  dangeitms  place.  I  was  con- 
scious that  I  was  liable  to  be  struck  by  trains  going  either 
way  at  any  moment. 

He  further  testified  that  the  train  that  struck  him  was 
backing  towards  the  north  with  the  engine  facing  towards  the 
south ;  that  he  saw  no  lights ;  that,  if  there  had  been,  he  could 
have  seen  it  as  far  as  First  Avenue,  three  hundred  or  four 
hundred  feet. 

I  had  my  ears  open,  and  I  was  looking  for  anything  to 
come  alcmg,  I, kept  my  eyes  open,  or  I  wouldn't  have  looked 
around  twice  in  three  ear  lengths.  I  didn't,  however,  look 
around  the  last  fifty  feet  before  I  was  struck.  I  did  not  stop 
and  listen,  to  see  if  there  was  a  train  coming,  in  the  last  fifty 
feet.  Did  not  take  long  to  walk  fifty  feet.  At  that  time  I 
was  possibly  a  foot  or  a  foot  and  a  half  from  the  rails  of 
the  Milwaukee. 

It  appears  that  there  was  usually  a  light  under  the  via- 
duct— a  large  incandescent  light.  It  appears  that  this  was  not 
always  lighted.  Yocum  testified  that  on  this  nUlbt  there  was 
no  light  under  the  viaduct  He  further  testified,  in  substance : 
That,  when  the  Bock  Island  train  reversed  and  started  north, 
he  turned  and  looked  down  the  track ;  that  the  Rock  Island  cars 
were  going  by  him  and  making  a  noise.  The  smoke,  however, 
did  not  hide  the  view  of  the  Milwaukee  track.  He  said  be 
could  have  seen  it  if  there  had  been  a  light  upon  the  Mil- 
waukee ear  that  struck  bim.  He  said  be  was  struck  in  the 
right  side  above  the  hips.  He  received  a  violent  blow  which 
knocked  him  off  his  feet  That  it  was  eight  or  ten  feet  from 
where  he  was  struck  to  where  his  arm  lit  <hi  the  rail  of  the 
Rock  Island  track.    That  his  left  arm  went  under  the  wheels 
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of  the  Bock  Island  train,  and  the  wheels  passed  over  it ;  that 
he  was  knocked  flat  on  his  face.  He  testified  further  that  the 
aide  door  of  the  ear  that  atruck  him  was  open.  He  testified 
that  after  he  was  struck  he  raised  his  head  np  and  saw  a  man 
standing  in  the  aide  door  with  a  lantern  on  the  side  next  to  the 
engine.  The  lantern  was  hanging  in  his  left  hand  so  that  the 
engineer  could  see  it.  He  testified  that  the  train  that  struck 
him  consisted  of  a  coach  and  an  engine,  the  engine  facing  to 
the  south  but  moving  towards  the  north ;  that  the  only  light 
he  saw  was  the  headlight  on  the  engine,  which  was  facing  to 
the  south ;  that  the  car  had  two  doors,  one  on  each  aide ;  that 
the  end  of  the  coach  that  struck  him  was  the  blind  end,  with  no 
platform  to  stand  on.  He  says  there  waa  no  one  on  the  end 
of  the  car  or  any  light  on  the  end  of  the  car  that  struck  him ; 
that  there  was  no  bell  ringing  or  whistle  blowing. 

Defendant's  engineer,  who  bad  chai^  of  the  train  that 
night  that  struck  the  plaintiff,  testified : 

There  was  no  place — no  platform  on  the  north  end  of  that 
mail  car  to  stand.  It  was  what  you  call  a  blind  end.  I  know 
there  are  men  walking  up  along  Fourth  street  between  those 
tracks  from  First  avJenue  up  north,  night  and  day,  and  a 
good  many  of  them.    I  frequently  see  them  when  I  go  up  there. 

Such  is  the  record  upon  which  this  case  was  tried,  except- 
ing that,  as  to  the  negligence  charged  against  the  defendant, 
there  is  a  sharp  conflict  in  the  evidence.  There  is  no  conflict 
in  the  evidence  as  to  the  course  which  the  plaintiff  pursued 
that  night,  or  as  to  the  manner  in  which  be  conducted  himself 
prior  to  and  at  the  time  he  was  injured. 

The  first  charge  of  negligence  is  that  there  was  no  light  on 
the  north  end  of  the  car  that  struck  Yocum ;  second,  that  no 
warning  was  given  of  the  approach  of  the  car;  third,  that  no 
signal  by  bell  or  whistle  was  given  as  the  car  approached. 

Upon  all  fact  questions,  where  there  is  a  controversy  in 
the  evidence,  the  question  is  for  the  jury,  and  their  finding  is 
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conclusive  upon  this  court.    We  do  not  mean  by  this  that  this 
court  will  not  interfere  where  there  is  only  an 
Sift'^wsen  con-  app^rent  conflict  in  the  evidence  but  no  real 
ciuaire.  conflict  wheu  the  case  is  fully  and  fairly  ana- 

lyzed; but  where,  upon  the  record  made,  reasonable  minda 
might  differ  aa  to  what  the  real  fact  is,  upon  which  the  negli- 
gence is  predicated,  then  it  becomes  s  question  for  the  jury, 
and  their  flnding  upon  the  fact  is  conclusive  upon  this  court. 
It  is  argued  by  appellant  that  a  great  preponderance  of 
the  t«stimony  shows  that  the  defendant  on  that  evening  had  a 
light  on  the  north  end  of  the  moving  train,  and  that  the  bell 
2  Sjmb  •  eueiD  ^*^  Continuously  rung  after  leaving  First  ave- 
tlve'evid^n^-  ^^^  "P  ^  ^^^  point  where  the  plaintiff  was 
prabatire  foroe,  injured,  and  that  plaintiff's  position  of  peril 
was  not  discovered  at  any  time  by  those  in  charge  of  the  train, 
that  the  conflict  raised  by  the  testimony  of  the  injured  party, 
upon  the  question  of  defendant's  negligence  (the  absence  of 
lights  and  the  failure  to  ring  the  bell),  is  of  such  a  character 
that  no  reasonable  mind  could  reach  any  other  conclusion  than 
that  be  is  either  falsifying,  or  that  he  is  mistaken,  or  that  he 
was  not  in  a  position  to  know  what  the  fact  is  touching  these 
matters.  It  is  at^ed  that  he  was  walking  with  his  back  to  the 
train  that  struck  him ;  that  he  had  walked  fifty  feet  without 
looking  back;  that  there  was  a  train  moving  on  the  Rock 
Island  track  so  close  to  him  and  making  so  much  noise  that  it 
cannot  be  assumed  that  there  is  any  probative  force  in  his  state- 
ment that  "he  did  not  hear  the  bell  rung,"  in  determining 
the  substantive  fact  as  to  whether  it  was  rung  or  not ;  that  the 
probative  force  of  this  negative  testimony  that  "he  did  not 
bear  the  bell  rung"  is  destroyed  by  a  showing  that  he  was  not 
in  a  position  to  hear  the  bell  rung,  even  if  it  were  ringing. 

It  has  frequently  been  held  by  this  court  that  this  nega- 
tive testimony  has  probative  force  where  the  party  giving  it 
is  in  a  position  to  know  of  the  fact,  if  it  occurred,  and  should 
be  considered  by  the  jury,  even  as  against  direct  testimony,  as 
to  the  existence  or  nonexistence  of  the  fact.     The  probative 
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force  of  such  testimony  depends  npon  bo  many  things — ^upon 
the  character  of  the  witnesses  who  give  it ;  whether  or  not  tJiey 
had  reason  to  observe  the  fact ;  whether  the  mind  was  diverted 
from  a  consideration  of  the  fact  at  the  time;  whether  the 
party  was  interested  in  knowing  whether  the  fact  existed  or 
not — that  in  most  cases  it  becomes  largely  a  question  for  the 
jury  to  decide  whether  the  negative  or  positive  testimony  haa 
the  greater  probative  force  as  to  the  fact.  This  question  haa 
been  frequently  discossed  by  text-writers  and  passed  spon  by 
the  courts  of  this  country. 

In  Hoffard  v.  RaUway  Co.,  138  Iowa,  549,  we  find  this 
language  used  by  the  court  in  discussing  this  question : 

Now,  as  said  by  Prof.  "Wigmore  in  his  work  on  Evidence, 
section  664,  it  is  altogether  possible  to  negative  the  existence 
of  a  fact,  state,  or  coadition,  by  testimony  'based  on  what  may 
be  called  negative  knowledge;  i.  e.,  testimony  that  a  fact  did 
not  occur,  founded  on  the  witnesses'  failure  to  hear  and  see 
a  fact  which  he  would  supposedly  have  heard  or  seen  if  it  had 
occurred.'  And  he  adds  that  'the  only  requirement  is  that 
the  witness  should  have  been  so  situated  that,  in  the  ordinary 
course  of  events,  he  would  have  heard  or  seen  the  fact  had  it 
occurred.'  And  this  we  conceive  to  be  the  correct  doctrine. 
Accordingly  it  is  not  enough  to  g^ve  rise  to  a  conflict  in  the 
evidence  for  a  witness  to  say  merely, '  I  did  not  hear  the  whistle 
sound !'  He  must  go  farther  and  show  that  he  was  not  only 
in  position  to  hear  or  see,  but  in  mental  condition  to  have  heard 
or  seen,  had  the  whistle  been  sounded.  In  other  words,  he 
must  have  knowledge  of  the  subject  derived  through  the  me- 
dium of  his  senses — such  knowledge  as  enables  him  to  speak 
affirmatively  against  the  existence  of  the  fact.  In  this  view, 
there  is  no  such  substantial  conflict  in  the  evidence  in  this 
case  as  to  require  a  submission  to  the  jury  of  the  question 
whether  or  not  the  statutory  warning  was  given  for  the 
crossing. 

In  this  Hoffard  case  it  appears  that  the  vritnesses  who 
gave  the  negative  testimony,  who  said  they  did  not  hear  the 
whistle  blown,  were  more  than  half  a  mile  away  from  the  train, 
were  engaged  in  breakfast,  were  behind  closed  doors,  had  no 
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concern  in  the  train  in  question,  and  were  giving  no  attention 
to  it;  that,  as  against  such  testimony,  there  are  other  witnesses 
who  testified  positively  to  the  fact  of  the  warning  whistle,  and 
these  witnesses  were  charged  with  a  duty  in  respect  to  the  mat- 
ter, and  in  addition  there  were  other  witnesses  who  positively 
testified  that  they  heard  the  danger  signal. 

In  the  case  of  Payne  v.  Railway  Co.,  108  Iowa,  188,  relied 
upon  by  appellant,  it  appeared  that  the  witnesses  who  testified 
that  they  did  not  bear  the  signals  were  not  in  a  position  to 
hear,  or  were  not  concerned  in  knowing  whether  the  whistle 
was  blown  or  not,  were  not  giving  the  matter  any  attention ; 
and  it  was  there  held  that  the  negative  testimony  "that  they 
did  not  hear  the  whistle  blown"  did  not  create  any  conflict  in 
the  evidence  as  to  the  substantive  fact,  as  against  the  testimony 
of  those  who  were  in  a  position  to  hear,  charged  with  the  duty, 
and  testified  as  to  the  existence  of  the  fact. 

In  MackeraU  v.  Omaha  &  St.  L.  Ry.,  Ill  Iowa,  549,  second 
division  of  the  opinion,  this  court  said : 

'  The  engineer  and  fireman  declare  there  were  two  long  and 
two  short  blasts  of  the  whistle  at  the  whistling  post,  and  from 
there  to  the  crossing  the  bell  was  rung.  The  conductor  and 
two  passengers  claim  to  have  heard  the  whistle  and  also  three 
section  men,  who  were  working  forty  rods  below  the  crossiDg. 
On  the  other  hand,  the  plaintiff  testified  that  he  heard  no 
signals,  and  three  others  in  a  situation  to  hear,  without  their 
attention  being  diverted,  say  they  heard  neither  the  bell  nor 
whistle  until  after  the  train  had  passed  the  crossing,  when 
two  blasts  were  sounded.  Such  evidence  is  not  negative 
merely,  as  where  a  person,  at  a  considerable  distance,  and 
giving  attention  to  something  else,  declares  he  did  not  hear 
the  signal'  In  such  case  'the  issue  was  for  the  jury  to 
determine.' 

We  come  now,  therefore,  to  the  application  of  this  rule 
to  the  case  at  bar,  and  the  question  is :  Does  the  negative  testi- 
mony of  plaintiff,  if  we  may  term  it  such,  have  probative 
force  on  the  questions  at  issue,  as  against  the  positive  testi- 
mony offered  by  the  defendant,  to  the  effect  that  there  was  a 
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man  and  a  light  upon  the  north  end  of  this  car  that  struck  the 
plaintiff,  and  that  the  whistle  was  continuously  blown  between 
First  avenue  and  the  point  where  Yocum  was  struck. 

It  appears  that  Tocuin  was  in  a  place  of  danger ;  that  he 
was  conscious  of  that  fact;  that  he  knew  that,  if  a  train  passed 
along  at  that  point  where  he  waa  after  he  crossed  the  track, 
he  was  liable  to  be  injured.  He  said  he  knew  that  a  train 
might  come  at  ajiy  moment.  He  said  he  was  listening  for  any 
sound  that  indicated  the  approach  of  a  train  upon  that  track. 
He  looked  back  twice  to  see  whether  or  not  there  was  any  train 
upon  the  track.  It  was  very  dark.  The  darker  the  night  is 
the  more  readily  a  light  in  the  distance  can  be  seen.  He  said 
if  there  had  been  a  light  upon  the  north  end  of  that  train  lit 
coald  have  seen  it  as  far  back  as  First  avenue ;  that  he  turned 
around  and  looked  down  the  Milwaukee  track  to  ascertain  what 
the  fact  was.  He  was  interested,  and  his  safety  depended, 
upon  knowing  what  the  fact  was.  He  said  he  saw  no  light 
that  indicated  the  approach  of  a  train.  Saw  no  light  and 
heard  no  sound.  He  turned  and  walked  northward,  listening, 
as  he  claims,  all  the  time  until  he  was  struck,  for  any  sound 
that  might  suggest  danger.  He  was  therefore  in  a  position  both 
to  hear  and  see.  He  was  in  a  mental  condition,  suggested  by 
his  position,  that  put  him  upon  inquiry  as  to  the  existence  of 
the  fact. 

As  a  reasonably  prudent  man,  he  was  necessarily  inter- 
1  sted  in  knowing  whether  or  not  a  train  was  approaching  him 
upon  this  track.  He  was  in  such  a  position  that  the  least  sug- 
gestion of  danger  would  not  only  have  prompted  him  to  step 
aside,  but  he  could  easily  have  done  so.  He  was  in  such  a 
position  that  a  knowledge  of  the  approach  of  the  train  was  an 
important  factor,  involving  his  safety.  If  he  had  looked,  as 
he  says  he  did,  on  this  dark  night  down  the  Milwaukee  track, 
searching  in  the  darkness  to  ascertain  whether  a  train  was 
approaching  him  on  this  track,  he  certainly  would  have  seen 
the  light,  it  it  had  been  there,  and  the  fact  that  he  did  look 
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and  did  cot  see  it  has  probative  force  as  to  the  existence  or 
nonexiBtence  of  a  light. 

This  case  is  clearly  distinguishable  from  that  line  of  eases 
where  one  testifies  to  having  looked  and  listened  and  failed  to 
discover,  and  it  appears  that,  if  In  had  looked  and  listened,  he 
would  have  discovered. 

Upon  this  point  we  cite  Seleiisky  v.  C.  G.  W.  By.  Co.,  120 
Iowa,  113,  in  which  it  is  said : 

Counsel  for  appellant  invoke  a  rule,  which  haa  received 
countenance  in  some  cases  in  this  state  and  elsewhere,  to  the 
effect  that,  as  between  positive  evidence  on  the  part  of  wit- 
nesses who  are  in  a  position  to  hear  that  a  signal  is  given, 
and  negative  evidence  on  the  part  of  other  witnesses,  similarly 
situated,  that  they  have  heard  no  such  signal,  there  is  not  a 
conflict  in  the  evidence;  the  so-called  negative  evidence  hav- 
ing no  weight  as  against  the  positive  evidence  of  those  who 
testified  that  they  actually  heard  the  signal.  But  it  appears 
in  this  case  that  the  plaintiff  was  looking  out  for  signals, 
realizing  that  the  crossing  was  a  dangerous  one,  knowing  that 
a  train  was  due  about  that  time ;  that  her  husband  knew  that 
plaintiff  would  reach  the  crossing  about  that  time,  and  was 
also  on  the  lookout  for  any  indications  of  an  approaching  train ; 
that  another  witness  heard  the  signal  of  the  train  about  two 
miles  away,  and  then  the  danger  signal,  but  did  not  hear  any 
signal  at  the  whistling  post.  Under  the  circumstances,  we 
think  that  the  testimony  of  witnesses,  who  were  thus  in  a 
situation  to  hear,  and  likely  to  have  heard,  a  crossing  signal, 
if  one  had  been  given,  that  they  did  not  hear  any  such  signal 
cannot  be  entirely  ignored  and  treated  as  of  no  weight  because 
opposed  to  the  teatimony  of  witnesses  who  say  that  a  signal 
was  actually  given,  or  that  they  heard  such  a  signal,  .  .  . 
As  between  two  witnesses  listening  at  the  same  time  for  a 
signal,  the  testimony  of  one  that  no  signal  was  given  is  just 
as  much  affirmative  evidence  as  the  testimony  of  the  other  that 
it  was  given. 

Under  this  record,  we  think  there  was  sufficient  evidence 
as  to  the  negligence  of  the  defendant  to  justify  the  court  in 
submitting  that  question  to  the  jury  for  its  det«rmiaation ; 
that  there  was  a  substantial  conflict  in  the  evidence  as  to  the 
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fact  of  negligence  charged ;  and  the  court  did  not  err  in  sub- 
mitting this  question  to  the  jury. 

However,  we  must  not  overlook  the  fact  that  the  burden 
of  proof  rested  on  the  plaintifF,  not  only  to  show  the  negli- 
gence charged  against  the  defendant,  and  that  it  was  the  proxi- 
B    SAm-  oe^-      ni*te  cause  of  bis  injuries,  but  he  must  also 
f^"t  p^™f :      purge  himself  from  any  negligence  contribut- 
dcrI^m^       iog  to  his  injories.    Upon  this  question,  we 
*^  have  to  say  that  Fourth  street  was  a  regu- 

larly laid  oat  public  thoroughfare.  It  is  true  that  at  the  time 
of  this  accident  it  was  almost  exdusiTely  occupied  by  theee 
railway  tracks  for  legitimate  purposes.  Their  right  to  occu- 
pancy, however,  was  not  exclusive  upon  this  street.  There  was 
a  sidewalk  along  the  east  side  of  Fourth  street  which  was  an 
invitation  to  the  public  to  travel  there.  The  plaintiff  was 
traveling  there.  It  appears  from  the  testimony  that  this  was 
quite  a  public  thoroughfare  along  this  sidewalk.  The  engi- 
neer of  this  train  testified  that  the  travel  extended  also,  not 
only  abng  this  walk,  but  between  the  tracks,  night  and  day ; 
that  there  was  a  good  deal  of  travel,  not  only  upon  this  walk, 
but  between  the  tracks,  croasiog  over  or  along.  The  plaintiff's 
testimony  suggests  that  it  was  frequently  traveled  by  railroad 
men  passing  to  and  from  the  Bock  Island  roondhoase ;  that 
on  this  night  his  purpose  was  to  go  to  the  Rock  Island  round- 
house ;  that  he  followed  the  usual  line  of  travel  along  the  east 
aide  of  the  street  j  that,  when  he  reached  the  north  end  of  the 
cement  walk  on  the  east  side,  the  travel  along  there  was  inter- 
rupted by  physical  conditions  that  made  it  necessary  for  him 
to  pass  out  of  the  direct  line  of  the  sidewalk  onto  the  portion  of 
the  street  occupied  by  defendant  company. 

It  is  not  su^ested  that  he  was  not  rightly  at  this  place. 
It  is  not  claimed  that  he  was  a  trespasser.  It  is  not  claimed 
that  the  defendant  company  owed  him  no  duty  at  that  pcont 
The  most  that  can  be  claimed,  and  we  think  the  most  that  is 
claimed,  is  that  he  did  not  exercise  reasonable  care  and  caution 
for  his  own  safety  while  near  these  tracks.    Whether  or  not 
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a  man,  under  certain  conditions,  is  exercising  reasonable  care 
for  his  own  safety  is  usually  a  question  for  the  jury,  and 
court  has  no  grounds  for  interfering,  unless  it  appears  afSrm- 
atively  that  his  negligence  ivas  so  palpable  that,  upon  the 
facts  shown,  reasonable  minds  cannot  differ  in  the  conclusion 
to  be  reached.  It  cannot  be  claimed  that  he  was  negligent  in 
anything  that  he  did  up  to  the  last  time  that  he  looked  back 
down  upon  the  track.  It  appears,  however,  that  he  walked 
fifty  feet  after  he  last  looked  before  he  was  struck ;  that  during 
that  time  he  kept  his  face  toward  the  north ;  but  it  does  appear 
from  his  testimony  that  he  was  listening  during  all  the  time 
for  any  sound  suggesting  the  approach  of  a  train  upon  this 
track.  Was  he  guilty  of  negligence  in  not  looking  back  while 
he  trayeled  these  fifty  feett  He  says  that  within  fifty  feet  of 
the  place  where  he  was  struck  he  looked  down  upon  this  track ; 
that  he  conld  see  a  light  at  least  to  First  street,  three  hundred 
and  fifty  feet  to  the  south.  The  night  was  dark.  He  saw  no 
light.  He  saw  nothing  approaching  him  upon  this  track.  He 
was  picking  his  way  along.  He  says  that  he  was  passing 
around  this  mudhole ;  that  his  purpose  was  to  resume  the  side- 
walk as  soon  as  he  got  to  a  point  where  he  could  do  so.  He 
saw  the  Bock  Island  train  on  the  track  beside  him,  and  could 
see  die  brakeman  swinging  his  lamp  several  blocks  away ;  that 
he  saw  no  train  upon  this  track  nor  any  light  indicating  the 
approach  of  a  train. 

The  law  does  not  fix  any  point  at  which  a  traveler  should 
look  end  listen.    There  was  no  danger  in  his  position,  except 
from  approaching  trains.    He  knew  this.     The  only  question 
is :    Did  he  nse  the  care  which  a  reasonably 
triiHitorr  nee-     pmdent  man  would  exercise  under  like  cir- 
cumstances f     Was  he  justified  in  assuming 
that,  after  he  had  looked  down  the  track  and  saw  no  train  ap- 
proaching, no  light  to  indicate  the  approach  of  a  train,  heard 
no  bell  rung,  it  would  be  safe  for  him  to  proceed  further  near 
this  track  and  aronnd  this  mudhole  without  looking  back 
againT 
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Ab  said  in  Lorem  v.  B.,  C.  E.  (£  .V.  By.  Co.,  115  Iowa,  377 : 

While  the  rule  is  well  settled  in  this  sUte,  and  generally 
elsewhere,  that  it  is  contributory  negligence  I'or  a  person  to  go 
u|K>n  a  railway  track  without  looking  or  listening  to  ascer- 
tain whether  there  is  danger  from  an  approaching  train,  yet 
his  duty  in  that  respect  is  to  exercise  the  eare  which  reason- 
ably prudent  persons  would  exercise  under  such  circumstances. 
The  duty  to  look  and  listen  is  not  an  absolute  one,  but  one  the 
exercise  of  which  is  dependent  on  conditions. 

We  do  not  think  that  this  record  discloses  such  a  want  of 
care  on  the  part  of  Tocum  as  would  justify  this  court  in  say- 
ing, as  a  matter  of  law,  that  he  was  guilty  of  contributory  neg- 
ligence in  what  he  did  or  omitted  to  do  that  night.  If  the 
finding  of  the  jury  on  the  question  of  a  light  on  the  north  end 
of  this  train  is  taken  as  an  affirmation  of  the  fact  claimed  by 
the  plaintiff  that  there  was  no  light  on  the  train,  then,  con- 
sidering the  darkness  of  the  night,  further  looking  would  not 
have  availed  him  anything.  At  least  we  think  this  question 
was  properly  left  to  the  jury.  See  Winey  v.  Railivay  Co.,  92 
Iowa,  622,  in  which  it  is  held  that  the  instruction  that  it  was 
the  duty  of  a  person  to  look  and  listen  for  approaching  trains 
at  all  points  in  his  passage,  and  that  he  was  guilty  of  con- 
tributory negligence  if  he  failed  to  do  so,  was  stating  the 
rule  too  broadly,  because  it  usurped  the  province  of  the  jury, 
and  because  it  requires  a  traveler  to  keep  his  eyes  constantly 
upon  the  track  for  trains  at  all  points  leading  to  its  passage, 
whether  the  view  of  the  track  is  obstructed  or  not. 

The  rule  no  doubt  is  that  if  the  traveler,  having  looked 
and  listened  without  seeing  or  hearing  an  approaching  train 
within  a  reasonable  distance  of  the  crossing,  is,  by  reason  of 
a  neglect  of  the  railroad  company  to  blow  the  'statutory' 
whistle,  run  down  and  injured,  liability  attaches  therefor;  and 
if  the  view  of  the  track  is  obstructed  by  any  means,  so  as  to 
render  it  impossible  or  difficult  to  learn  of  the  approach  of  a 
train,  or  there  are  complicated  circumstances  calculated  to 
deceive  or  throw  a  person  off  his  guard,  then  whether  it  is 


Dec.  1914]  Bbossabd  v.  Railway.  721 

negligence  on  the  part  of  the  traveler  who  fails  to  look  and 
listen  is  a  question  of  fact  for  the  jury  to  determine  from  the 
circumstances  of  each  particular  case.  (See,  also,  Schulte  v. 
C,  M.  &  St.  P.,  114  Iowa,  89 ;  Harper  v.  Barnard,  99  Iowa, 
159.) 

It  ia  next  contended  that  the  court  erred  in  submitting 
to  the  jury,  as  a  bans  for  recovery,  the  alleged  negligence  in 
failing  to  blow  the  whistle,  and  it  is  claimed,  and  rightly  so, 
6  s*H«  ■  angiM  **•**  there  is  no  such  duty  primarily  upon  the 
"*"'■■  company  to  blow  a  whistle  within  the  limits  of 

a  city,  unless  made  so  by  an  ordinance.  There  is  no  proof  of 
auy  ordinance  in  this  case  requiring  them  to  blow  a  whistle. 
But  we  think  an  examination  of  the  court's  instructions  will 
disclose  that  the  court  did  not  submit  this  as  a  distinct  ground 
of  recovery,  and  for  this  reason  this  allegation  of  error  is  not 
tenable  as  a  basis  for  reversaL 

It  is  also  claimed  that  the  court  erred  in  failing  to  give 

an  instruction  asked  by  the  defendant  to  the  effect  that  if 

Yocum  had  looked  down  the  track,  as  he  says  he  did,  and 

.    n  ^- .  was  unable  to  see  whether  or  not  a  train  was 

Q.  bamb;  con- 

MjKn^?ia^     approaching  because  of  the  darkness,  it  was 

itracuoiB.  [^  jjjjy  immediately  to  leave  the  track  and 

get  in  a  place  of  safety,  and,  if  he  failed  to  do  this,  he  could 

not  recover.     We  think  there  was  no  error  in  tiiis.     See 

MUchell  V.  Union  Termmal  Co.,  122  Iowa,  238. 

We  think  the  plaintiff's  conduct,  whether  negligent  or 
otherwise,  is  to  be  determined,  not  by  one  particular  act  or 
fact,  but  by  all  the  facts  and  circumstances  that  attended  him 
in  the  doing  of  the  act  complained  of.  The  court,  in  its  in- 
structions to  the  jury,  we  think,  gave  a  role  to  guide  the  jury 
as  favorable  to  the  defendant  as,  under  this  record,  it  was 
entitled  to  have  submitted,  as  follows : 

Therefore,  if  you  find  from  the  evidence  that,  because  of 

all  the  surrounding  circumstances,  John  Yocum  could  have 

seen  or  heard  the  defendant's  train  in  time  to  have  gotten  to 

a  place  of  safety,  had  be  exercised  ordinaiy  care  to  ascertain 

Vol.  167  lA.— 48 


722  Brossabd  v.  Railwat.  [167  Iowa 

whether  or  not  there  was  a  train  coming,  then  the  accident 
waa  the  result  of  John  Yocotn's  own  contributory  negligence, 
and  there  can  be  no  recovery  herein. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
grant  a  new  trial  od  the  ground  of  misconduct  of  the  bailiff. 
It  appears  that  some  time  after  the  jury  had  been  deliberat- 
7   N»w  wiAL-      "^8  upon  their  verdict,  and  while  they  were 
S.Hiff°'*S?^^     deliberating,  the  bailiff,  in  charge  of  the  jury, 
****■  spoke  with  some  of  the  jurors  touching  the 

propriety,  necessity,  or  advisability  of  their  agreeing.  It 
seemed  they  were  unable  to  agree  at  this  time,  and  had  prac- 
tically agreed  to  disagree.  The  bailiff  was  examined  upon 
this  point  and  testified  as  follows: 

I  was  bailiff  in  this  case.  There  was  one  time  when  there 
bad  been  quite  a  little  time  since  any  of  the  jurors  had  ccHne 
through  the  room  where  I  was,  and  I  came  to  the  door  and 
opened  it  and  asked  them  if  they  had  arrived  at  a  verdict,  and 
one  of  them  (I  don't  know  which)  said,  'No;'  and  then  they 
said,  'We  are  about  to  bring  in  a  verdict;  we  agree  to  dis- 
agree;' and  I  said  to  them,  'I  don't  think  the  judge  will  ac- 
cept a  verdict  of  that  kind.'  Q.  Did  you  have  any  other  talk 
with  them  or  say  aoytfaing  at  different  times  to  them  about 
trying  to  agree!  A.  When  they  passed  through  where  I  was, 
I  would  say  it  would  be  nice  to  decide  it,  or  it  ought  to  be 
decided  now,  and  the  judge  would  be  glad  not  to  have  a 
disagreement — 'to  have  you  decide  it.'  That  would  be  after 
they  had  been  out  a  long  time,  and  it  seemed  as  if  they  might 
not  agree.  I  do  not  know  to  which  one  of  the  jurors  I  said 
that.  I  said  to  some  of  the  jurors  that  some  jury  would  have 
to  decide  it.  I  said  to  them,  'Some  jury  will  have  this  case  to 
decide;'  and  I  said  I  thought  this  jury  was  just  as  able  to 
decide  it  as  any  jury  they  could  get.  I  said  at  one  time  (1 
don't  know  just  when  it  was)  that  Judge  Reed  poeitively 
objected  to  a  decision  of  that  kind — to  a  verdict,  'We  agree 
to  disagree. '  I  did  not  say  anything  about  keeping  them  oat 
thirty-six  hours.  I  heard  it  Mentioned  between  them  some  time 
when  they  were  passing  out  or  in  that  they  might  have  to  stay 
thirty-six  hours,  but  I  did  not  say  so.  This  conversation  with 
reference  to  their  agreement  to  disagree  was  shortly  before 
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noon  Sunday,  or  just  a  short  time  before  the  judge  went  into 
the  jury  room. 

Five  of  the  jurors  were  called  in  support  of  defendant's 
contention  of  miBConduct  on  the  part  of  the  bailiff.  One 
joror  testified: 

We  had  agreed  to  disagree.  We  had  written  it  out  and 
signed  it,  but  it  was  not  taken  to  the  bailiff  or  delivered.  He 
said  he  had  no  conversation  with  the  bailiff  about  the  desira- 
bility of  deciding  the  ease.  Whatever  he  did  say  had  no  influ- 
ence upon  me  in  arriving  at  the  verdict. 

Another  juror  said: 

All  I  heard  about  what  the  bailiff  said  was  from  the 
other  jorors.  Had  no  conversation  with  him.  Wbat  they  told 
me  had  no  influence  on  my  verdict. 

Another  said: 

I  passed  through  the  room  where  the  bailiff  was.  As  I 
returned,  he  asked  me  if  we  had  arrived  at  a  verdict.  There 
was  something  said  to  the  effect  that  it  was  too  bad  that  we 
could  not  agree;  and  I  said,  'Yes,  it  was.'  That  is  all  he  said 
to  me  that  I  heard.  In  arriving  at  a  verdict,  I  did  not  take 
into  account  or  consideration  anything  that  I  heard,  except  the 
law  and  the  evidence. 

Another  juror  said; 

I  did  not  hear  any  statements  made  by  the  bailiff,  except 
that,  as  I  went  through,  he  asked  me  if  we  had  arrived  at  a 
verdict.  I  told  him,  'No.'  He  said  that  it  was  too  bad,  or 
something  like  that.  I  said  it  was.  He  said  that  us  twelve 
could  decide  the  case  as  well  as  any  other,  or  something  like 
that.  I  did  not  take  into  consideration  anything  that  I  heard 
from  the  bailiff  in  making  up  my  verdict. 

Another  juror  said: 

I  heard  some  talk  among  the  jurors  as  to  what  the  bailiff 
said.    I  understood  that  he  said  we  must  return  a  verdict; 
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that  we  could  not  return  a  diBagreement.  The  matter  that  we 
should  agree  was  talked  over  as  having  come  from  the  bailiff. 
That  was  my  understanding,  and  that  we  wonld  have  to  agree 
upon  a  verdict.  That  was  all  in  relation  to  a  conclusion  wu 
had  reached — to  agree  to  disagree — that  we  should  sign  sotne- 
thiug  stating  to  the  court  Iliat  we  had  agreed  to  disagree.  I 
heard  that  the  bailiff  said  that  he  did  not  believe  that  the 
court  would  accept  a  written  statement  that  we  had  agreed  to 
disagree.  All  this  talk  about  what  I  heard  the  bailiff  said  about 
our  agreeing  or  having  to  agree  was  before  the  court  came 
into  tbe  room. 

It  appears  that  about  10 :30  on  the  morning  of  Sunday, 
December  15,  1912,  in  the  presence  of  the  attorneys  for  the 
plaintiff  and  defendant,  the  court  entered  the  jury  room  and 
asked  the  jury:  "Have  you  agreed  upon  a  verdict  I"  to  which 
the  jury  answered,  "No."  Whereupon  the  court  ashed  the 
jury  if  they  understood  the  instructions,  and  the  jury  indi- 
cated that  they  did.  The  court  asked  them  if  they  had  any 
questions  to  ask  regarding  the  instructions,  and,  having  re- 
ceived no  reply,  then  said:  "Very  well,  I  will  let  you  delib- 
erate a  while."  Thereupon  left  the  courtroom.  The  jury 
returned  a  verdict  in  this  case  at  2  or  3  o'clock  in  the  after- 
noon of  the  same  day  on  which  the  court  visited  the  jury 
room,  as  above  set  out. 

The  defendant  relies  upon  Cole  v.  Swan,  4  G.  Greene,  32, 
and  State  v.  La  Orange,  99  Iowa,  14.  In  each  of  the  cases 
the  conduct  was  more  flagrant  than  that  exposed  in  this  rec- 
ord, but  in  the  La  Grange  case  the  court  said : 

We  are  not  to  be  understood,  however,  as  holding  that 
a  new  trial  should  have  been  granted  in  this  case,  had  it  been 
made  to  appear  that  prejudice  did  not  result  from  the  miscon- 
duct in  question.  Technical  errors  or  defects  which  do  not 
affect  the  substantial  rights  of  the  parties  are  to  be  disregarded. 

While  the  conduct  of  the  bailiff  is  not  to  be  commended, 
we  cannot  reverse  this  case  upon  that  ground.  We  do  not 
feel  that  the  substantial  rights  of  the  defendant  have  been 
affected  thereby.    What  he  said  did  not  relate  to  any  fact 
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material  to  a  proper  determinatioD  of  the  case,  nor  does  it 
surest  the  idea  of  duress.  It  must  appear  that  prejudice 
resulted  to  the  defendant  from  the  conduct  complained  of. 
We  think  this  record  fails  to  show  any  prejudice ;  in  fact, 
negatives  the  idea  of  prejudice.  What  the  bailiff  said 
amounted  aimply  to  his  opinion  upon  matters  not  involved  in 
a  proper  determination  of  the  case.  They  related  only  to  Uie 
duties  that  were  apparent  to  the  jury  as  well  as  to  the  bailiff; 
"that  it  was  desirable  that  they  should  agree  upon  a  verdict; 
that  they  could  decide  this  case  as  well  as  any  other  jury" — 
a  fact  which  we  think  this  jury,  like  other  juries,  would  have 
admitted  as  a  fact,  without  any  suggestion  from  the  bailifif. 
The  idea  of  prejudice  is  negatived  further  by  the  fact  that, 
after  alt  complained  of  had  transpired  between  the  bailiff  and 
the  jury,  the  judge,  in  the  presence  of  the  counsel,  came  to 
the  jnry  room  and  interrogated  them  as  hereinbefore  set  out, 
and  they  answered  then  that  they  had  not  agreed  upon  a  ver- 
dict, and  did  not  agree  until  several  hours  after  that 

Misconduct  of  a  bailiff,  unless  it  is  shown  to  have  some 
prejudicial  influence  in  bringing  about  results  unfavorable, 
or  such  as  can  be  reasonably  inferred,  is  not  a  basis  for  a 
new  trial. 

It  is  next  contended  that  the  court  erred  in  overruling 
defendant's  motion  for  a  continuance.  It  appears  from  this 
record  that  on  the  25th  day  of  November,  1912,  the  defendant 
filed  a  motion  requesting  that  said  cause  be 


in  which,  among  other  things,  they  allege,  as  a  basis  for  the 
motion,  that  it  desired  to  take  the  testimony  of  one  Mrs.  Har- 
per, the  former  wife  of  plaintiff's  assignor,  setting  out  what 
they  expected  to  prove  by  her  testimony.  This  motion  was 
sustained  and  the  cause  continued  until  the  19th  day  of 
December,  1912.  On  this  day  the  defendant  again  appeared 
and  filed  a  motion  for  a  continuance  for  the  purpose  of  tak- 
ing the  testimony  of  Mrs.  Harper,  setting  out  again  what  they 
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expected  to  prove  by  her  testimony,  and  farther  alleging  that 
one  Mrs.  Kroner  was  a  material  witness ;  that  she  lived  in  the 
city  of  Chicago,  IlL;  that  she  would  testify  to  all  the  facts 
coQoeming  which  Mrs.  Harper  would  testify.  This  motion 
was  overruled,  and  the  defendant  complains.  Assuming  that 
these  witnesses  would  testify  as  set  out  in  the  affidavits,  and 
assuming  that  the  jury  might  be  led  to  believe  the  statements 
made  there  as  true,  incredible,  unreasonable,  and  unnatural 
as  they  are,  and,  if  believed  to  be  true,  would  have  carried 
probative  force  upon  the  issnes  favorable  to  the  defendant, 
yet  we  do  not  feel  like  reversing  the  case  on  this  ground. 
First  We  do  not  feel  the  record  shows  the  exercise  of  rea- 
sonable diligence  to  procure  this  testimony.  Second.  That 
it  was  not  filed  until  the  second  day  of  the  term  when  it  is 
apparent  that  the  need  of  this  evidence,  if  desired  at  all,  was 
apparent  to  the  plaintiff  before  that  time. 

Don  Barnes,  one  of  the  attorneys  for  the  plaintiff,  in 
resistance  to  said  motion  filed  the  following  afiSdavit.  The 
facts  therein  set  out,  if  true,  were  within  the  knowledge  of 
the  court.  The  coort  had  all  the  matter  before  it,  and  we  do 
not  feel  justified  in  interfering  with  the  action  of  the  court 
in  overruling  the  motion.  The  aGBdavit  of  Don  Barnes  is  as 
follows : 

I,  Don  Barnes,  being  first  duly  sworn  on  my  oath,  depose 
and  say  that  I  am  one  of  the  attorneys  to  the  above-entided 
case  actually  engaged  in  the  preparation  of  said  case  for  said 
trial  and  that  I  intend  to  participate  in  said  trial ;  that  the  facts 
and  allegations  contained  in  the  objections  to  the  defendant's 
motion  for  continuance  are  true,  as  I  verily  believe,  and  that, 
at  the  time  this  case  was  previously  assigned  for  trial  in 
November  term  of  this  court,  I  was  present  in  court  and  made 
oral,  and  written  objections  to  the  continuance  of  this  present 
cause;  that  at  that  time  it  was  stated  before  the  counsel  for 
the  plaintiff  that  they  had  interviewed  Mrs.  Harper,  the  wit- 
ness referred  to  in  their  motion  for  continuance  filed  to-day, 
and  that  they  wished  time  to  take  her  deposition ;  that  I  did 
at  that  time,  at  the  presence  of  the  court,  offer  to  consent  to 
take  such  depositions  upon  written  interrogatories  before  any 
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soitable  person  qualified  to  take  depositions,  and  that  said  offer 
was  made  in  open  court,  but  from  that  date  to  this  I  have  not 
been  requested,  or  none  of  the  counsel  for  the  plaintiff  have 
been  requested,  to  consent  to  take  the  deposition  of  the  parties 
referred  to ;  that  we  have  in  our  possession  certain  letters  writ- 
ten by  the  witness  Mrs.  Harper,  which  contradict  the  state- 
ments which  counsel  for  the  defendant  claim  she  will  make.  I 
further  depose  and  aa;  that  we  have  twice  prepared  this  case 
for  trial,  and  are  ready  for  trial  now,  and  that  it  will  be  a 
hardship  on  the  plaintiff  if  this  case  is  &gB.m  continued  at  the 
request  of  tlie  defendant. 

Some  reference  is  made  by  appellant  to  certain  evidence 
introduced,  in  which  it  is  claimed  that  the  plaintiff  made 
entirely  conlradictory  statements  as  to  how  he  was  injured, 
_ and  that  the  statements  made  by  him  were 

9.   BiTunraci:  cod-  -^ 

umSr.  ^et"     inconsistent  with  and  negative  the  idea  that 
aoeatiou.  jjg    received    the    injuries    in    the    maimer 

claimed  by  him  in  bis  petititm. 

We  have  examined  the  record  on  this  point,  and  we  find 
there  was  a  controvert  as  to  what  was  said,  when  it  was  said, 
the  circamstances  under  which  it  was  said,  if  said  at  all,  and 
we  consider  that,  under  any  view  of  the  ease,  the  matter  was 
for  the  jury  to  determine  as  any  other  substantive  fact.  These 
statements,  if  proven,  only  raise  a  conflict  in  the  evidence  as 
to  the  manner  in  which  plaintiff  received  bis  injuries. 

Upon  the  whole  record,  we  find  no  reversible  error,  and 
the  cause  is — Affirmed. 

liAi>D,  C,  J.,  and  Dbbueb  and  Withrow,  JJ.,  concur. 


JuBQEN  KooE,  Appellant,  v.  Eric  A.  Burqhss,  Appellee. 

PlsftdljiKa;    TOST:     inducino  bkkach  of  contbact.    A  petition  slleging 

1     that  a  building  belonging  to  plaintiff  had  been  sold  to  defendant 

on  mortgage  foreclocare,  and  that  plaintiff  had  sold  bia  eqnitj  of 

redemption  to  another  who  had  agreed  to  redeem,  paj  off  existing 

liena  and  conve;  a  one-half  interest  to  plaintiff,  bnt  that  defendant 
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by  false  repreaentationa  Induced  such  grantee  to  break  tbe  contract 
whereby  plaintiff  lost  all  interest  in  the  property,  did  not  state  a 
eauee  of  action  for  alander  of  title,  but  was  maintainable  on  tbe 
grountl  that  defendant  wronsfullj  interfered  with  and  induced  u 
TioUtioB  of  the  contract  with  plaintiff  involving  a  valid  property 
right 

Buna.     Under  the  circumstancee  of  tbi«  case  plaintiff  waa  not  limited 

2  to  an  action  for  a  breach  of  the  contract  by  the  purchaeer  of  his 
equity  to  discharge  the  liens  and  convey  an  int«reat  in  the  property 
to  him,  but  waa  entitled  to  sue  the  defendant  for  his  wrongful  in- 
terference causing  the  breach  of  the  contract. 

Same:     diuages:     sumciKNcr  or  plk&dino.     Where  plaintiff  alleged 

3  the  value  of  the  property,  in  which  he  was  entitled  to  an  intereet 
under  his  contract  with  the  purchaeer  of  his  equity,  at  the  time  of 
defendant's  alleged  interference  with  tbe  contract,  and  also  its 
value  at  tbe  time  of  the  commencement  of  tbe  action  against  defend- 
ant for  Buch  wrongful  interference,  and  the  value  of  his  interest 
which  was  lost  by  such  interference,  there  waa  sufficient  allegation 
of  special  damage,  and  the  petition  was  not  demurrable  on  the 
ground  that  the  damages  pleaded  were  speculative  and  contingent 

Appeal  from   Woodbwy  District  Cowr*.— Hon.  John  F. 
OuvKB,  Judge. 

Tuesday,  Degehbeb  15,  1914. 

Appeal  from  a  ruling  on  demurrer  to  a  petition,  which 
chained  liability  and  damages  for  wrongful  interference  by 
defendant  as  to  a  contract  between  plaintiff  and  another. — 
Heverted. 

Martin  NeUan,  for  appellant. 

Henderson  <fe  Fribourg  and  E.  A.  Burgess,  for  appellee. 

WiTHROw,  J. — The  essential  avermenta  of  plaintiff  'a  peti- 
tion are  as  follows ; 

That  in  February,  1896,  he  purchased  of  the  defendant  a 
property  known  as  the  Reinhart  Plats  in  Sioux  City  for  $75,- 
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IX)0,  subject  to  an  existing  mortgage  of  $25,000,  and  to  secure 
a  part  of  the  pnrehase  price  executed  a  second  mortgage  for 
$15,000.  That  in  April,  1909,  he  sold  a  half  interest  in  the 
flats  to  one  John  M,  Kock,  who  in  September,  1910,  reconveyed 
the  same  to  plaintiff.  In  December,  1909,  there  being  due 
$10,000  on  the  second  mortgage,  the  defendant  commenced 
foreclosure  proceedings,  and  upon  application  a  receiver  was 
appointed,  who  acted  until  sheriff's  deed  was  made,  and  who 
as  to  his  duties  was  advised  by  the  defendant,  an  attorney. 
Decree  of  foreclosure  was  entered,  and  sale  under  special 
execution  was  made  on  March  7,  1910,  to  one  Hutchins ;  but 
plaintiff  avers  that  the  defendant  was  the  real  purchaser,  and 
that  sheriff's  deed  to  the  property  was  received  by  him  in 
March,  1911.  That  on  February  3, 1911,  the  plaintiff  sold  the 
flats  and  bis  redemption  right  to  John  M.  Severson,  hy  writ- 
ten contract  and  deed,  under  which  contract  Severson  agreed 
to  assnme  and  pay  the  mortgages  and  liens  before  the  time  of 
redemption,  and  to  secure  possession  of  the  flats  within  one 
week.  By  such  agreement  it  is  alleged  that  for  paying  off  the 
liens  Severson  was  to  have  and  own  one-half  of  the  flats  above 
$45,000,  and  the  plaintiff  was  to  be  the  owner  of  the  other  half ; 
that  the  flats  were  to  be  operated  by  the  parties  for  five  years, 
and  the  profits  were  to  be  divided.  If  sold  before  that  time 
for  not  less  than  $70,000,  all  in  excess  of  $44,500  was  to  be 
equally  divided  between  the  parties.  The  deed  to  Severson 
was  recorded  on  February  3, 1911. 

On  February  4th,  while  said  flats  were  yet  in  the  con- 
trol of  the  receiver,  for  whom,  as  alleged,  the  defendant  was 
then  acting  as  attorney,  the  defendant  was  informed  by  Sev- 
erson :  That  he  bad  purchased  the  flats  by  the  contract  and 
deed,  had  recorded  the  latter,  and  requested  of  defendant  the 
assignment  of  the  sheriff's  certificate  of  sale,  that  he  might 
make  redemption,  and  then  requested  the  plaintiff  to  accept 
the  amount  necessary  to  redeem.  That  at  such  time  and 
afterward  the  defendant,  knowing  that  John  M.  Koek  had 
entered  into  a  contract  to  convey  to  plaintiff  bis  half  interest, 


730  KocK  V.  BusaBss.  [167  Iowa 

H'ith  the  intent  to  deceive  Severaon,  and  to  prevent  him  from 
redeeming  from  the  second  mortgage,  and  with  the  intent  to 
indace  him  to  break  the  within  contract  witii  the  plaintiff, 
willfully,  maliciously,  falsely,  and  wrongfully  interfered,  by 
then  stating  to  Severaon  the  following  words : 

Jurgen  Kock  does  not  own  the  Reinhart  Flats  property. 
John  M.  Kock  claims  a  half  interest  in  it;  owns  a  deed  for  half 
of  the  property.  Jurgen  Kock  owns  only  half  the  property. 
You,  John  M.  Severaon,  under  your  contract  and  deed,  have 
no  right  to  redeem  that  property  from  the  second  mortgage 
foreclosure,  and  no  right  to  an  assignment  of  the  sheriff's  cer- 
tificate of  sale  thereof.  I  own  the  certificate,  but  I  will  not 
assign  it  to  you.  The  building  is  untenantable.  It  has  very 
few  tenants  in  there,  who  pay  no  rent.  It  has  been  used  for 
immoral  purposes  (oaming  them).  It  is  so  dirty  that  it  is 
not  fit  for  hogs  to  live  in.  It  cannot  be  rented  because  of  its 
dirty  and  rotten  condition.  The  boilers,  steam  plant,  tanks, 
light  plant,  engines,  machinery,  plumbing,  and  fixtures  are 
all  worn  out  and  worthless.  The  rent  of  the  building  does  not 
pay  expenses.  It  is  running  at  a  loss.  Jurgen  Kock  is  an  old 
crook — a  dishonest  man — a  man  who  never  performs  his  eon- 
tracts,  and  he  will  not  perform  and  fulfill  his  said  contract 
with  you,  and  under  the  conditions  of  the  title,  the  eoaditians 
of  the  building,  it  is  your  interest  not  to  redeem  said  property 
from  the  foreclosure,  and  not  to  take  an  assignment  of  the 
sheriff's  certificate  of  sale  of  the  second  mortgage  which  I  have, 
and  to  go  no  further  with  that  contract  and  deed,  and  to  have 
nothing  more  to  do  with  the  above  property  and  Jurgen  Kock. 

That  the  said  statements  were  made  without  justification, 
were  false,  and  made  for  the  purpose  of  influencing  Severaon 
as  above  stated,  and  to  advance  the  pecuniary  interest  of  the 
defendant  by  preventing  redemption.  It  is  also  charged  that 
defendant  and  Severson  conspired  together  to  break  the  writ- 
ten contract,  and  not  redeem.  The  petition  avers  that  the 
fraud,  deceit,  and  collusion  charged  caused  Severaon  not  to 
fulfill  his  contract,  the  right  of  redemption  was  lost,  plaintiff 
was  deprived  of  Severson  as  a  buyer,  lost  five  years'  use  of 
the  part  to  be  under  his  control  by  the  terms  of  the  eontract. 
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and  lost  his  half  interest  in  the  property.  He  pleads  that  Sev- 
erson  on  February  4,  1911,  was  ready,  able,  and  willing  to 
make  redemption  and  fulfill  his  contract  with  the  plaintiff,  and 
that  be  would  have  done  so,  bat  for  the  wrongful  act  of  the 
defendant,  and  that  after  that  time  the  plaintiff  was  himself 
without  means  or  ability  to  make  redemption.  Be  chafes 
that  it  was  the  duty  of  defendant,  as  attorney  for  plaintiff  and 
for  the  receiver,  to  aasiat  in  such  redemption  being  made, 
and  to  assiBt  Severson  to  comply  with  his  contract.  The  rent 
of  the  property  for  five  years  from  February  4, 1911,  is  alleged 
to  be  reasonably  worth  $5,000,  and  the  property  is  alleged  to 
have  been  reasonably  worth  $85,000  on  that  date,  and  that  at 
the  time  action  was  commenced  its  valne  was  $100,000,  and 
plaintiff's  half  interest  above  $44,500  had  the  contract  been 
fulfilled,  was  worth  $20,000.  He  asserte  actual  damages  of 
$25,000,  and  because  of  the  wrong  pleaded  asks  for  treble 
damages. 

To  this  petition  a  demurrer  was  filed,  the  first  two  divi- 
sions of  which  challenge  its  sufficiency  in  the  stating  of  a  cause 
of  action,  that  it  made  no  claim  for  special  damages,  and  that 
the  damages  claimed  are  too  remote-  and  speculative.  The 
third  division  of  the  demurrer  ia  that  the  petition  shows  on  its 
face  that  the  alleged  slanderoas  words  were  uttered  after  con- 
veyance had  been  made  to  Severson,  and  at  a  time  when  plain- 
tiff had  an  enforceable  contract  against  Severson,  and  that 
plaintiff 's  remedy,  if  any,  is  against  Severson  for  the  alleged 
breach  and  repudiation  of  the  contract,  l^e  demurrer  was 
sustained,  and,  plaintiff  having  elected  te  stand  upon  his  peti- 
tion, judgment  was  entered  against  him,  and  he  appeals. 

II.  We  do  not  find  the  parties  in  agreement  as  to  the 

nature  of  the  action.    The  appellee  urges  that  it  ia  essentially 

a  charge  of  slander  of  title,  that  no  cause  of  action  for  such 

pri!ADiNr.H'        ^^  steted,  and  that  damages  in  such  cases  can 

is?  btStSTot     '"''y  ^  recovered  when  specially  pleaded,  and 

contract  ^^g^^        gyjjjj        Jj^       JJQJ        JiggQ        ^pjjg       j^       |,Jjjg        ^^^  f^^^ 

appellant  urges  that  this  is  not  an  action  based  upon  slander 
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of  title,  but  that  it  charges  a  wrongful  interference  resulting 
ill  the  breach  of  an  existing  contraet. 

From  the  petition  it  appeai-a  that  at  the  time  of  the  alleged 
wrongful  statements  eonveyaiiee  of  the  property  had  been 
made  to  Severson  by  the  plaintiif,  eoiipled  with  it  being  a 
contract  which,  as  a  part  of  the  consideration  for  the  convey- 
ance, bound  Severson  to  redeem  from  tlie  foreclosure  sale  and 
take  care  of  other  existing  liens.  The  averment  of  the  peti- 
tion is  that  the  words  spoken  were  with  the  intent  on  the  part 
of  the  defendant  to  prevent  such  redemption,  whereby  he,  the 
defendant,  might  secure  title  by  sheriff's  deeds,  and  that  be- 
cause of  such  statement  he  did  secure  such  benefit  to  himself, 
with  consequent  loss  to  plaiiitifT.  While  the  language  used 
in  part  attacked  plaintiff's  title,  as  charged  it  covered  other 
material  conditions,  in  view  of  the  mutual  relations  said  to 
exist  4inder  the  contract  between  Kock  and  Severson  in  the 
use  and  management  of  the  property.  In  other  words,  it 
charged  plaintiff  with  being  dishonest  and  that  he  would  not 
fulfill  his  contracts.  The  ease  is  not  one  purely  of  slander- 
of  title,  but  is  broader  in  its  averments,  and  is  not,  therefore, 
controlled  by  tho  rules  contended  for  by  appellee  as  being 
applicable  to  cases  of  that  kind. 

Briefly  stated,  that  contention  is  that  when  a  valid  con- 
tract of  sale  of  real  estate  exists,  and  when  there  is  an  unlaw- 
ful and  wrongful  interference  by  a  third  party  which  prevents 
the  completion  of  the  contract,  the  remedy 
mOst  be  against  the  purchaser  who  breaches 
his  contract  rather  than  against  the  wrongdoer  who  causes 
the  breach.  Supporting  such  proposition,  counsel  for  appel- 
lee cites  25  Cyc.  561,  Townseud  on  Slander  and  Libel,  section 
206,  Bayson  v.  Thorn,  98  Cal.  578  (33  Pac.  492,  21  L.  R.  A. 
233),  and  other  cases.  Limited  to  the  single  question  of  caus- 
ing the  breach  of  a  contract  of  sale  of  real  estate  by  slander  of 
title,  the  authorities  would  have  bearing.  But  here,  so  far  as 
appears  from  the  pleading,  the  sale  was  completed,  the  con- 
veyance recorded,  and  that  which  is  alleged  to  have  caused 
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the  d&mafre  related  to  the  discharge  of  a  personal  dnty  in 
protecting  the  property,  which  the  buyer  owed  to  his  grantor 
and  which  by  the  alleged  wrongful  act  of  the  defendant  he 
was  dissuaded  from  doing.  The  petition  alleges  that  at  such 
time  Severson  was  able,  ready,  and  williug  to  do  that  which 
he  was  bound  to  do. 

As  to  wrongful  interference  with  contracts  of  personal 
employment,  the  rule  is  well  settled  that  if  damages  result  the 
wrongdoer  is  liable,  and  the  injured  person  is  not  bonnd  to 
his  remedy  for  a  breach  of  the  contract.  HoUenbeck  v.  Rtstine, 
114  Iowa,  358;  Fauncc  v.  SearUs,  122  Minn.  343  (142  N.  W. 
816.  As  to  interference  with  contracts,  not  of  employment, 
but  based  upon  personal  obligations,  the  rule  which  commends 
itself  to  OS  is : 

That  when  a  party  has  entered  into  a  contract  with  an- 
other to  do  or  not  to  do  a  particular  act  or  acts,  he  has  as 
clear  a  right  to  its  performance  as  he  has  to  his  property, 
either  real  or  personal,  and  that  knowingly  to  induce  the  other 
party  to  violate  it  is  ns  distinct  a  wrong  as  it  is  to  injure  or 
destroy  his  property.  It  is  not  a  sufficient  answer  to  say  that 
he  had  a  remedy  against  the  party  who  has  broken  the  contract. 
{liaymond  v.  Yamngton,  96  Tex.  443,  72  S.  W.  580,  73  S.  W. 
800,  62  L.  R.  A.  962,  97  Am.  St.  Rep.  914.) 

In  principle,  see  Sooth  v.  Burgess,  72  N.  J.  Eq.  181  (65 
Atl.  226) ;  Heaih  v.  American  Book  Co.  (C.  C),  97  Fed.  533. 
The  position  not  being  made  to  depend  upon  the  failure  of  the 
buyer  to  receive  the  title,  which,  as  averred,  it  appears  he  had 
<lone,  but  upon  an  unlawful  interference  which  prevented  him 
from  performing  contractual  obligations  to  the  plaintiff,  we 
think  a  cause  of  action  is  stated. 

Reference  is  made  in  argument  to  a  case  decided  by  this 
court  in  which  Kock  and  Severson  were  adverse  parties,  and 
in  which  their  rights  in  the  property  were  determined.  So 
far  as  the  facts  were  then  adjudicated,  tliey  may  have  bearing 
upon  the  trial  of  this  case;  but  we  cannot  adopt  them  as  a 
basis  for  our  conclusion  here,  but  must  in  this  appeal  treat  the 
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facts  pleaded  by  plaintiff  as  true,  when  their  sufficiency  in  the 
law  is  qaestioned  by  demurrer.  We  ht^  that  the  petition 
stated  a  cause  of  action,  unless  the  averment  of  damages  was 
insufficient,  or  for  other  causes  which  we  will  notice  the  de- 
morrer  should  have  been  sustained. 

III.  We  have  referred  to  the  claim  for  damages  as 
pleaded.  It  is  urged  by  appellee,  in  support  of  the  ruling  of 
the  trial  court,  that  special  damages  must  be  alleged,  to  re- 
s    B*MB  ■  dmm-       <=over  for  slander  of  title,  and  that  such  has 

cl^cj  ^'^'       o*'^  '^'1  done.    As  stated  in  the  previous  di- 
pmdiitg.  vision,  we  do  not  hold  the  case  to  be  wholly 

of  that  nature;  but,  even  were  we  to  apply  the  rule  invoked, 
there  is  in  the  petition  a  sufScient  claim  in  that  respect.  Spe- 
cial damages  are  snch  as  actually  result  from  the  wrongful 
act,  but  are  not  such  a  necessary  result  that  they  will  be  im- 
plied by  law.  13  Cyc.  13.  It  is  particularly  pleaded  that  the 
value  of  the  property  at  the  time  of  the  alleged  interference 
with  the  contract  was  $85,000,  and  $100,000  at  the  time  of  the 
commencement  of  the  action,  and  that  plaintiff's  half  interest 
above  incumbrances,  which  was  lost  because  of  interference, 
was  $20,000.  This  is  a  definite  statement  of  damage  because 
of  the  act  of  defendant.  It  is  urged  that  whether  plaintifF 
would  gain  or  lose  by  the  transaction  with  Severson  depended 
upon  future  contingencies,  which  could  not  be  foretold.  But 
with  the  pleading  that  Severson  was  able,  ready,  and  willing 
to  tabe  care  of  the  liens,  such  being  done,  plaintiff's  interest 
above  $45,000  was  readily  ascertainable,  and  not  contingent. 
As  much  cannot  be  said,  however,  for  the  claim  of  rent  whieb 
would  accrue  during  the  five  years  following.  There  was  a 
claim  for  damages,  specially  pleaded,  capable  of  being  defi- 
nitely determined,  as  least  in  part,  and  in  that  respect  the 
petition  was  sufficient. 

IV.  A  further  ground  urged  by  the  appellee  is  that,  as 
Severson  was  a  part  owner  of  the  property,  the  utterance  of 
the  words  to  him,  without  publication,  was  not  slanderous. 
This  objection  rests  upon  the  assumption  of  the  defendant 
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that  tliis  action  is  one  of  slander  of  title  alone,  which  we  hold 
to  be  not  correct  We  think  there  was  error  in  sustaining  the 
demurrer. — Reversed. 

Ladd,  C.  J.,  and  Deeheb  and  Gaynor,  JJ.,  concurring. 


Ida  M.  Hall,  Administratrix,  Appellee,  v.  City  of  Shenan- 
doah, Appellant. 

Hnnlcip*!  cMpor»tloiu:  defective  wales:  notice:  evidence.  In  & 
1  penonal  injury  octioD  based  upon  an  obstruction  of  a  aidenalk,  evi- 
dence that  other  persoiiB  had  stumbled  over  the  obstruction  prior  to 
the  accident  in  queation  was  admissible,  as  tending  to  show  notice  to 
the  cit7  of  the  obatniction  for  such  length  of  time  that  it  should 
have  been  remedied;  and  failure  to  give  an  instruction  limiting  its 
application  to  that  purpose  was  not  erroneouB,  in  the  absence  of  a  re- 
queat  therefor. 

Bame:  hotioe  or  imjuby;  ADUisetON  in  BvmENcs:  pbbjudicg.  Where 
8  an  action  against  a  eitj  for  a  sidewalk  injury  waa  brought  within 
three  months,  the  notice  to  the  city  required  by  the  statute  to  pre- 
serve the  cause  of  action  for  a  longer  time  is  immaterial  and  in- 
competent; and  the  admission  in  evidence  of  aoeh  notice  containing 
a  detailed  statement  of  the  injury  and  its  effect  upon  the  injured 
party,  such  as  unconsciousness,  pain  and  suffering,  where  the  injured 
party  died  prior  to  the  trial  and  could  not  be  cross-examined,  was 
prejudieiaL 

Same:      evidence.      Evidence   that  plaintiff   suffered   hemorrhage  some 
3     time  after  the  accident  involved  in  the  action  was  not  admissible, 
in  Uie  absence  of  any  showing  tliat  the  hemorrhage  wHa  caused  by 
or  was  the  probable  result  of  the  accident 

Same.    The  evidence  of  a  former  city  official  as  to  certain  plats  intro- 

A     duced  and  his  previous  efforts  to  have  certain  defects  in  the  street 

remedied,  and  the  result  of  tnch  efforts,  was  inadmissible  because 

foreign  to  the  case,  except  as  to  certain  matters  on  the  plat  having 

no  bearing  on  the  injury. 

Same,     Evidence  of  the  injured  party's   general  health,   and  that  be- 
0     cause  of  bil  enfeebled  condition  he  had  fallen   on  the  streets  on 
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other  occasioDH,  naa  competent  on  the  question  of  eontribntorf  nej;- 
ligence;  and  its  limitation  to  the  question  of  hia  phjsical  condition 
Bt  the  time  of  the  injur;,  as  bearing  upon  the  question  of  dumagee, 
waB  erroneous;  as  ordinary  care  depends  upon  aJl  the  circumatances 
of  the  case,  including  pbyaical  infirmity  known  to  the  party. 

OonUbntory  negligence:      iNSTGUcTtONS.     Contributory  negligence  an- 

6  Bumes  the  negligence  of  the  other  party,  otherwise  it  woold  not  be 
contribntory  but  independent;  and  an  inatructiOQ  defining  contrib- 
utory uegliKeni'e  to  be  aueh  negligence  as  in  the  proximate  or  direct 
cause  of  the  injury  complained  of,  regardless  of  whether  the  other 
party  waa  guilty  of  negligence,  was  defective  in  fuling  to  state  that 
such  negligence  murt  operate  concurrently  with  the  negligence  of 
the  other  party  in  producing  an  injury,  and  as  its  proximate  and 
co-operating  cause;  but  when  construed  in  connection  mith  the  other 
inatructiona  given  on  the  subject  of  negligence  was  not  prejudiciaL 

Same.    Where  a  pedeitrlAn  has  reason  to  believe  that  he  can  pass  over 

7  a  walk  in  safety  he  is  not  guilty  of  contributory  negUgeace  in  fail- 
ing to  select  another  route  of  travel,  although  there  are  l>etter  walks 
that  would  serve  hia  purpose. 

Buna:     SFeciai.  intbbbocatobies,     Befueal  to  submit  a  apeciul  interro- 

8  gatory  which  does  not  call  for  an  ultimate  fact  is  proper;  as  wliere 
the  interrogatory  assumed  that  the  injured  party  had  a  knowledge 
of  the  situation  and  condition  of  a  defective  walk,  which  knowledge 
is  essential  to  the  establishment  of  negligence  in  ttie  uae  of  the 
walk,  and  did  not  call  for  a  finding  as  to  hie  knowlodge  of  the 
situation,  it  was  rightly  refused. 

Appeal  from  Skenandoak  Superior  Court.— Hon.  Gdoboe  H. 
Castle,  Judge. 

Wednesday,  December  16, 1914. 

Action  for  personal  injuries  reaolting  from  an  obstruc- 
tion on  a  sidewalk.  From  a  verdict  and  judgment  for  plain- 
tiff, the  defendant  appeals. — Reversed. 

Denver  L.  Wilson  and  Thos.  W.  Keenan,  for  appellant. 

No  appearance  for  appellee. 

WiTHEOw,  J. — I.  As  the  basis  of  this  action  it  is  claimed 
that  in  December,  1912,  at  8:15  p.  m.,  Q.  D.  Hall  received 
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eerUin  injurieB  resulting  from  a  fall  over  a  wooden  trougb 
which  extended  from  a  building  on  a  buainesa  street  acrosB 
the  sidewalk  to  the  street ;  that  said  trough  was  an  obstruction 
to  free  public  travel,  and  had  existed  for  a  long  time  prior  to 
the  accident;  and  that  the  defendant  city  had  notice  of  such 
condition  for  a  long  time  prior  to  the  injury.  For  the  reasons 
stated,  negligence  is  charged,  and  freedom  from  contributory 
negligence  is  averred.  After  the  commencement  of  this  ac- 
tion, G.  D.  Hall  died,  and  his  administratrix  was  substituted 
aa  plaintiff.  The  defendant  rested  its  pleading  upon  a  general 
denial.  The  trough  which  is  claimed  to  have  caused  the  injury 
was  described  by  one  witness  as  being  one  foot  wide,  with  two 
by  four  strips  nailed  onto  the  top,  making  its  height  six  inches. 
The  testimony  varies  somewhat  as  to  its  size  and  height,  but 
withont  changing  the  fact  tliat  it  was  a  material  elevation 
above  the  sidewalk  level.  It  was  more  than  twelve  feet  long, 
and  extended  over  the  entire  width  of  the  sidewalk.  There 
was  a  verdict  for  the  plaintiff  and  the  defendant  appeaU. 

The  foregoing  statement  of  the  issues  and  facta  sufficiently 
presents  the  record  in  that  respect  for  a  consideration  of  the 
errors  which  are  assigned. 

II,  Several  witnesses  were  permitted  to  testify  that  they 

had  at  times  previous  to  Mr.  Hall's  accident  fallen  over  the 

trough  while  passing  along  the  sidewalk.    This  evidence  was 

objected  to  at  the  time,  and,  because  of  it  faav- 

*'  "«TOSmoK8;    ing   been  admitted,   error  is  charged.     The 

walks:  notice:    theory  upou  which  the  testimony  was  offered, 

«Tldeiice.  -      I- 

as  disclosed  by  the  interrc^atones,  was  that 
the  fact  of  having  fallen  over  it  tended  to  fix  its  condition  in 
the  mind  of  the  witness,  and  in  ai^ument  it  is  recognized  that 
this  court  has  held  such  evidence  competent  upon  the  question 
of  proving  notice  to  the  city  of  the  dangerous  condition,  by 
showing  its  existence  for  such  a  time  that,  in  the  exercise  of 
ordinary  care,  the  condition  should  have  been  discovered. 
That  such  evidence  is  admissible  for  that  purpose,  see  Bailey 
V.  CenterviRe,  115  Iowa,  274;  Wilberding  v.  Dubuque,  111 
Vou  167  U.— 47 
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Iowa,  484;  Snuth  v.  Des  Moines,  84  Iowa,  688;  Bunt  v.  Du- 
buque, 96  Iowa,  314.  The  appellant  complaina  that  the  trial 
court  in  its  instructions  should  have  limited  the  application 
of  the  evidence  of  other  falls  to  the  purposes  which  the  aa- 
thoritiea  fix  as  proper ;  but  we  do  not  find  in  the  record  any 
requested  instruction  to  that  effect.  The  evidence  was  compe- 
tent, and  we  do  not  find  error  for  a  failure  of  the  instructions 
to  limit  it 

III.  The  injury  occurred  on  December  18,  1912,  and  this 
action  was  commenoed  February  10,  1913.  In  the  meantime 
Mr.  Hall  caused  to  be  served  upon  the  city  a  notice  of  his 
claim,  setting  out  with  particularity  the  cir- 
or  injiiij ;  sd-  cumstanccs  and  claimed  cause  of  the  accident, 
deoce:  preju-  aod  its  results.  At  the  trial  this  notice  was 
offered  and  received  in  evidence,  over  the  ob- 
jections of  the  defendant  that  Code,  section  3447,  par.  1, 
required  such  notice  as  the  right  to  maintain  an  action  not 
brought  within  three  months  from  the  time  of  the  injury; 
and  that,  a  less  time  having  elapsed  before  the  commencement 
of  this  action,  the  notice  was  incompetent  and  immaterial.  In 
admitting  this  evidence  the  trial  court  stated  that  it  was  re- 
ceived to  show  whether  or  not  notice  was  given.  This,  how- 
ever, was  a  question  wholly  immaterial  to  the  case.  The  notice 
was  necessary  to  the  right  to  maintain  the  action  and  be  re- 
lieved from  the  bar  of  the  statute,  had  the  suit  not  been  com- 
menced within  three  months  after  the  accident;  but  in  this 
case  it  served  no  purpose  in  properly  aiding  the  suit,  for  the 
conditions  requiring  it  did  not  exist  Its  admission  in  evidence 
might,  however,  be  regarded  as  being  without  prejudice,  were 
it,  in  its  effect,  limited  to  the  single  fact  of  proof  of  notice ; 
but,  as  admitted,  it  carried  with  it  a  most  detailed  account 
of  the  injury  claimed  to  have  been  received,  with  its  results 
as  to  alleged  unconsciousness  of  the  injured  party,  continued 
pain  and  suffering,  mental  anguish,  and  other  conditions;  and 
as  the  injured  party  was  at  the  time  of  the  trial  dead,  and 
the  statements  in  the  notice  were  of  such  character  as  to  be 
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descriptive  of  his  condition  and  sufferings,  withoat  the  oppor- 
tunity of  crosa-examination  as  to  those  things  which  were  more 
within  the  knowledge  of  Mr.  Hall  than  any  other  person,  we 
thinb  that  in  admitting  the  notice  there  was  error.  We  do 
not  hold  that,  in  a  case  where  proof  of  notice  is  not  necessary, 
the  notice  itself  may  not  be  used,  but,  as  applied  to  this  case, 
that,  being  wholly  immaterial,  it  should  not  have  been  per- 
mitted to  go  to  the  jury. 

IV.  Mrs.  Hall,  the  widow  and  administratrix,  was  per- 
mitted to  testify  that  on  February  9th,  following  his  accident, 
Mr.  Hall  had  a  hemorrhage.  This  was  objected  to  at  the  time. 
3    tutn-  ^^  appeared  from  her  testimony  that  for  a 

erideace.  year  or  more  prior  to  that  time  he  bad  been 

in  poor  health,  suffering  from  cancer  of  the  liver,  from  which 
he  later  died.  There  was  no  proof  that  hemorrhage  resulted 
from  conditions  caused  by  the  fall,  or  that  it  was  a  probable 
result  of  it.  Without  having  been  shown  to  have  some  relation 
to  the  cause  of  action  and  the  claim,  the  evidence  should  not 
have  been  received, 

v.  A  witness,  Conway,  former  mayor  of  Shenandoah,  tes- 
tified as  to  certain  plats  introdaced  in  evidence,  and  of  his 
efforts  ten  or  twelve  years  before  to  close  areaways  which  had 

been  left  open,  and  of  the  results  of  his  efforts. 

They  bad  no  relation  to  that  which  was 
charged  as  the  negligence  in  this  case,  were  remote  in  distance 
as  well  as  time,  and  his  testimony  could  have  no  bearing  upon 
the  case.  It  was  wholly  irrelevant  and  immaterial,  foreign  to 
anything  in  the  case,  excepting  as  to  certain  points  on  the 
plat,  which  had  no  bearing  on  the  injury.  It  may  have  worked 
no  prejudice.  It  certainly  had  no  proper  place  in  the  record. 
It  shoold  not  have  been  received. 

VI.  Evidence  was  introduced  on  the  part  of  the  defend- 
ant tending  to  show  that,  because  of  bis  enfeebled  condition, 
Mr.  Hal]  had  had  other  falls  on  the  streets.     Evidence  was 

also  introduced  as  to  his  general  health.    In 

its  instructions  the  trial  court  limited  the 
proof  to  showing  only  the  general  physical  condition  of  Mr. 
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Hall  at  the  time  of  his  injury  as  bearing  npon  the  qaestion  ol 
damages.  It  is  urged  that  this  evidence  was  also  competeot 
upon  the  question  of  eoBtributory  negligence,  and  under  the 
■  authorities  we  must  so  bold.  Hill  v.  Olenwood,  124  Iowa,  479; 
Kaiaer  v.  Hahn  Bros.,  126  Iowa,  561. 

While  no  more  than  ordinary  care  is  required  of  a  pedes- 
trian in  passiug  along  the  street,  what  constitutes  that  d^ree 
of  care  depends  upon  the  circnmstances  of  the  case,  among 
which  are  properly  the  infirmities  of  the  injured  person,  known 
to  him,  and  which  necessarily  should  enter  into  hia  actions  and 
to  some  extent  control  his  conduct ;  all  to  be  determined  by  the 
jury. 

VII.  In  submitting  the  case,  the  trial  court  defined  con- 
tributory negl^ience  as  follows : 

Contributory  negligence  may  be  defined  to  be  such  negU- 
gence  as  is  the  proximate  or  direct  cause  of  the  injury  com- 
plained of,  and  if  you  find  from  the  evidence  that  there  waa 
such  contributory  negligence  on  the  part  of  the  said  Q.  D.  Hall, 
in  this  case,  you  must  find  for  the  defendant,  whether  the  city 
was  guilty  of  negligence  or  not. 

Error  is  claimed  on  this  account.  The  fault  in  this  in- 
struction is  that  it  omits  to  state  that  the  negligence  of  the 
plaintiff,  which  constitutes  contributory  negligence,  most  oper- 
ate concurrently  with  the  negligence  of  the 


its  proximate  and  eo-operating  cause.  29  Cyc. 
505.  Stated  otherwise,  contributory  negligence  of  one  party 
necessarily  assumes  the  negligence  of  the  other.  Without  the 
latter,  ihe  act  of  the  one  is  not  contributory  but  independent. 
The  remainder  of  the  instructions  properly  stated  to  the  jury 
the  general  rule  as  to  negligence  and  contributory  negligence 
as  bearing  upon  the  right  of  recovery,  and  we  doubt  if,  con- 
sidered aa  a  whole,  the  quoted  definition  was  prejudicial,  al- 
though of  itself  insufiScient.  The  purpose  of  the  trial  court  to 
state  the  relative  duties  of  the  parties  is  clear  from  all  the 
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instriictios;  and  we  think  the  faulty  gtatement  was  cored  hy 
what  was  otherwise  given  to  the  JU17. 

VIII.  Complaint  is  made  of  the  refosal  of  the  trial  court 
to  give  an  instmetion  requested  by  the  defraidaut  as  to  the 
duty  of  Mr.  Hall  to  take  a  safe  way,  if  sach  way  was  open  to 

him,  and  that  a  failure  to  so  do  would  be  con- 
tributory negligence.  Upon  this  qnestifBt  the 
court  instructed  substantially  in  harmony  with  the  role  of 
Jackson  v.  OrwneU,  144  Iowa,  235,  and  cited  cases,  and  we 
therefore  cannot  hold  there  was  error  in  the  refusal  to  give  the 
requested  instruction. 

IX.  The  defendant  requested  the  submiasiou  to  the  jury 
of  three  Q»ecial  interrogatories,  all  of  which  were  refused.  The 
first  was  as  to  the  existence  of  another  walk  or  way,  and  of 
s   Sun:  fptriii    i*^^  <^<1  ^^^  (^  '<^  ^°  ultimate  fact,  and 

intinMCktoriw.  j^^  refusal  WBS  not  an  error.  Trumfils  v. 
Happy,  114  Iowa,  627.  Nos.  2  and  3,  bearing  upon  the  same 
questitai,  were  refused  because  they  assumed  that  Mr.  Hall 
had  knowledge  of  the  situatioc  and  the  conditions  shown  to 
exist  Nowhere  in  the  interrogatories  was  presented  the  re- 
quest txx  a  finding  whether  he  had  knowledge  of  the  danger- 
ous ccmdition,  and  that  it  was  imprudent  to  attempt  to  pass 
over  them,  and  this,  under  the  rule  cited  above  in  Jackson  v. 
OrinneU,  is  necessary  to  afford  a  basis  for  the  finding  of  con- 
tributory negligence  in  that  respect.  In  refusing  to  submit 
the  interrogatori^,  there  was  no  error. 

X.  Other  errors  are  assigned  hot  not  argued.  We  do  not 
pass  uptm  them. 

For  the  errors  noted,  the  judgment  is — Reversed. 

liiSD,  C.  J.,  and  Dkboceb  and  Gatnob,  JJ.,  concur. 
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Mart  A.  Depttgh,  Appellant,  v.  H.  N.  Fiuzieb,  AppeUee. 


BETUBAL  or  BEQUESTS.     Where  the  imrtructioiiH  ea  given 
1     bj  the  court  embody  the  ■ubetanM  of  those  reqoeated,  ftnd  are  as 
foil  as  the  esoe  reqiiirea,  refnaal  to  nibmit  the  reqneata  is  not  er- 


FtMId:     cnu.  STATKllENT  or  Gua&imtt.     The  oral  atatement  of  a  third 

2  penoa  that  he  would  g^uarautee  a  certain  eontnct  to  be  good  was 
•  mere  prwuiae  and  not  a  miirepreeentation  of  fact,  and  did  not 
conHtitote  actionable  fraud. 

Asancr:     XTIDKNCB.     Where  there  was  evidence  frotn  which  the  jury 

3  woold  have  been  justified  in  finding  that  a  husband  was  authorized 
to  act  as  liis  wife's  agent,  the  admiBiion  of  evidence  as  to  the  acta 
of  the  hnsband  concerning  a  trade  made  by  tbe  wife  was  not 


Appeal  from  Harrison  District  Cowt. — Hon.  E.  B.  Wood- 
BUFP,  Jndge. 

Wednesdat,  Decbubbb  16, 1914. 

AonON  to  recover  damages  for  alleged  violation  of  a  tmst 
by  an  agent,  for  recover7  on  an  oral  guaranty,  and  for  cmver- 
sion.  From  a  verdict  and  judgment  for  defendant,  the  plain- 
tiff appeals. — Affirmed. 

Cochran  i&  Barrett,  for  appellant 

Roadifer  (&  Roadifer  and  John  P.  Organ,  for  appellee. 

■WiTHROw,  J. — I.  In  1911  Mary  A.  Depngh,  the  appel- 
lant, was  the  owner  of  land  in  Harrison  count?',  Iowa.  About 
February  Ist  of  that  year  a  trade  of  her  real  estate  for  that 
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owned  b;  one  Joe  Small  was  entered  into.  There  were  incom- 
brances  to  be  taken  care  of  in  the  deal,  and  Small  procured  a 
loan  of  $8,000  throng  the  t^euoy  of  the  defendant,  Frazier, 
paying  to  him  and  his  asaoeiate  in  procuring  the  loan  $500  as 
commission.  The  negotiations  leading  np  to  the  trade  had  been 
between  Joe  Depngh,  husband  of  the  plaintiff,  and  Small.  As 
part  of  the  consideration  it  was  agreed  between  th^e  parties 
that  two  notes  given  by  one  Girton  should  be  assigned  to  Mrs. 
Depngh,  in  whom  was  the  title  of  the  land,  and  also  a  land 
contract  between  one  Metcalf  and  Serial  L.  Jones,  which  en- 
titled Jonea,  on  the  payment  of  $3,650,  to  the  conveyance  of 
200  acres  of  land  owned  by  Metcalf,  auhjcct  to  an  existing 
mortgage  of  $7,350.  Thereafter,  Jonea  being  unable  to  meet 
the  payments,  by  an  agreement  between  Joe  Depogh,  Jones, 
and  Metcalf,  the  $3,650  contract  was  aas^ed  to  Metcalf,  and 
he  in  torn  conveyed  the  200  acres  of  land  to  Mary  A.  Depngh. 
The  claim  in  this  case  is  presented  in  three  counts  of  the 
petition,  which  respectively  charge :  That  at  the  time  of  the 
transaction  between  Joe  Depugh  and  Small,  which  was  com- 
pleted by  the  exchange  of  deeds  and  transfer  of  securities,  ap- 
pellant at  the  time  of  the  signing  of  the  deed,  and  before  the 
exchanges  were  made,  directed  her  husband  to  secure  the  ad- 
vice of  the  defendant,  and  have  him  act  as  her  agent  in  carry- 
ing out  the  deal.  That  the  defendant  was  experienced  in  busi- 
ness, and  plaintiff  was  unable  to  read  or  write,  and  she  relied 
upon  the  defendant,  and  at  her  request  he  undertook  to  and 
did  act  as  her  agent  in  the  transaction.  She  charges :  That  the 
defendant  acted  in  bad  faith.  That  he  was  at  the  time  acting 
as  the  agent  of  Small,  without  her  knowledge.  That  one  of 
the  main  considerations  for  the  agreement  was  the  $3,650  con- 
tract, and  that  the  defendant  orally  stated  that  he  would  guar- 
antee the  contract  to  be  good,  if  she  closed  the  deal,  and  relying 
upon  such  guaranty,  she  did,  thnmgh  the  defendant,  close  the 
deal.  That  thereaft«r,  without  the  knowledge  or  consent  of 
plaintiff,  and  in  fraud  of  her  rights,  the  defendant  canceled 
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the  said  contract  of  Jones,  to  her  damage  aod  loea  in  tlie  sum 
of  $3,650. 

The  second  count  charges  the  same  facta,  and  that  the 
cancellation  of  the  contract  was  made  by  Frazier  aa  her  agent 
and  without  her  authority. 

In  another  count  it  is  charged  the  guaranty  of  the  $3,650 
contract  is  alleged  to  have  been  made  "to  Joe  Depngh,  agent 
of  plaintiff,  and  to  plaintiff,"  as  an  inducement  to  procnring 
the  deed  from  Small,  and  for  the  pecuniary  benefit  of  the  de- 
fendant, and  that  she  was  induced  thereby  to  make  the  convey- 
ance, and  that  defendant  refuses  to  keep  his  contract  of 
guaranty,  and  by  releasing  the  contract  of  Jones  has  caused 
her  damage,  as  claimed.  The  answers  of  these  several  counts 
were  general  denials.  A  jury  trial  was  had,  resulting  in  a 
verdict  for  the  defendant,  and  plaintiff  appeals. 

II.  The  claims  made  by  appellant  in  the  three  counts  are 
as  stated  in  argument :  First,  that  the  defendant,  as  her  agent, 
acted  in  bad  faith,  to  her  loss;  second,  that  he  is  liable  aa  for 
conversion ;  and,  third,  upon  an  oral  guaranty. 

The  errors  assigned  are  in  failing  to  submit  the  issue  of 
agency,  the  fraud  of  the  agent,  or  conversion  by  the  agent  to 
the  jury,  in  refusing  offered  instructions,  in  admitting  incom- 
petent testimony,  and  in  overruling  a  motion  for  new  trial. 

Instructions  No.  1,  2,  3,  and  9  offered  by  the  appellant  all 

related  to  the  claim  of  agency  of  Frazier,  stating  what  was 

necessary  to  constitute  such  relation,  and  the  good  faitfa  which 

is  required  of  one  who  is  so  acting.    As  gen- 

1.     iNSTHniTHlNS  : 

ref|"*^i  of  re-      eral  statements  of  the  law,  no  fault  can  be 

found  with  them;  but  we  can  discover  no 

error  in  refusing  to  give  them,  as  the  trial  court  in  its  instruc- 

fions,  as  fully  as  the  case  required  under  the  facts,  submitted 

the  substance  of  the  offered  instructions. 

The  defendant  was  a  cashier  of  a  bank  at  Magnolia,  and 
plaintiff  testified  that  lie  advised  her  sbout  her  business  af- 
fairs, as  she  might  need  assistance.  This  was  to  sustain  the 
claim  of  confidential  relations  and   reason   for  seebing  his 
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aBststance  in  the  traiuaotion.  Her  husband  testified  in  sub- 
stance the  Bame,  bat  on  croaB-ezamination  it  appeared  that 
their  dealings  with  the  bank  or  the  defendant  had  been  few ; 
that  they  kept  no  deposit  nor  had  left  no  papers  there  prior 
to  this  time.  The  proof  of  the  alleged  agency  depended  almost 
solely  vpoa.  the  testimony  of  her  husband,  supported  by  her 
totimony  that  she  requested  him  to  ask  Frazier  to  so  serve. 

The  evidence  is  practically  uncontradicted  that  the  trade 
between  Small  and  Joe  Depugh  was  agreed  upon  as  to  all  its 
terms  before  the  defendant  knew  of  it,  and  his  knowledge 
came  from  the  request  of  Small  for  a  loan  to  complete  it  The 
transaction  was  up  to  that  time  conducted  by  the  husband  of 
the  plaintiff,  who,  in  one  count  of  her  petition,  the  appellant 
alleges  was  her  agent.  That  ke  was  so  acting  and  with  her 
knowledge  we  think  cannot  fairly  be  questioned  under  the 
evidence,  and  with  such  authority,  and  with  no  proof  to  con- 
nect the  defendant  with  the  transaction  prior  to  the  applica- 
tion for  the  loan,  the  inatmetions,  as  fnlly  as  was  the  right  of 
appellant,  presented  that  question  to  the  jury. 

III.  The  liability  of  the  defendant  as  guarantor  was  fully 
and  correctiy  presented  to  the  jury  in  instructions  as  favorable 
to  the  appellant  as  was  her  right.  There  was  dispute  as  to 
whether  he  did  so  guarantee  the  payment  of  the  $3,650  con- 
tract, and  the  finding  by  the  jury  of  no  liability  has  ample 
support 

IV.  Error  is  charged  in  not  submitting  the  issue  of  frand. 

The  record  satisfactorily  and  conclusiTely  shows,  as  we  have 

already  stated,  that  the  main  transaction  was  completed  before 

the  defendant  in  any  way  became  connected 
2.  Fbittd:  owl  ...  ,    ,       —       .     ,    . 

eutemeDt  of      With  it,  and  that  Frazier  s  mterest  was  simply 

in  procuring  the  loan.  The  &aud,  if  any,  re- 
lied upon  consisted  in  the  oral  guaranty  of  payment  of  the 
Jones  contract,  a  paper  he  had  not  seen  at  the  time  the  alleged 
guaranty  was  made,  and  as  agent  in  causing  the  cancellation 
of  that  obligation  to  her  loss.  As  to  the  first  element,  it  was 
but  a  person^  contract,  if  the  guaranty  was  made,  lacking  the 
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essential  features  of  a  fraudulent  act.  There  was  no  misrepre- 
Beutation  of  a  fact,  but  only  a  promise.  Hazlett  v.  Burge,  22 
Iowa,  535.  As  to  the  other  feature  in  the  claim  of  fraud,  the 
trial  coturt  instructed  that  the  undisputed  facts  showed  that, 
after  the  deed  was  made,  the  Jones  contract  was  assigned  to 
Metcalf,  and  a  deed  to  the  Metcalf  land  was  made  to  plaintiff, 
and  that  it  was  thereby  undertaken  to  release  the  Jones  eon- 
tract.  To  constitute  fraud  as  between  the  parties  to  this  ac- 
tion, there  was  needed  proof  of  agency  and  the  violation  of  a 
fiduciary  duty ;  and  in  this  respect  the  evidence  was  bo  want- 
ing in  probative  force  that  it  was  not  sufficient  to  require  its 
Bubmiasion  to  the  jury.  The  submission  of  the  ease  under 
the  instmctions  was  in  such  manner  as  to  fairly  present  every 
question  arisiiig  under  the  issues  and  the  evidence.  Other 
questions  argued  as  to  the  correctness  of  the  instructions  are 
not  covered  by  the  errors  assigned. 

V.  Error  is  urged  in  admitting,  over  objections,  testi- 
mony as  to  the  acts  and  statements  of  Joe  Depugb,  relating  to 
the  trade;  it  being  claimed  that  there  was  no  competent  evi- 
B   AoBwcT  -  dcnce  to  show  that  he  had  anthority  to  act  as 

eridence.  tj,g  gg^jjt  (,f  jjis  wife  in  the  matter.   It  is  suftt- 

cient  to  say  that  there  was  proof  which  afforded  a  basis  for 
that  aa  a  fact,  and  there  was  no  error  in  that  reject 

The  verdict  of  the  jiuy  was  fuUy  warranted  by  the  facts. 
Indeed,  there  is  fair  question,  not  now  needed  to  be  deter- 
mined, whether  a  verdict  for  plaintiff  should  have  been  per- 
mitted to  stand.    We  find  no  error. — Affirmed. 

XiADD,  C.  J.,  and  Debheb  and  Oaynob,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  E.  C.  Spabks,  Appellant. 

CMmlnal  law:     mcEST:      COREOBoeation.     The  corroborBting  evidence 
1     reqnired  in  cssee  of  rape,  seduction  and  other  designated  eases,  is 
not  required  in  a  cabs  of  incest,  especiaJly  where  the  female  was 
under  the  age  of  eoaaent. 
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6UB«:  BEASONABLi  doubt:  iNSisucnoH.  The  fact  that  the  eoart  in 
2  deflniug  incest  did  not  require  in  tlie  tame  connectioii  that  the  finding 
must  be  beTond  a  reaBonable  dtrabt  was  not  erroneoue,  where  the 
rule  as  to  the  weight  of  evidence  and  the  facta  necessary  to  be 
proven  were  eorrectlj  stated  in  a  subsequent  paragraph  of  the  same 
instruction. 

Appeal  from  Decatur  District  Court. — Hon.  Thos.  L.  BIai- 
W£LL,  Judge. 

Wednesday,  Decehbeb  16, 1914. 

Appbaij  by  defendant  from  a  conviction  of  incest. — Af- 
firmed. 

C.  W.  Hoffman  and  Y.  R,  McOinnia,  for  appellant. 

George  Cosson,  Attorney  General,  and  Sharp  &  Parrisk 
and  Ed.  U.  Sharp,  for  the  State. 

WiTHROw,  J. — I.  The  defendant,  E.  C.  Sparks,  was  tried 
under  an  information  sworn  to  and  filed  by  the  county  attor- 
ney, charging  him  with  the  crime  of  incest  alleged  to  have  been 
committed  with  his  daughter,  Erva  Sparks,  on  or  about  June 
5,  1912,  in  Decatnr  county  of  this  state.  There  was  a  trial 
with  a  verdict  of  guilty,  and  jndgmeiit  of  imprisonment  was 
pronounced.  At  the  proper  time  objections  were  made  to  cer- 
tain instructions  given  by  the  trial  court,  and  were  overruled. 
These  objections,  together  with  the  claim  that  the  verdict  waa 
not  supported  by  sufficient  evidence,  were  made  the  basis  of  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  which  was 
overruled.  The  case  is  presented  to  this  court  on  appeal  on 
the  abstract  of  the  record  and  an  amendment,  without  argu- 
ment, and  without  other  assignments  of  error  than  arise  in 
the  exceptions  duly  taken  to  the  ruling  against  the  motion  for 
new  trial.  The  appeal  having  been  taken  by  the  defendant, 
and  the  record  being  before  us,  it  is  our  duty,  under  Code, 
section  5462,  to  inspect  it  and  determine  from  it  if  manifest 
error  was  committed  by  the  trial  court. 
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II.  Ervft  Sparks,  the  daughter,  was  ihirteen  yeara  of  age 
at  the  time  of  the  trial  in  the  district  court,  which  was  in  Oc- 
tober, 1913.  The  crime  is  alleged  to  have  been  committed  more 
than  a  year  before  that  time.  The  evidence  on  the  part  of  the 
state  tended  to  establish  the  fact  of  illicit  relations  between 
the  father  and  daughter,  as  to  the  fact  itself  baaed  largely  if 
not  entirely  on  the  testimony  of  the  daughter.  The  parties  had 
been  living  in  the  home  of  the  mother  of  the  defendant,  and 
with  her.  From  the  evidence  it  appears  that  the  child  had 
lived  in  Colorado  at  the  time  of  the  death  of  her  mother ;  and 
following  that  she  was  taken  into  another  family  residing  in 
that  state,  where  she  remained  for  about  five  years,  and  was 
then  sent  to  a  state  home  for  children.  From  there  she  was 
brought  by  the  defendant  to  the  home  of  his  mother  in  Iowa; 
she  at  the  time  being  about  eight  years  of  age.  The  defendant 
testified  that  the  child  slept  with  him  for  about  two  years 
after  she  came  to  Iowa,  and  after  that  occupied  a  room  down- 
stairs. In  the  spring  or  summer  of  1912  the  defendant  erected 
a  tent  in  the  yard,  and  this  was  used  as  a  place  to  sleep  by 
him,  his  daughter,  and  for  a  few  times  by  his  stepfather.  The 
testimony  varies  as  to  the  time  the  tent  was  erected,  and  thM 
we  shall  later  notice,  as  it  goes  to  a  material  but  not  conclusive 
fact  in  the  case.  The  daughter  testified  that  her  father  had 
sexual  intercourse  with  her  at  four  difFerent  times,  two  of 
which  were  in  the  tent,  and  in  response  to  a  leading  queatioa 
fixing  the  last  time  as  the  latter  part  of  August  A  chUd  was 
born  to  the  daughter  July  20,  1913,  and  at  the  trial  she  testi- 
fied that  the  defendant  was  its  father.  On  March  29th  of  that 
year,  her  condition  being  discovered,  she  made  affidavit  that 
her  father,  Edward  C.  Sparks,  was  the  father  of  the  child,  and 
that  he  was  the  only  person  who  had  had  intercourse  with  her. 

Hazel  Dodd  testified  as  to  her  acquaintance  with  both  par- 
ties; that  her  home  and  that  of  defendant's  mother  were  abont 
sixty  feet  apart;  and  that  in  the  summer  of  1912  there  was  a 
tent  in  the  yard  between  the  houses,  about  fifteen  or  twenty 
feet  from  her  bedroom  window;  that  she  knew  the  voices  of  the 
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parties;  and  that  one  night  about  half  past  11  o'clcx^  sbe  heard 
Erva  say, ' '  Now  stop,  quit,  do  you  hear  me ! "  and  then  slapped 
him.  This  occurred,  as  she  testified,  some  time  in  July,  after 
the  4th,  and  towards  the  last  of  the  month.  Mrs.  Annie  Dodd, 
mother  of  Hazel,  testified  in  substance  the  same  as  her  daugh- 
ter, and  also  that  once  after  that  she  heard  the  defendant  say, 
"poll  up  your  feet."  The  date  of  the  purchase  of  the  tent  by 
the  defendant  is  fixed  as  June  2,  1912,  by  the  man  who  sold  it. 

After  the  arrest  of  Sparks  the  girl  Erva  wrote  a  statement 
which  sbe  left  on  the  table  in  a  room  of  the  home,  for  her 
grandmother,  in  which  she  said  that  a  young  man  of  the  neigh- 
borhood, naming  him,  was  the  one  to  blame  for  her  condition. 
At  the  trial  she  testified  that  the  statement  in  the  note  was  not 
true.  Other  witnesses  testified  to  the  fact  that  the  father  and 
daughter  occupied  the  tent  for  sleeping  purposes,  and  as  to 
the  time  when  it  was  erected. 

At  the  conclusion  of  the  evidence  on  the  part  of  the  state, 
and  cm  motion  of  the  defendant  that  it  be  required  to  so  do, 
the  state  elected  to  rest  its  case  on  the  act  of  intereouiise  in  the 
tent  in  June,  1912 ;  and  following  this  a  motion  for  a  verdict 
of  not  guilty  was  made  on  the  ground  that  as  to  the  date  elected 
there  was  no  corroboration.  This  motion  was  overruled  apd 
exception  was  taken. 

On  the  part  of  the  defense  there  was  evidence  to  the  effect 
that  Sparks  traded  the  tent  to  one  McVay  on  the  7th  of  Au- 
gust, and  that  this  was  two  weeks  before  the  aviation  meet  at 
Garden  Grove,  which  event  was  flcied  by  the  daughter  as  about 
the  time  when  the  last  intercourse  was  had  in  the  tent.  The 
mother  of  the  defendant  testified  that  her  granddaughter  had 
told  her  before  the  note  to  her  was  written  that  her  father  was 
not  guilty.  The  defendant  as  a  witness  in  his  own  behalf 
testified  as  to  the  relations  between  his  daughter  and  himself, 
that  they  had  at  no  time  heeai  unlawful,  and  that  the  con- 
versation alleged  to  have  been  heard  by  the  Dodds  never  oc- 
curred. On  cross-examination  the  defendant  admitted  that 
he  had  previously  been  convicted  of  A  felony  on  his  plea  of 
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guilty  and  was  impriaoned  in  the  penitentiary,  WitnesecB  in 
rebuttal  testified  that  the  general  moral  character  and  repnta- 
tion  for  truth  and  veracity  of  the  defendant  was  bad. 

III.  The  foregoing  presents  the  substance  of  the  evidence 
in  the  ease.  It  reveals,  e^iecially  as  to  dates,  those  not  uncom- 
mon variations  which  appear  in  the  statements  of  different 
witnesses  where  no  particular  thing  or  event 


arose  in  the  case  such  dispute  of  fact  as  fully 
warranted  the  submisdou  of  the  case  to  the  jury,  unless,  as 
contended  by  appellant,  there  should  have  been  corroboration 
of  the  testimony  of  the  daughter.  This  court  has  held,  in  State 
V.  Kouhns,  103  Iowa,  720,  that  in  prosecutions  for  incest  the 
rule  of  Code  1873,  section  4559,  as  to  the  corroboration  of  ac- 
complices, does  not  apply,  nor  does  Code  1897,  section  54S8, 
which  requires  corroboration  of  testimony  in  eases  of  rape, 
seduction,  and  others  of  like  character  which  are  particularly 
designated. 

In  State  v.  Heft,  155  Iowa,  21-36,  the  case  was  submitted 
to  the  juiy  upon  the  theory  that  voluntary  submisson  to 
the  act  by  the  prosecutrix  would  render  her  an  accomplice, 
whose  testimony  must  be  corroborated.  The  court  in  the  opin- 
ion stated  that  such  seemed  to  be  in  accordance  with  the  weight 
of  authority.  But  that  rule,  whatever  its  application  to  that 
ease,  is  without  force  here,  for  the  reason  that  the  daughter 
of  the  defendant  was  below  the  age  of  consent,  and  could  not 
as  to  that  act  be  an  accomplice. 

rv.  Criticism  is  made  of  a  part  of  instruction  No.  2,  which 
stated  that: 

If  you  find  from  the  evidence  that  the  defendant,  E.  G. 
Sparks,  being  the  father  of  Erva  Sparks,  had  sexual  inter- 
course with  the  said  Erva  Sparks,  within  the  time  and  on  the 
occanon  herein  limited,  he  is  guilty  of  the  crime  of  incest. 

The  omission  to  include  that  the  finding  must  be  beyond 
a  reasonable  doubt  is  the  basis  of  the  claim  of  error.    This  part 
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of  the  instraction  evidently  was  given  as  the  definition  of  the 
crime  of  incest.    In  a  sabsegaent  paragraph 

2.   BlMi:  re»iOn-        ,     .  ^  ,         . 

able  doubt ;       of  the  Same  instruction  was  correctly  given 
the  rale  as  to  the  weight  of  evidence,  and  ulti- 
mate facts  necessary  to  be  proven  in  order  to  warrant  a 
conviction.    Bead  as  an  entirety,  there  was  no  error  in  the 
instruction. 

We  have  carefully  gone  over  the  entire  record  which  has 
been  broaght  to  us. 

We  find  no  error,  and  the  judgment  of  conviction  most 
be — Affirmed. 

Law,  C.  J.,  and  Dbeueb  and  Qavnob,  JJ.,  concurring. 
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ABSTRACT  OF  TITLE.     Bee  Beal  FBOPEBir. 


Certioiul:  Bemedy  by  appeal  Certiorari  will  not  lie  to  correct  an 
erroneous  ruling,  no  matter  how  palpable  the  error,  if  there  is  a 
plain,  apeedy  and  adequate  remedy  by  appeal.  Barry  v.  District 
Court,  306.    ■ 

Certioiaii:  Hatote  of  lemedy.  As  a  general  rule  certiorari  ts  not 
available  to  review  a  ruling  upon  a  motion  for  change  of  venue,  ex- 
cept where  the  court  has  imposed  illegal  conditions  or  otherwise 
acted  illegally,  or  in  excess  of  its  jurisdiction.    Idem. 

Same.  The  remedy  in  case  one  seeks  to  restrain  the  action  of  court  in 
case  it  proposed  to  act  in  excesa  of  its  jurisdiction,  or  for  entire 
want  of  jurisdiction,  is  a  writ  of  prohibition  and  not  a  writ  of 
certiorari.    Hem, 

Certiorari:  Order  of  trial:  Discretion.  The  trial  court  has  a  dis- 
cretion in  the  matter  of  assigning  causes  tor  trial,  which  cannot  be 
controlled  by  certiorari,  except  in  cases  of  abuse  of  such  discretion; 
and  a  refusal  to  give  a  preference  jver  other  pending  cases  to  an 
appeal  from  the  action  of  a  board  of  superviBors  finding  a  petition 
of  consent  to  the  sate  of  liquor  sufficient  was  not  an  abuse  of 
discretion,     Jewett  v.  Ayres,  Judge,  431. 

Sam&  The  fact  that  there  is  no  right  of  appeal  from  an  order  refusing 
to  give  prcivdencv  to  the  trial  of  the  sufficiency  of  a  consent  petition 
to  the  sale  of  liquor  over  other  pending  causes  does  not  authorise 
a  review  by  certiorari.    Idem. 

Forum:     Bevlew  on  appeal.    When  an  action  has  been  brought  in 
equity  and  tried  upon  the  theory  that  it  was  one  of  equitable 
753 
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jurisdktioD,  it  will  be  so  considered  on  sppekl,  whether  the  plead- 
ings present  an  actioa  properly  triable  in  equity  or  at  law.  Steltier 
V.  Railway  Co.,  464. 

Sune:  Appeal:  Adjndication.  Where  plaintiff  broU[,ht  an  equitable 
action  to  recover  wages  allied  to  be  due,  and  upon  appeal  the 
judgment  for  plaintiff  was  reversed  without  an  order  for  remand- 
ing the  cause  or  for  a  new  trial,  and  a  subsequent  application  in 
the  appellate  court  for  a  lesser  sum  was  refused,  the  trial  court 
had  no  authority  thereafter  upon  a  motion  based  upon  the  same 
pleadings,  record  and  evidence,  to  enter  a  judgment  for  plaintilf 
for  a  lesser  sum;  as  the  determination  of  the  appeal  was  a  final 
adjudication  of  all  the  issues  involved.     Idem. 

Sams:  Appeal:  Reversal;  Dlsmliaal  sf  actitm:  Taxation  of  co^ts. 
Where  the  appellate  court  adjudges  that  plaintiff  is  not  entitled  to 
recover  on  his  petition,  it  is  not  necessary  for  the  .defendant  to  have 
the  petition  dismissed  by  the  trial  court,  although  the  appelhite 
court  failed  to  enter  a  formal  dismissal;  as  the  case  was  no  longer 
pending  in  any  court.  It  was  proper,  however,  upon  the  flling  of  a 
procedendo  for  the  defendant  to  move  for  a  retaxation  of  coots. 

Habeas  coipus:  Petition:  DMnntier.  A  petition  in  habeas  corpus 
based  on  the  ground  that  the  petitioner  did  not  plead  guilty  in 
person,  which  alleged  that  when  the  ease  came  on  for  hearing 
the  defendant  appeared  in  open  court  in  person  and  hy  attorney, 
withdrew  his  plea  of  not  guilty  and  entered  a  plea  of  guilty  as 
charged  in  the  indictment,  sufficiently  showed  that  he  made  Us 
plea  of  guilty  himself,  and  was  demurrable.  Lockard  v.  Sanders, 
S33. 

ADOPTION  or  OHILDSEN. 

Contract:  Validity.  A  contract  between  parties  desiring  to  taks 
a  child  into  their  family  and  a  society  having  the  care  of  homeless 
children,  providing  that  such  parties  should  properly  care  for  and 
educate  the  child,  and  upon  his  arrival  at  majority  should  give 
him  a  spedflcd  sum  of  money  and  certain  clothing  and  thereafter 
permit  him  to  enjoy  their  home  the  same  as  though  he  were  their 
own  child,  was  not  a  statutory  adoption  entitling  the  child  to 
inherit,  although  styled  articles  of  adoption;  as  a  legal  adoption 
can  only  be  accomplished  by  following  the  method  pointed  out  by 
the  statute.  A  contract,  however,  of  this  character  is  not  contrary 
to  public  policy  and  should  be  construed  and  enforced  according 
to  Ha  termsi  but  in  the  instant  case  the  all^ations  of  the  petition 
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were  not  such  aa  to  authorize  relief  in  any  form.     Rilef  v.  Mc- 
Kinney,  SOe. 

AOENOY.     Bee  Fkaud— Bbal  Pbophity. 

Conumuion:  Evidence.  In  thm  action  to  recover  a  commiaaion  for 
procuring  a  purchaser  of  land,  wliicb  the  owner  conveyed  to  a  pur- 
chaser procured  bj  another  agent,  the  evidence  as  to  which  agent 
first  reported  a  sale  that  was  ratified  by  the  owner  ia  held  to 
authorize  a  verdict  for  the  plaintiff.     Harvey  v.  Hain,  858. 

Kecovary  of  additional  commission.  Where  the  owner  of  the  land 
and  an  agent  agreed  upon  the  commiBsion  in  case  of  a  sale  and 
further  agreed  that  if  the  agent  procured  another  to  assist  in 
making  the  sale,  the  owner  should  pay  such  other  agent  an  addi- 
tional commisaion,  evidence  merely  that  the  original  agent  took  a 
party  with  him  when  showing  the  land,  who  simply  pointed  out  the 
location  of  the  tile  laid  in  the  land,  was  not  sufficient  to  authorize 
recovery  of  the  additional  commiaaion  by  the  original  agent.   Idem. 

Evidence.  Where  there  waa  evidence  from  which  the  jury  would 
have  been  justified  in  finding  that  a  husband  was  authorized  to 
act  as  his  wife's  agent,  the  admiaaion  of  evidence  as  to  the  acts 
of  the  husband  concerning  a  trade  made  by  the  wife  was  not 
erroneous.    Depugh  v.  p^sier,  742. 

APPEAL.    s««  Dbainaqb. 

AdUtlona]  briefs:  Motion  to  strike.  The  appellate  court  will  con- 
sider its  own  caaea  regardless  of  whether  they  are  cited  in  the 
briefs  of  counsel;  and  for  that  reason  a  motion  to  strike  an 
additional  brief  citing  merely  decisions  of  this  state,  but  contain- 
ing no  additional  argument,  on  the  ground  that  it  waa  filed  too 
late  wilt  be  overniled.    Covert  v.  Town  of  Lovilia,  163. 

Aipuntnt:  Motioii  to  atiilce.  An  argument  on  appeal  will  not 
ordinarily  be  stricken  because  filed  out  of  order,  provided  it  is 
filed  in  time.    Craig  v.  Craig  EsUte,  340, 

AarignmeBt  of  errott.  An  appellant  is  required  by  the  rules  to 
disclose  all  of  the  points  relied  upon  for  reveraal  in  hie  original 
brief.  Objections  not  thus  indicated  are  waived  and  cannot  be 
raised  by  an   additional  brief.     State  v.  Frutiger,  550. 

CluuiKe  vf  venne.  An  appeal  will  not  lie  directly  from  a  ruling  on  a 
motion  for  change  of  venue;   but  on  an  appeal  from  the  final 
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judgmeot  the  ruling  on  the  motion  to  change  may  be  reviewed. 
BuTj  V.  Diatrict  Court,  306. 

Kiroii  cued  by  TCrdict.  Erron  growing  out  of  an  affirmative  de- 
fence to  an  action  upon  which  the  jury  found  eapecially  in  favor 
of  the  plaintiff,  was  non- prejudicial  to  plaintiff.  Uiller  v,  Horine, 
3S7. 

Failure  to  pnttat  the  evidetm:  Pienunptiaii.  Where  an  Appellant 
fails  to  preserve  and  present  the  evidence  on  appeal  it  will  be 
aasumed  that  it  justified  a  submission  of  the  issue  rvised  upon 
the  material  allegations  of  the  indictment  by  a  plea  of  not  guilty. 
SUte  V.  Frutiger,  S50. 

I>aw  of  the  caie.  The  determlnatioo  of  a  questfam  on  ■  former 
appeal  becomes  the  law  of  the  case,  and  will  not  be  reverved  on  a 
■econd  appeal  of  the  same  case.    Lavalleur  v.  Hahn,  269. 

Objectioiu  not  urged  below.  A  party  can  not  urge  on  appeal  qnee- 
tioni  not  raised  in  the  trial  court  Thus  when  defendant  accused 
of  murder  made  no  objection  to  the  instructions  in  the  trial  court 
because  not  submitting  the  different  degrees  of  aaaault,  and  failed 
to  raise  the  question  in  a  motion  for  a  new  trial  he  could  not  urge 
the  point  on  appeal.    State  v.  Piernot,  3S3. 

S«Ttow  of  court  findings  In  lew  actions.  Where  a  law  action  is 
tried  to  the  court  its  finding  has  the  force  and  effect  of  a  jury 
verdict,  and  if  there  ia  evidence  to  support  it  the  finding  will  not 
be  disturbed  on  appeal,  although  the  appellate  court  might  have 
reached  a  different  conclusion.     Sprecber  v,  Ensmiger,  IIS. 

Trial  da  novo.  Proceedings  for  the  conformation  of  an  executor's 
report  are  not  triable  de  novo  on  appeal,  even  though  the  executor 
asked  that  a  release  given  by  the  testator  for  the  payment  of  a 
note  held  by  him  be  cancelled,  because  never  delivered.  Towneley 
v.  Townsley,  228. 

ASSAULT  AND  BATTEBY. 

Evidence:  Snbmiailon  of  iuaea.  In  this  action  for  assault  and 
battery,  the  evidence  is  reviewed  and  held  to  require  sabmission 
of  the  question  of  the  character  and  nature  of  the  assault.  Sdituldt 
T.  Mehan,  236. 

ATTAOHMENT. 

Garalahment:  Liability  of  gatnlihee.  A  judgment  creditor  ean 
acquire  no  greater  rights  against  the  gamidiee  than  the  judgment 
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debtor  himself   would   have.  If  he  sought  to  recover  from  the 
garnuhee.    Hoyt  v.  ClemanB,  330. 

Sufficiency  of  evidence.  In  this  actMU  upon  promissor;  notes  aided 
by  attachment,  the  question  of  whether  defendant  fraudulently 
conveyed  his  property  for  the  purpose  of  defc&ting  a  creditor  was 
(or  the  jury.    Shriver  v.  Prawley,  419. 

Action  by  goaidlan:  Exemplary  damages.  Exemplary  damages  for 
the  wrongful  isanance  of  an  attachment  at  the  suit  of  a  guardian 
are  not  allowable  against  the  ward.    Idem. 

Saaw:  Piejndice.  Where  eiemplsry  damages  were  erroneously 
allowed  and  it  cannot  be  determined  what  the  actual  damages  were, 
the  error  was  prejudicial.    Idem. 

Wrongf^  attachment:  Damages:  Evidence.  Where  the  defend- 
ant in  attachment  specified  the  items  of  damage  for  wrongful 
issuance  of  the  writ,  but  did  not  include  therein  any  claim  for  lost 
time,  evidence  in  support  of  such  claim  was  not  admissible.   Idevi. 

Damages:    Interest    Where  funds  due  the  defendant  are  wrongfully 
held  under  garnishment  proceedings,  interest  thereon  for  such  time 
*    is  an  element  of  damage.    Idem, 

Evidence;  Inatrnctlons.  Where  the  court  instructed  on  a  counter 
claim  for  wrongful  attachment  that  a  question  of  tender  was  for 
the  court,  further  instruction  that  the  jury  should  not  consider 
the  evidence  on  that  subject  in  determining  whether  the  attach- 
ment was  wrongful  might  properly  have  been  given,  but  in  view 
of  the  other  instnictionH  in  the  instant  case  its  refusal  was  not 
prejudicial  error.     Idem. 

Finding  of  conrt:  Hirmleit  eiToi.  Any  error  in  a  finding  of  the 
court  as  to  the  sufficiency  of  a  tender  of  the  amount  due  on  prom- 
issory notes,  which  was  not  stated  to  the  jury,  was  not  prejudicial 
to  plaintiff  on  appeal  from  the  verdict  on  defendant's  counter 
claim  for  the  wrongful  issuance  of  an  attachment.    Idem. 

ATTOSNETS. 

Taxation  of  attorney's  f«e«.  Attorney's  fees  are  not  taxable  in  a  suit 
upon  a  note  unless  the  statutory  attorney's  aflSdavit  is  filed  with 
and  at  the  time  of  filing  the  petition.  State  Bank  of  WUlioms 
V.  Qish,  S2«. 
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AUTOHOBILES,     Bee  KtauQZscm. 

BANEEUPTOT. 

Preference:  Wairei.  An  agreement  among  the  creditor*  of  an 
insolvent  debtor,  after  knowledge  of  bis  ineolvencj,  to  apportion 
bis  iasursDce  money  among  tbem  (or  tbe  purpoM  ot  avoiding 
bankruptcy  proceedings,  is  a  waiver  on  the  part  of  one  of  such 
creditors  of  any  rigbt  to  tiie  fund  by  virtue  of  an  order  on  tbe 
insurance  company  given  him  prior  to  tbe  agreement  and  to  his 
knowledge  of  the  ineolvency;  and  tbe  order  is  no  defense  to  an 
action  by  the  trustee  in  bankruptcy  to  recover  the  amount  of  the 
inaurance  money  received  by  sudi  creditor.  Schuetz  v.  Inter- 
national Harvester  Co.,  634. 

Same:  Bstoppei  The  acceptance  of  the  Insurance  money  waa  also  a 
waiver  of  any  right  under  notes  and  a  mortgage,  on  that  portion  of 
the  stock  of  tbe  debtor  destroyed  by  fire,  given  the  creditors  four 
months  prior  to  the  fire;  and  since  the  creditor  had  no  right  to  tbe 
ioBurance  money,  except  through  the  bankruptcy  proceeding,  to 
permit  bim  to  accept  hia  share  of  the  fund  under  tbe  creditor's 
agreement  and  alao  inaiat  on  bis  notes  and  mortgage  would  be 
prejudicial  to  the  other  creditors  and  the  trustee,  and  he  waa 
therefore  estopped  from  relying  thereon.    lien, 

BASTABDS.      See  Wills. 

BILLS  AND  NOTES.  See  Nbootiablb  iKsntimHTB, 

BRIDGES.      See  Hiohwats — Municipal  C<»poiutioks. 

BOUNDABIBS.      See  Beal  Pbopibtt. 

CARRIZSS. 

Interstate  shipment;  ReKnIa,tion.  An  interstate  shipment  of  prop- 
erty  is   governed   by   the   regulations   imposed   by  Congress;   and 

the  atate  statute  providing  that  no  contract,  receipt  or  rule  shall 
exempt  the  carrier  from  any  liability  which  would  exist  In  tbe 
absence  of  auch  agreement  or  rule  has  no  application.  Heilman 
A  aark  V.  Railway  Co.,  313. 

Contracts  of  shipment:  Bates:  Value  in  case  of  loao.  Where  an 
interstate  carrier  has  regularly  filed  a  tariff  of  rates,  showing 
different  rates  upon  the  same  commodity,  based  upon  difl'erent 
valuations,  the  schedule  of  rates  becomes  a  part  of  tbe  contract 
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o{  •hipinent,  and  Aittoiiiatkally  fixes  the  ntt«  when  the  value  is 
speci6ed  in  the  contract;  and  where  a  shipper  a^reeB  to  a  certain 
valuation  for  the  purpose  of  securing  the  lower  rate  he  is  bound 
by  the  value  bo  fixed  in  case  of  loss.     Idem. 

Contract  of  shipment:  Conaideratlon:  Evidnice.  Where  both  plain- 
tiff and  defendant  pleaded  the  contract  of  interstate  shipment, 
which  fixed  the  value  of  the  propertj  for  the  purposes  of  ship- 
ment, and  provided  that  the  recovery  in  case  of  loss  should  not  bo 
greater  than  the  stipulated  value  upon  which  the  rate  of  shipment 
WM  based,  it  was  competent  for  the  defendant  to  show  the  oonsid- 
oration  for  the  contract,  and  for  ttiat  purpose  the  tariff  and  schedule 
of  rates  was  receivable  in  evidence.    Idem. 

Miipment  of  live  stock:  Nezlisence:  Evidence.  Where  a  contract 
for  the  interHtate  shipment  of  hoga  provided  that  the  shipper 
should  prepare  and  bed  the  car,  and  there  was  an  issue  as  to 
whether  a  number  of  the  hogs  died  in  transit  because  of  plaintiff's 
negligence  in  preparing  the  car,  or  because  of  the  n^ligencc  of 
defendant  in  failing  to  properly  water  them,  evidence  of  the  man- 
ner of  preparation  of  the  other  cars  in  which  hogs  were  shipped  in 
the  same  train,  and  which  received  the  same  treatment,  none  of 
which  died,  was  admissible.     Idem. 

Interstate  conuneico:  Pleadings.  Wher°  the  defendant  express  com. 
pany,  in  an  action  against  it  to  recover  an  alleged  overcliai^e  for 
an  interstate  shipment,  admitted  that  it  was  within  the  Interstate 
Commerce  Act,  the  sufficiency  of  the  petition  with  reference  to 
such  act  was  properly  raised  by  demurrer,  although  there  was 
no  allegation  referring  to  the  terms  of  the  act.  Eerminghausen 
V.  Adams  Express  Co.,  S30. 

Sates:  Presumption.  Where  plaintiff  alleged  that  he  paid  a  certain 
transportation  charge  at  the  time  of  shipment,  and  was  required 
to  pay  an  additional  sum  at  destination,  but  failed  to  allege  that 
the  total  payment  was  not  the  true  and  published  rate,  it  will  bo 
presumed,  in  an  action  to  recover  the  alleged  overcharge  on  the 
interstate  shipment  that  the  total  amount  paid  was  the  legal  rate. 

Satei:  Falluie  to  post.  Failure  to  keep  express  rates  posted  at 
stations  aa  required  by  the  Interatate  Commerce  Act  is  not  esaen- 
tial  to  make  the  rates  legally  operative.     Idem. 

Bate*:  Pleadings.  In  an  action  against  a  carrier  to  recover  an 
alleged  overcharge,  the  allegation  that  if  the  rate  charged  waa 
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the  true  tariff  the  defendant's  agent  faleely  and  wrongfully  itated 
to  the  plaintiff  that  the  rate  was  a  lesser  sum,  which  he  paid  upon 
making  sliipnient,  was  consistent  with  tbe  fact  that  the  agent  made 
a,  mistake  or  that  he  favored  plaintiff  with  a  lower  rate,  and  in 
either  event  would  be  false  and  wrongful.    Idem. 

Kates:  Rebcte:  Overcharge;  Becovety.  Under  the  proTisioni  of 
the  Interstate  Commerce  Act  any  concession  from  the  published 
rates  is  an  unlawful  rebate.  So  that  whore  plaintiff  paid  a  certain 
charge  upon  making  an  interstate  shipment,  and  an  additional 
eum  at  destination,  which  was  the  legal  rate,  he  could  not  recover 
tbe  latter  sum  either  on  the  ground  of  fraud,  deceit,  or  the 
authority  of  the  carrier's  agent  to  bind  it;  as  neither  the  carrier 
Qor  its  agent  could  lawfully  contract  for  shipment  at  leas  than  tha 
filed  and  published  rate.    Idem. 

CESTIOHASL      See  Actions. 

CHAHGE  OF  VEITDB.      See  Appkal. 

CHATTEL  HOfiTGAGES.      Sm  Libns. 

COLLATERAL  INHERITANCE  TAX.      See  Estates  or  Dicbikhts. 

COUBnSSION  ON  SALE  OF  LAND.     See  AasHOT. 

CONDEMNATION.     See  Dkainaob. 

OONSPntACT. 

Evidence.  The  defendant  bank  agreed  with  plaintiff  to  act  as  her 
agent  in  the  sale  of  property  on  which  she  held  a  mortgage,  and 
to  turn  over  tbe  proceeds  to  apply  on  her  debt  from  the  mortgagor. 
After  the  sale  defendant  assigned  notes  held  by  it  to  another 
bank  that  also  held  notes  of  the  mortgagors,  and  it  immediately 
began  suit  thereon  and  garnished  the  funds  in  defendant's  hands. 
Defendant  did  not  disclose  the  contract  with  plaintiff  in  that 
proceeding.  Held,  that  the  evidence  was  not  sufficient  to  require 
submission  to  the  jury  of  a  charge  of  conspiracy  between  the  two 
banks  to  defraud  plaintiff  of  the  proceeds  of  the  property.  Laird 
V.  German  Savings  Bank,  187. 

Declarations  of  third  person.  The  declaration  of  one  co- conspirator 
made  in  furtherance  of  the  conspiiacy  is  admissible  in  evidence 
against  the  others;  but  where  one  of  the  parties  to  a  coaapiracy  for 
procuring  an  abortion  consulted  a  third  party  on  the  subject,  who 
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was  not  a  pai-ty  to  the  alleged  couepiracy,  prior  to  the  time  defend- 
ant could  have  had  any  part  in  the  transaction,  the  declaratioiis 
of  Buch  third  party  were  inadmiEOJble.    State  v.  Moon,  26. 

SUDB.  Where  a  conHpiracy  for  committing  an  abortion  was  formed 
between  the  woman  and  the  one  responsible  for  her  condition,  a 
pbTsiciait  by  subHequently  uniting  with  them  to  perform  the  opera- 
tion did  not  by  BO  doing  become  bound  by  their  acts  and  declara- 
tkiDB  previous  to  entering  the  combination.    Idem. 

COHSTITTTTIOMAL  LAW.     See  Dbainaqe. 


Violation  of  iujnaction:  Eridcncv.  In  this  contempt  proceeding  for 
the  puniahtnent  of  an  allied  violation  of  an  injunction  against  the 
ill^^l  sale  of  liquor,  the  evidence  of  defendant's  connection  with 
the  sale  b  held  Insufficient  to  warrant  his  conviction.  Fowler  v. 
Tennillion,  362. 

Rwlew  OB  certiorari:  Piejndlce  of  court;  Bndence.  Where  the 
trial  court  has  jurisdiction  of  contempt  proceedings  and  the  evi- 
dence is  sufficient  to  support  its  flndings,  its  judgment  will  not 
be  disturbed  on  certiorari  because  of  the  alleged  ezistence  of  any 
prejudice,  bias  or  improper  motive,  which  the  person  charged  with 
the  contempt  may  believe  influenced  the  decision.  In  the  instant 
case  court  adjourned  for  noon  recess  after  the  parties  had  offered 
their  evidence,  after  which  leave  was  granted  complainant  to  offer 
additional  evidence.  During  the  interim  the  presiding  judge,  believ- 
ing the  evidence  required  faim  to  hold  the  complainant  guilty  of 
contempt,  unless  the  additional  testimony  changed  the  situation, 
prepared  a  form  of  entry  to  be  used  if  necessary.  The  form  was 
in  fact  used,  but  such  conduct  was  proper  and  cannot  be  held 
prejudicial  to  defendant.     Murphy  v.  Wright,  Judge,  TS. 

Suae:  MiKondnct  of  jnioi:  Evidonce.  Trial  courts  are  charged 
with  the  duty  of  protecting  jurors  from  even  a  fair  Huapicion  that 
tltelr  verdicts  have  been  affected  by  improper  influences;  and  where 
It  appeared  that  a  member  of  the  panel  stated  during  a  trial  for 
murder  that  he  did  not  tbink  defendant  ou^t  to  go  to  the  peni- 
tentiary; was  seen  in  company  with  friends  of  defendant,  and  In 
a  saloon  with  a  brother  and  a  witness  for  defendant,  the  court  was 
Justified  in  adjudging  him  guilty  of  contempt.     Idem, 

Snffldoncy  of  dtatliiii:  Brideoce.  Although  the  citation  in  con- 
tempt proceedings  issued  to  a  Juror  was  not  a«  full  and  specific 
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fta  tlie  charge  made  a^inst  him  in  the  Kpplicktion  and  affidavit)! 
supporting  it,  Btiil  if  he  »ai  apprised  thereby  tliat  his  conduct  aa 
a  juror  wai  being  investigated,  it  was  sufficient,  the  complaint  aud 
affidavits  being  a  part  of  the  record  and  the  inquiry  being  confined 
to  the  mattera  therein  disclosed.  And  even  though  be  eoaM  not 
be  punished  for  acts  prior  t^i  the  time  be  was  drawn  on  the  jury, 
yet  evidence  of  the  aame  was  admissible  as  tending  to  explain  and 
give  color  to  the  acts  complained  of.     Idem. 


Bieadi:  DamagM.  In  an  action  for  breach  of  contract  the  plain- 
tiff ia  only  required  to  show  that  defendant  did  not  comply  with 
hie  agreement,  and  to  prove  the  amount  of  damages,  to  be  entitled 
to  recover;  and  in  case  the  defendant  admits  the  breach  no  other 
proof  is  necessary  to  entitle  plaintiff  to  nominal  damages.  Thus 
where  plaintiff  sued  for  breach  of  contract  to  construct  a  tile  drain 
and  defendant  admitted  his  failure  to  perform  but  alleged  the 
conatruction  of  an  open  ditch  as  a  substitute  plaintiff  was  entitled 
to  nominal  damages  without  further  proof;  and  recovery  could  not 
be  defeated,  in  the  absence  of  proof  of  novation  or  snbatitutioii 
of  contracts,  by  a  showing  that  the  open  ditch  was  as  beneficial 
to  the  owner  as  the  tile  drain  would  have  been.  Brown  v.  Hos- 
toller,  568. 

Biird«B  of  proof.  Under  the  foregoing  circumstances  the  defendant 
has  the  burden  of  establishing  his  defense  that  the  substituted  drain 
was  as  good  or  better  than  that  contracted  for,  and  plaintiff  waa 
not  required  to  prove  as  a  part  of  his  main  case  that  what  defend- 
ant did  was  not  in  performance  of  his  contract  and  not  as  beneficial 
as  the  drain  contracted  for.    Jden, 

Instrnctloaa.  An  instruction  requiring  plaintiff  to  prove  the  amount 
of  damages  sustained  by  the  breach  of  the  contract,  and  In  placing 
the  burden  on  defendant  to  prove  his  afHrmative  defense,  were  not 
inconsistent,  but  related  umply  to  the  burden  of  proof  on  distinct 
issues.    Idem. 

CoDCtmctlon:  Action  for  ptlc«;  Verilct:  ESect.  Where  the  con- 
tention of  the  parties  involves  the  terms  of  an  oral  contract,  and 
there  is  evidence  in  support  of  both  contentions,  the  issue  Is  for 
the  jury;  and  where  plaintiff  alleged  the  contract  to  be  that  defend- 
ant was  to  furnish  the  material,  board  plaintiff  and  his  help  while 
employed  in  digging  wells  for  defendant,  and  that  he  waa  to  pay 
ft  certain  price  per  foot  for  the  work,  regardless  of  whether  plain- 
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tiff  was  eucceaaful  in  completing  and  connecting  the  weiU  by 
means  of  pipe&  with  defendant's  main  well,  because  of  rock  or 
other  impediment  in  the  soil,  and  defendant  claimed  that  plaintiff 
was  to  complete  and  connect  the  wells  with  his  main  well  and  time 
increase  his  water  supply,  but  that  he  had  failed  to  do  so  and  had 
abandoned  the  work,  a  finding  that  plaintiff  was  entitled  to  recove)- 
upon  the  contract  was  of  necessity  a  finding  that  plaintiff  had  per- 
formed the  contract  as  he  alleged  it  to  be.  Howard  v.  Dickinson, 
1S7. 

Measure  of  damage*:  Quantnm  Heiuit:  Inatmction.  The  instruc- 
tion in  this  case  that  if  plaintiff  at>andoned  the  work  before  its 
completion  he  could  not  recover,  unlesB  defendant  was  using  and 
receiving  benefit  from  the  work,  was  not  erroneoua  because  permit- 
ting recovery  upon  quantum  meruit  for  which  no  basis  waa  laid  in 
the  pleadirigs;  as  the  jury  could  not  have  understood  it  to  author- 
ize recovery  except   for  the  contract  price.     Idem. 

Instractioas:  Conformity  with  iasues.  Where  the  court  in  an 
instruction  and  in  stating  the  issues  made  the  plaintiff's  right  of 
recovery  depend  upon  performance  of  the  work  for  the  purpose  for 
which  it  was  intended,  which  was  conceded  to  be  the  connection  of 
the  wells  in  question,  the  jury  was  not  misled  by  a  failure  to  more 
definitely  state  the  ultimate  purpose  to  be  attained.     Idem. 

Same.    As  the  court  told  the  jury  that  the  work  must  have  been 
done  in  a  workmanlike  manner  and  for  the  purpose  intended  to 
authorize  recovery,  failure  to  more  definitely  state  the  manner  in 
which  it  must  be  done,  its  purpose  being  conceded  by  both  parties,  v 
Idem. 


iMtnictiona:     Conformity  with  iuites:     Prejudice.     In  this  action 

for  the  price  of  wells  dug  for  the  purpose  of  connecting  the  same 
with  defendant's  main  well  and  thus  increasing  his  supply  of 
water,  an  instruction  that  if  plaintiff  had  proved  the  contract  as 
claimed  by  him  he  could  recover,  but  if  any  part  of  the  work  was 
not  done  in  workmanlike  manner  then  there  should  be  deducted 
from  the  contract  any  damage  resulting  to  defendant  as  shown  by 
the  evidence,  but  if  not  so  shown  no  deduction  should  be  made,  was 
but  a  correlatiTc  statement  of  the  rights  of  the  parties  and  was 
not   prejudicial,   although   no  such   issue  was  specifically   pleaded. 

Performance:  Conttmction.  Under  a  contract  for  the  construction 
of  a,  well  to  be  lined  with  a  six  inch  casing,  but  if  impossible  to 
carry  that  eize  casing  to  the  bottom  then  a  four  and  one-half  inch 
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casing  should  be  uaed,  the  contractor  was  not  entitled  to  cotnpea- 
aation  upon  using  a  two  inch  gaa  pipe  for  a  distance  below  the 
smaller  casing,     Gosson  v.  Witt,  B47. 

Snbttantial  perfoimance,  Bf  the  use  of  the  two  inch  gas  pipe  in  the 
bottom  of  the  well  rather  tlian  the  four  and  one-half  inch  caaing, 
aa  provided  in  the  contract,  it  appearbg,  that  the  gaa  pipe  waa 
conetructed  as  a  Hcreen  necessar;  to  furnish  sufScient  water,  that 
it  was  temporary  and  would  soon  require  remoral  and  replace- 
ment, a  matter  practically  impossible  at  that  depth;  held,  there 
was  DO  substantial  performance  of  the  contract  which  would  entitle 
plaintiff  to  recover.    Idem. 

SabatltQtion:  Breach:  Burden  of  ^oof.  The  defensea  to  an  actitm 
for  breach  of  contract  that  a  new  agreement  upon  a  new  consid- 
eration  waa  Hubatituted  for  the  original  agreement,  and  that  the 
new  agreement  was  in  complete  settlement  of  plaintiff's  claim 
for  damages,  are  affirmative  defenses  to  support  which  the  defend- 
ant has  the  burden  of  proof.     Sawyer  t.  Hawthorne,  410. 

Hodiflcation:  Accord  and  saticf action.  A  new  contract  or  a  new 
promise  or  agreement  may  be  accepted  in  satiafaction  of  a  previoiu 
obligation,  whether  performed  or  not.  And  if  accepted,  the  remedy 
for  a  breach  thereof  is  upon  the  new  agreement  and  not  upon  the 

old  one;  but  ordinarily  it  is  the  performance  of  an  agreement  and 
not  the  mere  promise  which  amounts  to  a  satisfaction.  Ordinarily 
an  accord  without  satisfaction  ia  of  no  validity  and  does  not 
supersede  the  ori^nal  agreement.     Idem. 

Modification  of  contract;  Evidence.  In  this  action  for  breach  of 
contract  to  convey  real  property,  the  question  of  whether  a  new 
agreement  was  intended  to  take  the  place  of  the  ori^nal  agreo- 

ment  was  for  the  jury.    Idem. 

CORPORATIONS. 

Betiiement  of  atock:  Termination  of  liability.  Insolvency  of  a 
corporation  or  nonuaer  of  its  franchise  for  the  term  of  two  years 
will  not  effect  a  retirement  of  stock,  under  a  provision  in  the 
certiflcate  making  it  subject  to  retirement.  The  provision  for 
retirement  contempiatea  eome  affirmative  action  by  the  corpora- 
tion, and  therefore  a  guaranty  to  pay  interest  until  the  stock  was 
retired  would  not  be  avoided  by  mere  nonueer,    Cownie  t.  Dodd,  627. 

Transfer  of  stock:  Ownership:  Evidence.  In  this  action  to  require 
a  transfer  of  corporate  stock  on  the  books  of  the  corporation,  the 
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evidence  U  held  to  show  that  the  peraoD  from  whom  complainant 
received  the  stock  was  not  the  real  owner,  and  that  plaintiS  was 
not  a  purchaseT  in  good  faith  for  value  and  in  the  ordioary  course 
of  buBineM.     Mudge  v.  Bailway  Mail  Equipment  Co.,  658. 

Sale  of  itock:  Bona  fide  pnrchaier:  Estoppel.  Certi&catee  of  cor- 
porate Btock  are  not  subject  to  the  rules  afforded  for  the  protection 
of  purchasers  of  commercial  paper,  but  where  a  corporation  issued 
its  stock  and  voluntarily  delivered  it  to  another,  indorsed  in  blank, 
it  thereby  created  an  apparent  title,  and  cannot  thereafter  assert 
its  title  as  against  a  good  faith  purchaser.  However,  a  purchaser 
knowing  that  the  seller  is  acting  in  fraud  of  the  rights  of  the  real 
owner,  or  having  information  aufficient  to  put  a  reasonably  prudent 
person  on  ioquiry  concerning  the  facts,  is  not  an  innocent  purchasei, 
and  the  above  rule  does  not  apply.    Idem, 

OOKVEYANCES. 

ConatractloD:  Joint  tenancy.  A  deed  will  be  construed  according  to 
the  intent  of  the  parties,  as  gathered  from  the  whole  instrument; 
and  while  the  granting  clause  when  considered  alone  may  aptly 
convey  a  fee,  still  if  from  the  instrumeiit  in  its  entirety  it  clearly 
appears  that  the  parties  intended  thereby  to  create  a  joint  tenancy 
with  right  of  survivorship  it  will  be  so  construed,  there  being 
no  fatal  repugnance  in  the  terms  of  the  instrument.  Wood  Adm'r 
T.  Logue,  436. 

Same,  A  joint  tenancy  with  the  right  of  survivorship  may  be  created 
by  a  conveyance  to  two  or  more  persons,  where  such  intent  clearly 
appears]  the  statute  merely  providing  that  such  conveyances  shall 
create  a  tenancy  In  common  "unless  a  contrary  intent  is  expressed." 

Same.  Where  the  clear  intent  of  a  conveyance  was  to  create  a  joint 
tenancy  between  the  grantor  and  the  grantees,  and  provided  that 
the  one  dying  last  should  be  the  absolute  owner,  the  use  of  the 
word  "inherit"  in  connection  with  the  survivorship,  while  not 
strictly  accurate  when  applied  to  acquiring  title  by  survivorship 
will  be  treated  as  a  mere  inaccurate  use  of  the  word.     Idem. 

Same.  The  provision  of  a  conveyance  that  all  of  the  parties  may 
occupy  the  property  as  a  home  so  long  as  they  remain  unmarried, 
but  upon  the  marriage  of  a  party  such  right  shall  cease,  is  not 
inconsistent  with  a  joint  tenancy,  but  merely  provides  a  con- 
tingency upon  which  the  tenancy  shall  cease.    litm. 
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SnrriTonhip:  Blglita  of  putiea.  Under  n  conveyance  erecting  m 
joint  teuaticy  and  proTiding  that  in  caae  of  the  death  of  one  of 
the  granteea  the  surviving  parties  shall  succeed  to  the  interest 
of  the  deceased,  the  survivors  take  directly  from  the  grantor  and 
not  through  decedent,  and  the  creditors  of  the  decedent  have  do 
right  in  the  property  as  against  the  survivors.     Idem, 

Ddlciency  in  acrMjce:  Beeoveiy  of  its  valne.  Where  land  was  con- 
veyed by  warranty  deed  as  containing  a  certain  number  of  aerea, 
the  purchaser  can  recover  on  the  covenants  of  warranty  for  a 
material  shortage,  regardiesa  of  the  fact  that  a  previous  contract 
and  bond  for  a  deed  did  not  contain  the  acreage,  Horn  v.  Phillips, 
169. 

D«ficieticy  in  acreasB:  Knowledge  of  grantee:  Becovery.  The  fact 
that  a  purchaser  of  land  knew  that  the  tract  did  not  contain  the 
number  of  acres  recited  in  the  deed  is  not  available  to  the  vendor 
as  a  defense  to  an  action  on  the  covenants  of  warranty  for  the 
value  of  the  shortage.     Idem. 

Deficiency  in  acreage:  Becovery:  Measure  of  damages.  In  an  action 
to  recover  for  a  material  shortage  in  the  acreage  of  land  conveyed, 
the  measure  of  damages  ia  the  value  of  the  shortage  at  the  rate 
per  acre  which  the  total  price  bore  to  the  number  of  acres  repre- 
sented to  be  in  the  tract.    Idem. 

Ftand:  Estoppel:  Evidence:  Damages.  Although  a  vendor  of  land 
may  have  been  entitled  to  set  aside  a  conveyance  by  quit-claim  deed 
on  the  ground  of  mistake  as  to  the  true  ownership,  yet  where  he 
fraudulently  represented  to  a  purchaser  as  a  means  of  inducing 
him  to  reconvey  the  property  that  he  had  previously  resold  it  to 
another,  who  held  a  prior  unrecorded  warranty  deed,  he  thus  waived 
his  right  to  rely  on  the  mistake,  and  was  estopped  from  basing 
bis  conduct  on  some  other  ground.  Evidence  held  to  establish  an 
estoppel.    Mullen  v.  Callanan,  367, 

Same:     Limitation  of  actions:     Fraud:     Notice.     An  action  to  set 

aside  a  second  conveyance  of  land  on  the  ground  of  fraud  and  to 
conilrra  the  title  under  a  previous  deed  la  cognizable  in  equity,  and 
the  statute  of  limitations  do«e  not  commence  to  run  until  the 
fraud  ia  actvmlly  disroverpd.  The  recording  of  a  deed  to  another, 
bearing  nothing  upon  its  face  to  indicate  fraud,  did  not  under  the 
facts  of  this  case  amount  to  notice.  Damages  may  be  recovered 
in  such  an  action  without  converting  it  into  one  at  law.    Idem. 

Same.  Although  an  action  might  have  been  brought  at  taw,  or  either 
at  law  or  in  equity,  if  defendant  deliberately  concealed  plaintiff's 
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oftiue  of  action,  of  which  Bhe  hod  no  kDonledge  or  notice,  the 
Btatute  would  not  commence  to  run  until  discovery  of  the  fraud. 
Idem. 

Sum:  Limitation  of  actions.  Where  plaintiff  brought  her  action 
within  one  year  after  discovery  of  the  fraud  of  her  grantor,  her 
action  wae  not  barred  by  a  failure  to  present  her  claim  to  his 
executors  within  one  year  after  their  appointment.     Idem. 

Jntiadiction:  Parties.  An  action  to  remove  a  cloud  upon  the  title 
to  real  property  is  of  an  equitable  nature  and  one  which  cannot 
be  tried  in  probate,  but  the  executors  of  an  estate  involved  are 
proper  parties  where  relief  in  dantagee  is  sought.    Idem. 

Same:  Fiaud:  UeMnre  of  damasea.  Where  plaintiff  waa  induced 
by  fraud  to  reconvey  laud  to  her  grantor  and  subsequently  pur- 
chased it  at  an  advanced  price,  she  was  entitled  to  recover  the 
amount  the  land  bad  increased  in  value  between  the  dates  of  the 
two  conveyances,  even  though  she  was  repaid  the  amount  of  the 
first  purchase  and  paid  more  than  her  land  was  worth  for  tha 
second  conveyance.     Idem. 

COSTS.      See  Ebtatis  or  Dicxdehts. 

OKIKINAL  LAW. 

Abortion:  Indiqtment:  Burden  of  proof.  On  a  prosecution  for 
murder,  the  result  of  an  unlawful  attempt  to  produce  a  miscar- 
riage, the  state  must  allege  and  prove,  not  only  the  unlawful  act 
resulting  in  death,  but  also  that  the  act  was  not  necessary  to  save 
the  woman's  life.    State  v.  Moon,  S6. 

Abortion:  Neceadty:  Burden  of  ptoof:  Brroneoui  rulings.  On  a 
prosecution  for  producing  a  miscarriage  resulting  in  the  woman's 
death,  the  necessity  of  the  act  as  a  means  of  saving  her  life  is  not 
a  matter  of  defense  but  must  be  affirmatively  shown  by  the  state; 
and  the  erroneous  rulings  of  the  court  placing  this  burden  upon  the 
defendant  were  not  cured  by  an  instruction,  that  before  the  defend- 
ant could  be  convicted  it  must  appear  from  the  evidence  that  it 
was  not  necessary  to  produce  the  miscarriage  to  save  her  life,  and 
that  defendant's  guilt  must  be  provenJ>eyond  a  reasonable  doubt. 
Idem. 

FUtht.  The  flight  of  a  person  is  no  more  than  a  confession  of  his 
guilt,  and  is  not  admissible  as  subetantive  evidence  in  favor  of 
another  charged  with  the  same  offense.     State  v.  Piemot,  3S3. 

iBCnt:  CortobOTJitlon.  The  corroborating  evidence  required  in  eases 
of  rape,  seduction  and  other  designated  cases,  is  not  required  in  • 


768  Index,  Vol.  167. 

CKMtxiL  I^w  CoDttnned 

cue  of  inceat,  eapecUllr  where  the  fenule  wu  under  Um  age  of 
conRcnt.     SUte  v.  Sparks,  716. 

Ineeit:  SUtnte.  The  crime  ol  incest  cmn  only  be  committed  by 
cohabitation  or  intercourse  between  peraons  related  within  the 
degrees  of  consanguinity  or  aBinity,  whose  inter- marriage  is  spe- 
cifically prohibited  by  statute.  The  statute  will  not  be  construed 
to  include  those  not  strictly  within  its  letter,  though  within  its 
reason  and  policy;  and  thus  interooune  between  defendant  and  a 
daughter  of  bis  wife's  brother  was  not  within  the  terms  of  the 
statute.     State  v.  Andrews,  373. 

Inter-maniasa:  ProhilritiDD:  Statate.  The  prohibition  against 
inter- marriage  between  persons  related  within  certain  degrees  of 
consanguinity  applies  only  to  those  related  within  the  Leritical 
df^ees;  and  a  statutory  prohibition  relating  solely  to  degrees  of 
consanguinity  will  not  be  extended  by  implication  to  degrees  of 
affinity.    Idrm. 

Incest  defined:  StAtntoiy  ctim*.  Incest  is  the  cohabitation  or  atx- 
ual  commerce  between  persons  related  within  the  degrees  wherein 
marriage  is  prohibited.  It  is  purely  a  statutory  crime  which  was 
unknown  to  the  common  law,  and  to  constitute  the  crime  as 
between  uncle  and  niece  the  relationship  must  be  that  of  blood  and 
not  of  affinity,  unless  the  statute  provides  otherwise.    Idfnt, 

Intoxication:  Instniction.  Intoxication  as  an  excuse  for  crime  has 
relation  to  the  question  of  whether  by  reason  thereof  defendant 
was  incapable  of  forming  «  specific  intent.  The  question  is  not 
whether  he  was  able  to  distinguish  between  right  and  wrong. 
State  V.  Harrison,  334. 

Seme:  Intoxication:  Bnrdoi  of  proof.  Strictly  speaking  intoxica- 
tion is  not  a  defense  to  crime,  but  is  an  excuse  in  some  cases,  which 
relieves  the  defendant  from  punishment;  and  in  that  sense  the 
burden  of  establishing  the  claim  by  a  preponderance  of  the  evidence 
is  upon  defendant  when  pleaded  by  him.    Idem. 

Murder:  Inatmctions:  Self-Defense.  On  this  prosecution  for  mur- 
der the  instructions  upon  the  subject  of  self-defense,  when  con- 
strued together,  are  held  not  prejudicial;  as  shifting  the  burden 
of  proof  on  that  issue  to  the  defendant.     State  v.  Piernot,  353. 

Murder:  Submission  of  iasoes.  Where  defendant  on  a  prosecotioo 
for  murder  in  the  first  degree  had  time  for  reflection  after  a  prior 
assault  and  a  continuous  altercation,  and  upon  decedent's  return 
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to  the  place  where  detendant  wu  standing,  threatening  hfan  with 
injury,  defendant  struck  the  fatal  blow,  and  npon  the  trial  pleaded 
self-defense,  the  court  waa  justified  in  iubmltting  the  questions  of 
murder  in  the  first  and  second  degrees.    Idem. 

Sap«:  Evidence.  On  a  prosecution  for  assault  with  intent  to  rape, 
it  is  competent  to  show  prosecutrix's  mental  and  physical  condi- 
tion shortly  after  the  alleged  assault,  and  the  extent  to  which 
impaired.     State  v.  Harrison,  331. 

Force:  Instrnctlon.  An  instruction  in  a  prosecution  for  rape,  which, 
if  standing  alone  would  be  erroneous  because  omitting  the  element 
of  force  and  lack  of  consent,  will  not  be  so  construed  when  there 
are  other  correct  instruetions  on  that  subject  with  which  it  must 
be  considered.     Idem. 

Same:  Included  offenaea:  Inatmctioa.  Even  though  an  indictment 
for  assault  with  intent  to  rape  is  broad  enough  to  cover  the  offense 
of  assault  with  intent  to  commit  great  bodily  injury,  if  there  was 
no  evidence  to  justify  an  instruction  on  the  latter  offense  omission 
to  so  charge  was  not  erroneous.    Idem. 

Rape:  Eridence:  Coriaberation.  The  tcetimony  of  the  injured 
female  under  fifteen  years  of  age,  if  convincing,  is  sufficient  on  a 
charge  of  rape  to  show  the .  intercourse  and  the  circumstances 
under  which  it  was  committed;  but  to  convict  the  defendant  there 
must  be  other  evidence  corroborating  that  of  the  female  which 
tends  to  connect  the  defendant  with  the  crime.  State  r.  Chris- 
topher, 109. 

Reference  to  prosecuting  witnesa.  Where  the  female  upon  whom  an 
alleged  rape  was  committed  appeared  for  the  state  and  gave  con- 
vincing testimony  upon  the  trial,  a  reference  to  her  in  the  instruc- 
tions as  the  prosecuting  witness,  used  in  the  sense  of  Indicating  to 
the  jury  that  she  was  the  one  alleged  to  have  been  injured,  was 
not  erroneous  because  giving  her  a  prominence  and  standing  in 
the  trial  not  warranted  by  the  record,  although  her  name  was  not 
indorsed  on  the  indictment  as  the  prosecuting  witness.    Idem. 

Rape:  Repeated  use  of  tenn.  Frequent  use  of  the  term  rape  by  the 
court  in  its  instructions,  referring  to  the  crime  for  which  defendant 
was  on  trial,  the  use  of  which  was  necessary  in  connection  with 
the  subject  treated,  was  not  prejudicial,  as  there  is  no  other  name 
by  which  the  crime  is  known  to  the  law.     Idem. 

Rape:      Submisaion    of    included    offense.      Where    defendant    was 
charged  with  rape  upon  a  female  under  the  age  of  fifteen  years. 
Vol.  167  U.—49 
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and  the  female  teetflled  iitat  »U  Uut  iru  done  VM  wtth  her  eon* 
tent,  BubmiMiOQ  of  the  crime  of  asMnlt  with  Intent  to  cmnmit 
rape,  an  included  offense,  waa  proper.    Jtfem. 

ETmENCB. 

Impeachment;  croM-wamiiiatlon.  Bj  flnt  calling  a  witneM  tbe 
■tate  thereby  certifies  to  hi«  credibilitj;  and  when  later  called  hf 
defendant  he  teatifled  to  nothing  detrimental  to  the  atate  it  vaa 
Dot  proper  for  the  state  te  attempt  hii  impeachment  by  croaa- 
examination.  Nor  vaa  it  proper  where  the  witneae  merely  teitifled 
for  defendant,  charged  with  abortion,  that  deceased  died  of  blood 
poison  caused  by  the  uae  of  an  unateriliied  instrument,  to  permit 
the  atate  to  ahow  on  croaa-esamination  the  cloae  reiationabip  of  the 
witneea  and  defendant  by  evidence  that  the  witness  had  treated 
other  casea  of  abortion  committed  by  defendant.    State  r.  Hoon,  2d. 

IHDICTHEITT. 

DflpUcity.  An  Indictment  char^g  a  person  with  wrongfully  asanm- 
ing  to  act  as  a  physician  without  having  obtained  and  recorded 
a  certificate  in  a  certain  county  auihoriaing  him  to  practice  Is  not 
defective  because  of  duplicity  of  statement;  as  it  only  charged  the 
one  offense  of  practicing  without  a  certificate  and  wae  anfflcient 
in  that  respect.    State  v.  Frutiger,  950. 

Sniiplaaaxe.  The  unessential  portions  of  an  indictment  may  be  re- 
jected as  surplusage.    Idem. 

INSTRUCTIOlfS. 

Flight.  Proof  that  at  the  time  of  defendant's  arreat  he  stated  to  the 
officer  that  he  was  trying  to  get  avay,  when  the  statement  was 
made  in  connection  with  an  admission  that  he  assaulted  the  prose- 

.  cuting  witness,  justilied  an  instruction  on  the  subject  of  flight. 
State  V.  Harrison,  334. 

Included  offenses;  Prejadlcc.  Where  there  was  evidence  tliat  de- 
cedent waa  injured  before  the  injury  indicted  by  the  defendant, 
and  the  court  instructed  that  to  justify  conviction  the  jury  must 
find  beyond  a  reasonable  doubt  that  decedent  came  to  his  death 
aa  the  result  of  the  injury  inflicted  by  defendant,  as  charged  in  th« 
indictment,  no  prejudice  to  him  resulted  because  of  omission  to 
submit  the  included  offense  of  sasault.     State  v,  Piemot,  3S3. 

BUMIiabla  doabt.  Where  defendant  asked  no  instruction  as  to  the 
burden  of  proof,  in  view  of  the  evidence  of  intoxicatloD,  the  naoftl 
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iDBtruction  that  the  state  must  prove  defendant's  unlawful  intent 
beyond  a  reaaonable  doubt  was  Bufficient.     State  v.  Hairisan,  334. 

Kauonable  doubt.  The  fact  that  the  court  in  defining  incest  did  not 
require  in  the  same  connection  that  the  finding  must  be  beyond  a 
reasonable  doubt  was  not  erroneous,  where  the  rule  as  to  the 
weight  of  evidence  and  the  facta  necessary  to  be  proven  were  cor- 
rectly stated  in  a  subsequent  paragraph  of  the  same  instruction. 
SUte  T.  Sparks,  748. 

CODITTIES.  Bee  Municipju,  Cobpobationb. 

DAMAGES.    Bee  Contkacts — Convitamcis — DsAiNiaa— Nuisamoi. 

InterMt.  In  this  action  to  recover  the  proceeds  of  a  sale  the  plain- 
tifF,  after  allowing  defendant's  claim  for  rent,  was  entitled  to 
Interest  on  the  balance  from  the  time  it  was  received  by  defendant 
from  the  sale,  iu  the  absence  of  a  tender  by  defendant  of  the  bal- 
ance due.     Laird  v.  German  Savings  Bank,   1ST. 

DEDICATION  OF  8TKEETS.    See  Municxfal  Cokpokatiohs. 

DEEDS.    Bee  Contetancbs. 


Additional  auesment:  Prnnnqition.  Where  the  original  appor- 
tionment of  taxes  for  a  drainage  district  was  equitable  and  l^al, 
and  the  original  aseeBsment  was  insuOicient  to  meet  the  coat  of 
the  improvement,  the  Bupervisors  may  levy  an  additional  tax  in 
the  same  ratio  as  the  first  to  meet  the  deficiency  and  without 
notice  to  the  land  owners;  and  it  will  be  presumed  in  the  absence 
of  evidence  showing  to  the  contrary  that  such  a.  levy  was  warranted, 
when  the  collection  of  the  same  is  sought  to  be  enjoined  by  a  tax- 
payer.    Flummer  v.  Pitt,  633. 

AucMmont  of  benefits:  Hatters  to  be  considered.  In  an  apportion- 
nient  of  the  cost  of  a  drainage  system  the  court  may  take  into 
consideration  the  fact  that  certain  tracts  are  so  situated  and  of 
such  topography  that  their  drainage  had  been  accomplished  in 
whole  or  in  part  by  the  owners,  through  natural  means  or  other- 
wise, and  reduce  the  aBsessTnent  of  benefits  which  would  otherwise 
accrue  to  such  lands  by  reason  of  the  constructioD  of  the  system. 
hfonsaii  V.  Board  of  Supervisors,  473. 

Stme.  The  fact  that  certain  lands  In  a  drainage  district  are  so  sit- 
uated by  reason  of  their  elevation  that  they  do  not  need  a  drain  of 
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extraordinarjr  depth  majr  be  taken  into  eonsido«tMii  in  apportio*- 
ing  tlie  covt  of  the  ume;  bat  it  doa  not  necewiily  follow  that 
they  are  to  be  reliered  oitirely  from  the  coat  of  raeh  drain, 
although  eh'itOy  required  to  drain  land*  of  a  lower  elevation  in 
tlw  diatrict.    Idem. 

Ajwaamenta:  Prejudice.  That  the  trial  coiut  requested  the  mgineer 
to  fumiih  a  itatement  of  the  comparative  cost  of  the  different 
■ectioni  of  the  drain  and  its  branches,  which  the  court  naed  in 
arriving  at  the  asBessmenti,  was  not  prejudicial,  where  the  com- 
pntations  were  advantageous  to  the  appelUot.    Idem. 

Appaal:  Correction  of  order.  Where  tome  of  the  appeals  in  a  drun- 
age  proceeding  were  withdrawn  and  others  were  disposed  of  1^ 
stipulation,  and  were  either  not  brou^t  to  the  attention  of  the 
court  or  were  overlooked  in  the  court's  iaai  order,  the  order  wiU 
be  corrected  on  appeal.    Idem. 

Condemnation:  Conatitntional  law:  Doe  procsM:  ConvenUtiMi: 
Waiver.  Compensation  for  land  taken  and  appropriated  by  tlie 
construction  of  a  drainage  sTStem,  and  an  opportunity  to  be  beard 
on  the  subject  liefore  an  Impartial  tribunal,  are  essential  ele- 
ments of  due  process  of  law,  which  cannot  be  obviated  or  waived 
by  mere  forms  of  procedure,  or  a  statutory  presumption  of  waiver 
when  none  in  fact  exists;  but  the  legislature  may  provide  that  a 
failure  to  take  certain  steps  within  a  speciQed  time,  such  as  the 
filing  of  a  claim  for  damages  in  a  drainage  proceeding,  shall  have 
the  force  and  effect  of  a  waiver  of  the  claimant's  right  to  dam- 
ages for  the  appropriation  of  his  land  and  to  a  hearing  on  the 
subject.     Taylor  v.  Drainage  Dlst.  No.  56,  43. 

notice;  Juriadictton.  A  proceeding  for  the  appropriation  of  land 
for  drainage  purposes  is  in  rem,  and  notice  thereof  by  publication 
is  mifflcient  to  confer  jurisdiction.  Due  process  of  law  does  not 
require  personal  service.    Idem, 

Notice  b7  pnMleatlan;  Snffldency.  Notice  by  publication  of  the 
establishment  of  a  drainage  district,  to  comply  with  the  constitu- 
tional provision  guaranteeing  equal  protection  and  prohibiting  the 
taking  of  property  without  due  process  of  law,  must  be  for  such 
length  of  time  that  persons  of  ordinsry  intelligence,  having  an 
interest  in  the  subject  matter  and  living  in  the  community,  will  be 
reasonably  likely  to  read  the  notice  or  learn  of  it  through  other 
•ources.  The  statutory  provision  requiring  publication  of  notice 
in  such  cases  once  each  week  for  two  successive  weeks,  the  last 
publication  occurring  not  less  than  twenty  days  prior  to  the  day 
let  for  hearing,  is  held  to  give  sufficient  notice.    Idem. 
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I  Hotice.     Failure  of  the  notke  in  Bueb  cue*  to  state  that  the  report 

of   the   engineer   might   be   amended   before   final   action   did   not 

affect  the   fact   of   giving  notice ;   nor   was  the   requirement  that 
I  elaitna  for  damagea  be  filed  sIt  days  before  the  hearing  inconsisteut 

with  the  statute  providing  that  claims  shall  be  filed  not  less  than 

five  dajB  before  that  date.    Idem. 

I  culm  for  damagM:     Failnra  to  file:     Eqnltabls  relief.    Where  iegul 

I  notice  b7  publication  of  the  establishment  of  a  drainage  district 

was  given,  the  failure  of  a  non-resident  landowner  through  want 
of  actual  notice,  inattention  or  mufortune,  to  file  hii  claim  for 

I  damages  within  the  time  required  is  not  ground  for   equitable 

'  relief.    Idem. 

DatnAges:  Bridence.  Where  none  of  plaintifTs  land  was  actuaUy 
appropriated  for  drainage  purposes,  and  there  was  no  competent 
evidence  of  damage,  either  present  or  prospective,  his  claim  for 
damages  was  properly  rejected.     Haits  t.  Superrisora,  1S4, 

Benefits:  Asseasment:  Evidence.  On  appeal  from  an  assessment 
of  benefits  for  drainage  purpoaes,  land  not  included  in  the  dis- 
trict cannot  be  made  the  basis  of  a  comparison  of  benefits  with 
land  which  is  included ;  and  land  Included  in  the  district  cannot  be 
shown  to  have  received  uo  benefit,  but  is  required  to  pay  some  part 
of  the  expense.    Idem. 

Heasnie  of  damages;  Evidence.  The  measure  of  damages  for  breach 
of  contract  to  lay  a  tile  drain,  in  place  of  which  the  contractor 
constructed  an  open  ditch,  is  the  difference  in  value  with  and  with- 
out the  improvement  contracted  for;  and  evidence  of  the  price 
the  land  sold  for  some  time  after  the  contract  was  breached  was 
inadmissible,  in  the  absence  of  evidence  of  what  It  might  have 
sold  for  had  the  contract  been  performed.    Brown  v.  Hosteller,  568. 

Bvldenoe,  Where  a  witness  had  testified  on  direct  examination  that 
an  open  drain  constructed  b;  defendant  was  inadequate,  either 
because  improperly  constructed  or  because  it  hod  caved  in,  refusal 
to  permit  defendant  to  show  on  cross -examination  that  he  had 
Btated  to  a  subsequent  purchaser  that  the  drain  furnished  a  good 
outlet  for  the  drainage  of  the  land  was  erroneous;  as  it  was  a 
proper  method  of  testing  his  credibility.    Idem. 

Kridence  of  value:  Admissibility.  Where  an  engineer  testified  that 
he  considered  a  tile  drain  designed  by  him  sufficient  to  drain  the 
land,  the  testimony  of  farmers  of  the  vicinity  as  to  the  value  of  the- 
farm  with  the  open  ditch  aa  oonstmeted  and  Ita  value  had  the 
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tile  drain  been  conBtructed  according  to  contnut  wm  admUaible, 
although  the  defendant  showed  that  the  tile  drain  would  have  been 
inadequate.    Idem. 

Opinion  evldance,  A  farmer  having  had  experience  in  tile  drainage 
is  competent  to  give  an  opinion  as  to  the  efficienc]'  of  B  proposed 
ayatem  of  drainage,  and  may  state  the  value  of  the  land  with  and 
without  the  ayiitem.    Idem, 

Surface  watei:  Natural  water  conne.  A  land  owner  may  construct 
drains  conducting  the  surface  water  into  a  natural  water  course 
on  his  own  land,  or  into  a  depression  on  his  own  land  leading  into 
a  natural  vater  course,  and  if  thus  carried  olT  as  it  would  naturally 
have  gone  by  reason  of  the  slops  of  the  ground,  he  is  not  liable 
in  damages  to  the  lower  owner  by  reason  thereof;  and  to  constitute 
a  natural  water  course  it  is  not  necessary  that  the  flow  of  water 
therein  be  such  as  to  wear  out  a  channel  with  defined  banks,  but 
if  the  surface  water  naturally  and  hahituolly  flows  in  a  given 
course  and  within  reasonable  limits  it  is  a  natural  water  course. 
Miller  v.  Hester,  ISO. 

Stme.  The  rule  that  a  land  owner  may  not  collect  the  water  on  his 
own  land  dnd  discharge  it  onto  the  land  of  a  lower  owner  in  mate- 
rially greater  quantities  and  in  a  different  manner  than  it  would 
naturally  flow,  does  not  apply  to  a  natural  depression  throu^ 
which  the  surface  water  flows  onto  the  lower  land)  in  such  case  ha 
may  artificially  increase  or  hasten  the  flow,  so  long  as  it  is  not 
diverted  from  the  natural  course.    Idem. 

Same:  Statutes.  Chapter  117  of  the  acta  of  the  33d  general  as- 
sembly does  not  limit  the  right  of  a  land  owner  to  drain  his  sur- 
face water  into  a  depression  or  natural  water  course  on  his  own 
land,  as  he  is  anthorizt^  to  do  by  a  former  statute,  hut  rather 
confers  an  additional  right  to  drain  across  adjoining  lands.   Idem, 

EHIHENT  DOMAIN.     See  Dbainaqe. 

EQUITY. 

Reformation  of  Instmments:     Fraud.     Where  the  vendor  of  land 

represented  that  the  tract  contained  a  certain  number  of  acres 
and  the  contract  should  Iiave  so  stated,  a  false  representation  of  the 
purchaser  that  the  contract  did  so  state,  mid  as  a  result  the  acreage 
was  stated  in  the  dved  Kubsequently  made,  did  not  entitle  the  vendor 
to  a  reformation  of  the  deed  in  that  respect;  especially  as  there  was 
no  showing  that  the  purchaser  was  aware  of  his  wrong  statement 
before  the  deed  was  executed.    Horn  v.  Phillips,  169. 
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Sefomutlon  of  hutnunents:  Erldniee.  In  this  action  to  recover  the 
amount  of  a  dratiwge  tax  paid  by  the  purchaaer  of  land  it  appeared 
that  the  tax  had  been  levied  but  not  spread  upon  the  records  when 
the  coDtract  of  sale  waa  made,  and  that  the  contract  provided  that 
the  vendor  should  satisfy  the  lien  upon  the  premises  now  existing  or 
by  reason  of  the  drainage  tax  that  had  been  aaseesed,  and  that 
such  was  the  mutual  understanding.  HeU,  sufficient  to  authorixe 
reformation  of  the  contract  if  neceuary  to  enable  the  purchaser 
to  recover  of  the  vendor  the  amount  of  such  assessment  paid  t^ 
him.    Greiner  v.  SwartE,  643. 

Kefonnation  of  inatrnmenta:  Paml  evidMice.  The  rule  that  parol 
evidence  cannot  be  invoked  to  vary  the  terms  of  a  written  contract 
has  no  application  to  prevent  proof  of  a  mistake,  or  to  reform  an 
instrument  to  correct  the  mistake.     Id^M. 

Specific  performance:  Mutuality:  Ratification:  Evidence.  Where 
the  wife  did  not  join  with  the  husband  in  a  contract  for  the  eschaoge 
of  their  homestead  for  other  property,  and  did  not  ratify  the  con- 
tract of  the  husband,  there  was  a  want  of  mutuality  authorizing  re- 
fusal of  speciflc  performance.  Evidence  held  insufficient  to  ahow 
ratification  of  the  husband's  contract  by  the  wife.  Stelteer  v. 
Compton,  268. 

Same:  Kescissioii  of  contract.  Where  a  contract  for  the  sale  of 
land  was  made  by  one  of  slight  business  experience,  to  be  paid  for 
by  a  conveyance  of  other  property  and  the  transfer  of  a  note  of  a 
third  person  without  recourse,  and  the  evidence  showed  that  the 
property  to  be  taken  was  approximately  of  the  value  agreed  upon 
hut  that  the  note  was  largely  usuriouB,  speciflc  performance  of 
the  contract  woa  properly  denied;  and  after  Tesciasion,  because  of 
the  nsurioua  note,  an  offer  by  the  other  party  to  pay  cash  in  lieu 
of  the  note  would  not  defeat  the  right  of  rescission,     /dent. 

Spedflc  performauce:  Fraud  of  both  parties:  Relief.  Where  the 
party  seeking  apeclDc  performance  of  a  contract  was  guilty  of  fraud 
in  procuring  the  same,  he  will  not  be  entitled  to  relief  on  the  ground 
that  the  other  party  also  was  guilty  of  fraud  in  the  transaction. 
Thus  where  plaintiff's  agent  fraudulently  repreaented  to  defendant 
that  plaintiff  had  a  purchaser  for  his  property  who  would  take  it 
at  a  profit,  before  the  contract  of  exchange  was  consummated,  and 
that  defendant  would  not  have  to  take  the  property  but  would 
receive  the  consideration  therefor  with  an  added  profit,  the  fact 
that  defendant  did  not  disclose  the  agent's  representations  to  plain- 
tiff would  not  entitle  him  to  specific  performance  of  the  contract. 
Hdtman  v.  Gancy,  SB. 
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BapieMsUtian  of  fact  The  reprtMoUtioti  of  plkintifTa  agent  th»t 
plaintiff  had  a  buyer  for  the  property  be  waa  exchangiag  with 
defendanta,  and  that  K  would  be  aold  and  defeudanta  would  re- 
eeive  tbe  conaid«tation  therefor  before  the  <»ODtraet  waa  connun- 
nutted  and  they  would  not  be  required  to  take  the  land,  wm  ft 
repreaentation  of  fact.    Idem. 

Saou:  Agnater:  EridMC*.  ETidenee  eonsidered  and  held  to  th»w 
that  the  party  who  waa  acting  for  plaintiff  in  the  exchange  of 
the  properticB  In  question,  and  who  made  the  allied  false  repre- 
aentationa,  waa  acting  ai  plaintiff's  agent  in  the  tranaaction  and 
that  both  acted  in  concert  for  the  purpose  of  defrauding  defendant*. 
Idem. 

Same:  Fal««  lepreaeatatioBa:  Effect  A  false  representation  by 
the  agent  of  one  of  the  parties  negotiating  an  exchange  of  proper- 
tie*  will  defeat  specific  performance  of  the  contract  at  the  suit  of  the 
party  malrlng  the  representation,  even  though  the  agent  may  also 
have  represented  the  other  party  In  a  sale  or  exchange  of  his  prop' 
erty;  as  a  party  will  not  be  permitted  in  equity  to  reap  any  advan- 
tage from  a  false  representation  regarding  a  material  fact.    Idem, 

ESCHEATS.  Bee  Estatu  of  Dbodints. 

X8TATX8  OF  DECEDENTS.     ^^  b^>  Wills. 

Clalnu:  ITotlce:  Delay:  Relief.  Where  an  administratrix  hav- 
ing a  claim  against  the  estate  employed  counsel  to  look  after  it 
and  he  prepared  the  claim  which  was  verified,  but  by  oversi^t 
neglected  to  file  the  same  for  nearly  a  year,  when  the  same  was 
filed  hut  no  notice  served  on  the  special  administrator  within  the 
atatutory  time,  and  upon  discovery  of  the  oversight  the  adminis- 
tratrix employed  other  counsel  and  the  heirs  appeared  and  con- 
tested the  claim,  the  equitable  circumstances  were  sufficient  to 
justify  the  delay  in  (pving  the  notice  and  to  authorise  a  hearing 
upon  the  merita  of  the  claim.    Craig  v.  Craig  Estate,  340. 

CUlma:  Hotice;  Llmitatlona.  An  objection  to  the  allowance  of 
a  claim  against  an  estate,  on  the  ground  that  it  was  barred  and 
no  statutory  notice  of  the  same  was  given,  must  be  affirmatively 
shown  by  the  party  making  the  objection;  and  proof  simply  that 
notice  of  a  claim  was  given  by  publication  without  showing  an  order 
for  publication  waa  not  sufficient  to  set  the  statute  of  limitations  in 
motion.    Idem. 
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CUims:  Pleadlns:  Ptoof:  Titiuice.  The  fact  that  one  having 
a  claim  againat  an  estate  was  variously  described  aa  Lizzie,  Elisa- 
beth and  Mrs.  Craig,  or  that  a  middle  name  was  sometimes  used 
and  sometimes  omitted,  did  not  create  a  variance  between  the 
pleadings  and  proof,  especislly  where  the  witness  lued  the  names 
BTnonymoualf.    Jdem. 

Satne.  It  ii  not  neceiaarj  that  a  claim  against  an  estate  shall  be 
stated  with  the  same  fullness  and  particularity  as  a  petition  in  an 
ordinarj  case;  nor  is  the  same  conformity  of  proof  to  the  allega- 
tions of  the  claim  required  aa  in  ordinary  actions.     Idem, 

Claiiu:  BTidmce:  Snffldncy  of  proof.  Proof  of  money  had  and 
received  by  decedent  for  the  use  and  benefit  of  claimant  will  sup- 
port a  claim  against  the  estate  for  money  losned;  and  when  thus 
established  it  Is  not  incumbent  upon  claimant  to  prove  non- 
payment, and  the  burden  of  showing  payment  rests  upon  the  parties 
resisting  the  claim.  Evidence  held  sufficient  to  establish  the  ckuu 
of  the  wife  against  her  husband's  estate  for  money  belonging  to 
her  and  collecUd  by  him.    Idtm. 

Satne.  One  asserting  a  claim  against  an  estate  need  not  prove  that 
the  indebtedness  arose  on  the  exact  date  alleged,  but  may  rely  on 
a  different  time.    Idem. 

Death:  Buiden  of  proof;  Bvidenee.  One  aakiog  administration 
upon  the  estate  of  a  decedent  has  the  burden  o(  proving  hia  deatb ; 
and  a  finding  of  deatb  by  the  'court  in  making  the  appointment 
of  an  administrator  eatabliahes  the  fact  prima  facie  that  the  per- 
son IB  dead,  and  the  burden  is  then  cast  upon  the  one  collaterally 
attacking  the  order  to  show  that  such  person  is  still  alive.  The 
evidence  in  the  instant  case  is  held  insufficient  to  show  tliat  the 
person  for  whom  the  administrator  was  appointed  Is  atlll  alive. 
In  re  Estate  of  Barrett,  818. 

Administration:  Collatnal  attack.  The  appointment  of  an  admlnia- 
trator  for  the  estate  of  one  who  is  alive  prior  to  the  lapse  of  seven 
years  is  void,  and  may  be  collaterally  attacked.    Idem. 

DiacOTOT  of  aMCts:  Evidence :  Prejudice.  Where  a  bank  and  Its 
cashier  were  ordered  to  appear  for  examination  touching  the  assets 
of  a  decedent  it  was  proper  to  examine  the  vice- president,  who 
was  also  a  director  of  the  bank,  but  not  witnesaes  having  no  con- 
nection with  the  bank.  However,  where  the  evidence  of  such  wit- 
nesses as  were  Improperly  examined  bad  no  bearing  upon  any  mate- 
rial question  involved,  the  error  in  permitting  their  examination 
was  not  prejudicial.    fd«ni. 
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ETideoce:  Scope  of  croM-examlnatioiL  Where  &  witness,  who  mftde 
allidavit  of  decedent's  death,  testified  in  ft  proceeding  for  diacorery 
of  assets  merely  to  an  inability  to  find  certain  papen,  croas-ex- 
Amination  touching  her  knowledge  of  the  death  of  decedent  waa 
improper.    Idtm. 

Seme.  A  party  who  made  application  for  the  appointment  of  an  ad- 
ministrator could  not  be  required  to  appear  for  examination  touch- 
ing matters  emliraced  in  the  application,  in  a  proceeding  to  dis- 
cover assets  of  the  estate,  unless  ordered  by  the  court  to  do  so,  at 
at  least  subpffinaed.    Idem. 

Diseorery  of  «sMta:  WTonxfnl  poaseasion.  Where  a  bank  iaaned 
drafts  payable  to  a  decedent  prior  to  his  disappearance  seTeral 
years  previously,  which  had  not  been  paid  and  could  not  be  found, 
the  bank  could  be  required  in  a  proceeding  by  the  administrator 
to  discover  assets  of  the  decedent,  to  issue  duplicate  drafts  when 
properly  indemnified  by  the  administrator  against  any  loss  on 
account  thereof;  as  the  possession  of  the  funds  by  the  bank  waa 
wrongful  as  against  the  administrator,  although  not  fraudulent  or 
tortious.     Idem, 

Proof  of  heirship.  Heirship  may  be  established  by  the  beat  evidence 
obtainable  though  not  of  the  highest  rank  or  order.  Thua  where 
a  non-resident  alien  sought  to  prove  that  she  was  the  sole  anr- 
viving  heir  of  a,  decedent,  her  testimony  tending  to  BO  show,  cor- 
roborated in  a  material  degree  by  that  of  an  early  family  ac- 
quaintance and  numerous  other  later  circumstances,  there  being  no 
adverse  claimant  and  no  denial  of  her  testimony,  which  was  con- 
sistent, the  court  was  justified  in  establishing  her  claim.  McKeown 
V.  Brown,  State  Treas.,  489, 

Collateral  inheritance  tax:  Property  of  non-rendent:  Tieatiet.  In 
view  of  the  treaty  relations  between  this  government  and  Great 
Britain,  no  greater  inheritance  tax  can  be  assessed  against  the 
property  of  a  non-resident  subject  of  that  country  than  may  be 
imposed  in  like  cases  upon  the  property  of  citizens  of  this  country, 
which  is  five  per  cent.    Idem. 

Same:  Treaty  with  Great  Britain:  Conatmction.  Titk  to  the  real 
property  of  a  decedent  vents  immediately  upon  his  death  in  his 
heirs,  subject  only  to  a  sale  by  the  administrator  to  pay  debts;  and 
a  sale  for  that  purpose  and  conversion  of  the  property  into  money 
in  no  way  affects  the  right  to  impose  an  inheritance  tax.  This  is 
the  contemplation  of  the  treaty  between  this  country  and  Great 
Britain,  which  provides  that  a  citizen  of  either  country  acquiring 
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real  property  by  inheritance  in  the  other  couatrr,  may  aell  the  same 
Mid  withdraw  the  proceeds,  exempt  from  auy  charges  or  duties  other 
than  those  imposed  in  like  cases  upon  citizcna  of  the  eouDtry  from 
which  the  funds  are  withdrawn.    Idem. 

Sune:  Escheats:  Kecoreiy  of  estate  ptopett;.  Payment  to  the 
state  of  the  proceeds  of  estate  lands  claimed  by  a  resident  of  Great 
Britain  because  of  the  absence  of  any  cUiiroant  to  the  fund,  and 
within  the  ten  years  allowed  by  statute,  ilid  not  operate  to  render 
the  treaty  proTisions  on  the  subject  inapplicable,  on  the  theory  that 
title  to  the  property  did  not  pass  to  their  heir,  but  that  by  the  sale 
it  lost  its  character  as  real  property  and  escheated  to  the  state; 
as  the  state  held  the  fund  as  a  depository  for  the  ten  years  during 
which  it  might  be  claimed  by  an  heir,  rather  than  as  absolute  owner. 
Idtm. 

Same:  BKoreir  of  McliMtcd  pioperty:  Action  aEOinst  state  offi- 
cer: Waiver.  An  action  against  a  state  olBcer  under  some  cir- 
cumstances amounts  to  an  action  s^inst  a  state,  which  is  forbidden 
by  statute;  but  where  the  state  has  by  statute  recognized  the  right 
of  an  heir  to  recover  funds  belonging  to  an  estate  to  which  he  was 
entitled,  after  it  had  been  paid  over  to  the  state  by  the  adminis- 
trator, by  necessary  implication  it  becomes  the  duty  of  the  oBBcer 
having  control  of  the  fund  to  pay  it  over  to  the  person  showing 
himself  entitled  thereto;  and  the  court  has  authority  to  enter  an 
order  against  such  officer  directing  performance  of  the  duty.  Where, 
however,  the  state  voluntarily  appeared  and  filed  answer  to  plain- 
tiff's claim  upon  its  merits,  it  waived  the  right  to  deny  consent 
to  the  jurisdiction  of  the  court.    Idem. 

Cuts.  The  cost*  in  a  proceeding  by  an  heir  to  recover  escheated 
property  from  the  state  ofBcers  having  the  custody  of  the  fund 
should  be  taxed  to  the  claimant.    lAem. 

Final  settlement:  Betrial:  SUtntea.  The  statnte  providing  that 
where  judgment  has  been  entered  upon  default  against  a  defemi- 
ant  served  by  publication  only,  he  may  move  to  have  the  aetioD 
retried  at  any  time  within  two  years,  applies  only  to  civil  or 
special  actions  and  not  to  orders  in  probate,  either  upon  final  or 
interlocutory  reports.  In  the  latter  case  whatever  the  manner  of 
service  a  party  interested  in  the  Bnal  settlement  of  an  administrator 
ai  executor  must  attack  the  settlement  within  three  montlis,  unless 
there  is  a  mistake  justifying  equitable  proceedings.  The  notice 
required  to  be  given  of  the  final  settlement  of  an  administrator 
or  executor  is  not  exacted  for  the  purpose  of  meeting  any  con- 
stitutional requirement,  but  is  a  matter  of  favor  only,  although 
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it  would  be  error  to  approve  »  fliwl  report  without  the  notice. 
Id  re  Kittate  of  Ketdner,  150. 

Beporti;  Set-ofi:  Evidence  la  thU  proceeding  inrolving  a  set- 
off of  a  legatee's  int«reBt  under  a  will  against  a  note  executed 
bjr  the  legatee  to  the  testator,  evidence  of  the  non-pajfinent  of 
the  note  is  held  insufficient  to  overcome  the  presumption  of  paj' 
ment  arising  from  the  eit-cution  of  a  release  by  the  testator. 
Townalef  v.  Townsley,  226. 

ESTOPPEL.      See  Bankruptcy — Convitances — Lakdlobd  asp  Tw- 
ANT— Municipal  Cobpokatioks — Pabtnebship. 

Failnre  to  [dead.  The  fact  that  defendant  made  no  claim  in  the 
garnishment  proceedings  to  a  portion  of  the  proceeds  of  the  sale, 
which  it  was  agreed  should  be  applied  on  rent  due  the  defendant, 
did  not  estop  it  from  asserting  its  claim  for  the  rent  in  this  action 
by  plaintiff  for  the  proceeds  of  the  sale;  as  defendant  was  not  a 
party  to  the  garnishment  proceedings,  and  could  not  assert  ita 
claim  therein.     Laird  v.  German  Savings  Bank,  187. 


Additional  evidence.  Where  an  attorney  for  plaintiff  was  called 
into  the  case  at  the  beginning  of  the  trial,  and  his  associate  ap- 
peared only  as  a  witness,  permission  to  offer  additional  material 
evidence,  after  both  parties  had  rested  but  before  a  ruling  on  de- 
fendant's motion  for  s  directed  verdict,  might  properly  have  been 
granted.    Kost  v.  Railway  Co.,  623. 

AdmlasiMi  of  additional  evidence:  Discretion.  It  is  within  the 
discretion  of  the  trial  court  to  permit  a  party  to  introduce  addi- 
tional evidence  after  the  conclusion  of  the  case,  but  before  final  sub- 
mission to  the  Jury.    Covert  v.  Town  of  Lovilia,  163. 

Admisdoni:  Heariaj'.  Where  corporate  stock  was  attached,  but  on 
intervener  claimed  a  lien  thereon,  and  sought  to  show  by  an  officer 
of  the  corporation  that  he  had  received  notice  of  the  asugnment 
of  the  stock  to  the  intirvener  as  collateral  security,  which  the 
officer  denied  receiving,  contrary  admissions  of  such  officer  were 
Incompetent  as  hearsay  i  as  neither  the  officer  nor  the  corporation 
liad  any  interest  in  the  suit.    Fimt  Nat'l  Bank  v.  Way,  426. 

Bzcloilon  of  evidence:  Waiver  of  error.  Where  the  court  excluded 
evidence  at  the  time  it  was  first  offered,  but  subsequently  during  the 
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trial  changed  his  ruling  and  announced  that  it  would  be  received, 
and  the  partj  then  offered  part  of  hJH  evidence  on  the  Hubject, 
though  unable  at  the  time  to  produce  it  all  because  of  the  aboence 
of  witnesEes,  but  he  aetced  no  poatponement  until  he  could  procure 
their  attendance,  he  was  not  in  position  to  urge  error  in  the  original 
ruling.     Perry  Savings  Bank  v.  FitEgprlad,  446. 

Credibility.  The  jury  is  not  bound  to  accept  the  undisputed  teati- 
monj  of  a  party  as  true;  but  may  weigh  its  credibility  the  earoe 
as  other  evidence.    Lavalleur  v.  Hahn,  369. 

Conflicting  itatements:  Fact  question.  Where  a  controrerey  arose 
in  a  personal  injury  action  regarding  the  time  and  circumstance 
under  which  plaintiff  Imd  made  certain  alleged  contradictory  state- 
ments concerning  the  injury,  and  aa  to  what  he  in  fact  said,  but 
tbe  only  issue  thus  raised  was  aa  to  the  manner  of  plaintiff's  in- 
jury, the  question  was  for  the  jury.    Broesard  v.  Kailway  Co.,  T03. 

Contradiction  of  witnesi.  It  is  competent  tor  a  party  to  contradict 
the  testimony  of  his  own  witness  by  proof  of  facts  relevant  to  the 
issne.     First  Nat'l  Bank  v.  Way,  iZa. 

Croia-ezomination:  Berlew  on  appeaL  Where  there  was  no  elTort 
upon  the  trial  to  show  the  interest  or  bias  of  a  witness,  or  to  dis- 
close the  substance  of  his  testimony  sought  to  be  elicited,  and 
upon  appeal  there  was  no  shoving  of  what  he  had<testified  to  on 
direct  examination,  refusal  to  permit  him  to  state  on  cross-exam- 
ination whether  he  had  anything  to  do  with  instituting  tbe  proeeeu- 
tion  was  not  erroneousi  since  for  anything  which  appeared  in  the 
record  on  appeal  tbe  question  of  his  interest  or  bias  may  hay*  been 
immaterial.    State  v.  n^itiger,  5S0. 

Disposition  of  party  action:  Contempt.  Neither  a  husband  nor  wife, 
both  suing  separately  for  an  assault  upon  the  wife  and  residing 
within  tbe  jurisdiction  of  the  court,  can  be  required  to  appear  be- 
fore a  commissioner  for  the  purpose  of  having  their  depositions 
taken  in  either  case;  and  are  not  subject  for  contempt  for  failure 
to  so  appear.     Meikle  v,  Hobson,  Judge,  066. 

Erldencs  of  value:  Competency  of  witness.  A  farmer  who  ovmed 
boTses  and  raised  the  one  in  question  was  competent  to  testify  as 
to  iU  value.    SUte  Bank  of  Williams  v.  Qisb,  926. 

Expert  testimony:  QvaUflcatlon  of  witness:  Ohjeetion.  A  phy- 
sician of  long  practice  in  the  vicinity  and  having  a  knowledge 
of  charges  for  professional  aerviG«e  in  that  locality  is  competent  to 
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tettitj  to  tb«  rekKmablenMH  of  inch  charges.  But  in  tlie  instant 
owe  the  objection  to  the  competency  of  the  witneM  was  not  made 
until  after  answer,  aod  in  the  absence  of  a  motion  to  strike  it  came 
l«o  late.    Tedrow  t.  Johnson,  513. 

Hailing  of  lettet:  PresunptiMi.  The  depositing  of  a  letter  propa-ly 
■tamped  and  addressed  with  the  postoffice  department  raiaea  a 
rebuttable  presumption  that  the  same  was  receirad  in  due  ccmrM 
of  mail  by  the  party  to  whom  addressed.  First  Natl  Bank  t. 
Way,  426. 

Hon-ezpert  «*lilenc«.  A  non-expert  witness  cannot  give  his  opinion 
as  to  the  sanity  of  a  person  without  first  detailing  the  facts  upon 
which  his  opinion  is  based.    State  Bank  of  Williams  v.  Oiah,  526. 

TnnMCtlona  wltk  a  decedent.  A  widow  claiming  to  be  the  owne^ 
of  certificates  of  deposit  endorsed  and  transferred  to  her  by  her 
deceased  husband,  was  competent  to  testify  to  the  time  she  first 
■aw  them  in  the  possession  of  her  husband,  and  that  shortly  after- 
ward they  were  in  her  possession  duly  endorsed.  In  re  Estate  of 
Weartn,  635. 

TianiactioDB  with  ■  decedent.  A  legatee  under  a  will  is  incompetent 
to  testify  to  a  personal  transaction  with  the  testator;  and  the  fact 
that  a  legatee  did  not  offer  to  testify  that  a  note  given  by  bim 
to  the  testator  bad  been  paid  could  not  be  considered  as  a  cir- 
cumstance tending  to  show  that  it  was  unpaid.  Townsleiy  y. 
Townsley,  326. 

Statement  of  a  decedent.  Although  the  statements  of  a  deceased 
person  are  admissible  in  evidence,  when  made  many  years  before 
and  are  detailed  from  memory  only,  they  are  not  entitled  to  great 
weight.     In  re  Estate  of  McDonald,  688. 

EXECUTORS  AHD  ADMIHISTBATOBS.     See  Ebtatxs  or  Dbgxdehtcs. 

EXPRESS  COUPANISS.      See  CAsmsa. 

FEES.     Bee  Attornitb. 

FIXTURES.      See  Beal  Pbopebty. 


Agency:     InstructlODs.     Where  the  court  in   an  action  to  recover 
secret  profits  of  an  agent  employed  by  plaintiff  to  purchase  a  farm 
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for  him,  instructed  thftt  it  would  be  presumed  that  defendant  pur- 
chased the  farm  for  his  own  benefit,  thue  ptadng  the  burden  on 
plaintiff  of  proving  the  fraud,  failure  to  charge  that  defendant 
owned  the  farm  at  the  time  the  agency  contract  was  made  was  not 
erroneous,  even  though  the  evidence  thus  conclusively  showed.  In 
the  instant  case,  however,  the  evidence  failed  to  conclueivelj  show 
that  defendant  was  the  owner  of  the  farm  at  the  date  of  the  agency. 
I^valleur  v.  Uahn  269. 

Bridence:  Conqietency.  A  party  who  had  no  personal  knowledge 
that  a  tract  of  land  inspected  by  him  was  the  tract  in  contro- 
versy, but  simply  stated  that  it  was  pointed  out  to  him  by  a  third 
party  as  such  tract,  was  not  qualified  to  testify  to  the  character 
of  the  land  as  being  the  identical  land  in  controversy,  and  in  an 
action  involving  fraudulent  repreBent&tiona  as  to  its  chancter. 
Terrell  v.  Wicht,  64S. 

LadiM.  Although  an  action  for  fraud  was  not  commenced  for  many 
years  after  the  fraud  was  committed,  yet  if  the  plaintiff  proceeded 
with  diligence  upon  discovery  of  the  wrong,  defendant  cannot  rely 
on  the  defense  of  laches.    Mullen  v.  Callanan,  367. 

Oral  Btctement  of  gaaranty.  The  oral  statement  of  a  third  per- 
son that  he  would  guarantee  a  certain  contract  to  be  good  was  a 
mere  promise  and  not  a  misrepresentation  of  fact,  and  did  not 
constitute  actionable  fraud.    Depugh  v.  Frasier,  742. 

Unfair  competition:  Trade  marks  and  munu:  Fraud.  Unfair  com- 
petition in  trade  conBists  in  conducting  a  trade  or  business  in  such 
manner  that  there  is  an  express  or  implied  representation  that  the 
goods  or  business  of  one  in  the  same  as  that  of  another;  and  applies 
where  one  simulates  a  particular  device  or  symbol  of  another  in 
such  manner  as  to  lead  an  ordinarily  prudent  person  to  believe  that 
tiie  goods  are  those  of  the  other,  thus  perpetrating  a  fraud  upon  the 
person  deceived  and  upon  the  general  public  dealing  in  such  goodj. 
The  basis  of  an  action  for  unfair  competition  is  fraud,  and  this 
may  be  shown  by  direct  testimony,  or  by  facts  and  circumstances, 
or  may  be  inferred  from  the  manner  in  which  the  business  is  con- 
ducted.   Motor  Mfg.  Co.  V.  Motor  Co.,  202. 

Same:  Injnnction.  Courts  of  equity  will  enjoin  the  fraudulent  use 
of  a  name,  device  or  symbol  used  for  the  purpose  of  depriving 
another  of  a  business  thus  estabtiBhed,  and  of  the  profits  flowing 
therefrom;  even  though  the  name,  device  or  symbol  is  one  that 
cannot  be  protected  ae  such,  if  by  long  use  it  has  acquired  a 
secondary  meaning  as  designating  the  business  or  goods  of  a  par- 
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tleular  person,  and  the  public  hks  come  to  know  his  goods  by  that 
name  or  Bymbol.    Idem. 

Same:  Tiade  muka  and  namea:  BTidence.  Any  person  baa  a 
right  to  manufacture  a  particuiar  article,  except  such  as  may  be 
protected  by  patent,  in  such  manner,  shape  and  form  as  is  eesen- 
tial  to  its  use  and  purpose  for  which  intcDded.  The  necessary 
features  of  its  construction,  which  are  common  to  articles  of  that 
class,  cannot  be  appropriated  by  one  person  to  the  ezclnsion  of 
another.  In  this  action  to  restrain  the  manufacture  and  sale  of 
a  spark  plug  the  evidence  la  held  insufficient  to  eatabliih  unfair 
competition,  or  that  any  one  was  deceived  or  that  confurion  ra- 
■utted.     Idem. 

OAKiriSHMBHT.      Sea  Attachmknt. 

Q^Tg,     See  Husband  and  Wife. 

Gifts  inter  tItoi:  Intent.  Whether  there  has  been  a  gift  in  a  giren 
case  is  a  question  of  fact,  depending  largely  on  the  intent  of  the 
allied  donor  in  delivering  the  property.    In  re  Estate  of  Wearin, 


QUABAKTT.  9«  f^aod. 
LlaUUty  of  gnarantor.  There  is  a  distinction  between  a  guaranty 
of  payment  and  a  guaranty  of  collection.  The  former  creates  an 
immediate  and  absolute  liability  on  the  failure  of  the  principal 
to  pay,  while  the  tatter  only  obligates  the  guarantor  to  pay  if 
by  reasonable  diligence  it  cannot  be  obtained  from  the  principal. 
Cownie  t.  Dodd,  637. 

Sam«.  A  guaranty  of  interest  upon  corporate  stock  until  the  stock 
ia  retired,  based  upon  a  good  consideration,  is  an  absolute  goarmnty, 
under  which  the  holder  at  most  can  only  be  required  to  demand 
payment  of  the  principal.     Idem. 

Inaolrency  of  corporation:  Termination  of  UnbOity,  A  personal 
liability  by  way  of  a  guaianty  of  interest  on  corporate  ato^  ia 
not  terminated  by  insolvency  of  the  corporation,  or  failure  to 
exercise  its  franchise  for  two  years.     Idem. 

HABEAS  COKPUS,      See  Agtiohb. 
HIOHWAYS.      Bm  Municipal  Cokpokationb, 
Prirate  way:    PaUfc  nss:     Dedication;    Erldenca.    Where  one  pro- 
vides a  way  for  the  use  of  the  public  in  dealing  with  him  and 
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invitea  the  public  to  use  it  for  tbtt  purpose,  no  len^  of  use  for 
such  purpose  will  create  a  public  right  tliereiii  After  the  invi- 
tation has  been  withdrawn-  The  public  right  under  such  circum- 
etancee  is  pennissive  onl;,  and  if  a  dedication  in  any  sense  it  con- 
stitutes a  dedication  to  the  private  use  of  the  owner  and  not  to  the 
public;  as  a  public  dedication  contemplates  not  oalj  a  dedication 
by  the  owner  but  an  acceptani-e  by  the  public  as  welL  In  the  in- 
etant  case  the  owner  of  ground  used  by  him  in  connection  with  a 
aummer  resort  opened  a  way  over  his  own  land  to  his  place  of  busi- 
ness, which  was  used  by  the  public  during  the  summer  season,  after 
which  it  was  closed  to  the  public  by  means  of  gates.  Betd,  insuffi- 
cient to  indicate  any  intention  on  the  part  of  the  owner  to  dedicate 
the  same  as  a  public  way.    Bradford  v.  I^lltz,  666. 

PabUc  nse:  Lic«oac:  Bevocation.  While  continued  use  of  a  way 
by  the  public  with  the  owner's  knowledge  and  consent  has  pro- 
bative force  on  the  question  of  dedication  to  the  public,  yet  it 
is  not  sufficient  of  itself  to  show  dedication,  and  may  be  overcome 
by  a,  showing  that  the  use  by  the  public  was  not  of  a  continuous 
and  general  character.  In  the  instant  case  the  opening  of  a  way 
over  the  land  of  the  owner  for  the  public  use  in  connection  with 
the  owner's  private  business  during  the  summer  season  only,  was  in 
the  nature  of  a  license,  revocable  at  the  owner's  pleasure.    Idem. 

User.  No  length  of  use  by  the  public  of  a  private  way  will  con- 
stitute the  same  a  public  highway.    Idem. 

Obstruction:  Injnactlon:  Honabnttinc  owner.  One  not  an  abutting 
owner  cannot  enjoin  the  obstruction  of  an  alleged  highway,  by 
which  only  such  inconveuience  is  suffered  as  is  common  to  the 
general  public,  although  ft  may  be  in  a  greater  degree.     Idem. 

Vacation:  Jurisdiction.  There  is  no  statutory  provision  for  the 
vacation  of  a  highway  except  upon  petition  to  the  board  of  super- 
yisors  the  same  as  for  the  establishment  of  a  highway.  They  can- 
not be  discontinued  or  vacated  merely  at  the  pleasure  of  the 
officers  upon  whom  the  power  of  discontinuance  is  conferred;  and 
until  a  petition  for  vacation  has  been  filed  the  supervisors  have  no 
jurisdiction   to   act.     McCarl  v.   Clarke   County,   14. 

Sama.  The  Code  of  1S9T,  relating  to  the  establishment  and  vacation 
of  highways,  made  no  distinction  between  the  terms  "vacate"  and 
"discontinue."     Idem. 

Abandonment.  The  sbandonment  of  a  highway  is  chiefly  a  ques- 
tion of  the  intent  and  acts  of  the  public;  neitlier  nonusei,  ob- 
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structiOQ  nor  failure  to  keep  the  bighwmy  in  repair  will  necessarily 
work  au   abandonment.     Idem. 

TjicAtion:  DanuKcc  Rights  of  abntting  owner.  Wbere  a  high- 
way has  been  legally  established  the  failure,  merely,  of  the  board 
of  aupervisora  to  rebuild  a  bridge,  or  to  improve  the  highway,  will 
not  work  a  Tacation  or  diBcontinuance  of  the  highway;  nor  can  a 
property  owner  recover  damages  against  the  county  for  such  failure 
on  the  ground  that  the  highway  had  thus  been  diseontinued.    Idem. 

Bridges:  Duty  of  county  to  rebuild:  Discretion.  Under  the  stat- 
utes existing  prior  to  the  revision  of  the  road  laws  by  the  35th 
General  Assembly  the  county  supervisors  had  a  discretion  lo  the 
matter  of  rebuilding  a  highway  bridge.     Idem. 

HOMESTEADS. 

AlHUidoniiieBt:  Jndgment:  Conclnstreneas.  A  finding  that  absence 
of  a  judgment  debtor  from  his  homestead,  though  for  a  considerable 
period  of  time,  was  temporary  and  not  such  as  to  constitute  an 
abandonment  of  the  homestead  is  conclusive  on  the  question  of 
abandonment  prior  to  the  date  of  such  finding.  Boyer  v.  Dogoe, 
31S. 

Abanionment:  Evldract.  Where  there  is  a  fixed  and  specific  in- 
tent to  return  to  a  homestead  at  some  future  time,  although  the 
time  is  dependent  upon  future  circumstances,  the  absence  under 
such  conditions  will  not  constitute  an  abandonment.  In  the  in- 
stant case  an  abandonment  is  not  shown.     Idem. 

Abandonment:  Presnmptlon.  Long  continued  absence  from  a  home- 
stead may  raise  a  presumption  of  abandonment,  but  such  presump- 
tion is  not  conclusive.    Idem. 

Inability  for  antecedent  debta.  A  homestead  is  liable  for  debts  ante- 
dating its  purchase;  and  in  determining  its  liability  reference 
must  be  had  to  the  date  of  the  indebtedness  and  not  to  the  date 
of  a  judgment  based  thereon.    Cbristensen  v.  Rebeck,  130. 

HUSBAND  AND  WIFE. 

Gifts:  Consideration.  A  transaction  between  husband  and  wife, 
although  in  the  nature  of  a  gift  or  contract  between  them,  is 
enforceable,  in  the  absence  of  fraud  or  conditions  which  would 
render  it  void.  Thus  a  promissory  note  payable  out  of  the  bus- 
band's  estate  and  voluntarily  executed  and  delivered  to  the  wife 
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was  not  Toid  for  want  of  consideriition,  although  given  for  terv- 
ioes  perfornied  by  the  wife  prior  to  marriage  and  notwithatand- 
ing  the  proTJsion  of  an  antenuptial  contract  ezpresBing  full  satis- 
faction for  such  service ;  as  it  was  competent  for  the  husband  after 
marriage  to  further  compensate  her  for  the  service  by  giving  her 
an  interest  in  his  estate.     Harmon  v.  Estate  of  Harmon,  106. 

UfCEST.      Bee  Cbiuinal  Law. 

IHJVHCTIOII.      See  Pa4Bi>— Highwatb — Intoxicating  Uquobs. 


Piesmuption:  Instroctions.  When  a  patient  has  been  discharged 
from  a  hoapital  for  the  insane  as  cured,  it  will  be  presumed  that 
his  sanity  exists  until  the  contrary  is  made  to  appear.  Thus  where 
there  was  evidence  both  for  and  against  the  sanity  of  a  patient 
■t  A  time  subsequent  to  hie  discharge,  an  instruction  that  where 
a  condition  has  been  established  a  presumption  obtains  that  it 
has  existed  and  will  continue  to  exist  for  some  time,  in  the  absence 
of  evidence  to  the  contrary,  when  followed  by  an  application  of 
the  principle  to  the  facts,  was  correct  and  euffixiently  favorable 
to  the  defendants,  who  were  alleging  the  insanity  of  the  maker 
of  the  note  in  suit.    State  Bank  of  Williams  v.  Gish,  526. 


Graomuitical  constrnction.  Where  an  instruction  stated  the  rig^te 
and  duties  of  the  plaintiff  immediately  preceding  the  use  of  a 
personal  pronoun,  which  could  only  by  proper  application  refer 
to  plaintiff,  error  cannot  be  predicated  upon  the  grammatical  con- 
struction, although  both  parties  were  referred  to  in  the  instruction. 
Howard  v.  Dickinson,  157. 

Refusal  of  requests.  When  the  instructions  as  given  by  the  court 
embody  the  substance  of  those  requested,  and  are  as  full  as  the 
case  requires,  refusal  to  submit  the  requests  is  not  erroneous. 
Depugh  v.  Frasier,  742. 

INSUBANOE. 

Ftatemal  insurance:  Estoppel  to  deny  liability.  Plaintiff,  the  bene- 
ficiary in  a  certillcate  of  insurance,  notified  the  insurer  of  the  dis- 
appearance of  the  insured  and  asked  its  advice  in  the  premises. 
-  Defendant  advised  plaintiff  that  it  was  customary  to  consider  a 
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■Dcmber  dead  and  to  paj  his  claim  after  continaoiu  diaftppearanee  of 
•eTen  jears;  that  it  would  probably  be  advisable  to  k«ep  the  certifi- 
cate in  force  for  the  next  e'lX  yean  if  afae  beliercd  the  inmred  de»d, 
bat  that  if  ihe  believed  that  he  ia  atill  alive  and  ia  conoealiiig  his 
vhereabouti,  warned  her  that  he  would  be  at  liberty  to  change  the 
beneflciary  rf^rdlwa  of  her  payments.  The  beneficiary  continuecl 
to  make  payments  for  seven  years  and  the  insurer  received  Kud 
retained  the  jame.  Held,  that  the  insurer  was  estopped  to  deny 
liability  on  the  certificate,  although  in  the  meantime  it  changed 
its  by-lawa  without  her  knowledge,  so  that  recovery  oould  not  be 
had  on  a  certificate  of  a  member  who  had  disappeared  nntil  the 
expiration  of  his  life  expectancy,  in  the  abaeuce  of  proof  of  actual 
death.     Keith  v.  Modern  Woodmen  of  America,  S39. 

UTTEBSTATE  COMHERCE.     See  Cabhizu. 


INTOXIOATINO  UQUOBS. 

InjtuictiOB:  Evidence.  The  payment  of  tha  intenial  reveniie  tax 
imposed  upon  the  business  of  selling  liquor,  together  with  the 
other  evidence  in  the  case,  ia  held  sufficient  to  justify  an  injunc- 
tion restraining  defendant  from  keeping  for  sale  or  selling  intozi- 
esting  liquors  in  a  restaurant  conducted  by  him.  Jones  v.  Welch, 
443. 

nnluiice:  AbatemmL  The  finding  of  intoxicating  liquors  in  the 
posseseioD  of  one  not  authorized  to  keep  or  sell  the  same,  except 
when  found  in  a  dwelling  house,  raises  the  presumption  under 
the  statute  that  they  are  kept  for  illegal  sale,  and  constitutes  the 
place  a  nuiaance,  and  it  may  be  abated  as  such  wiUiout  proof 
of  actual  sale  or  offer  to  sell.  Proof  of  possession  alone  is  enou^ 
to  place  the  burden  of  rebutting  the  presumption  of  unlawful 
intent  upon  the  defendant.     Bhidler  v.  Keenan  Bros.,  TO. 

ContiDl  of  buOdlDK:  Evidence.  Where  defendants  admitted  the 
ownership  of  the  building  in  which  they  were  conducting  busi- 
ness, end  it  appeared  that  the  only  means  of  entering  the  basement, 
in  which  intoxicating  liquors  were  found,  was  through  the  room 
in  which  their  buBinesa  was  carried  on,  there  was  sufficient  evidence 
to  show  beyond  reasooable  doubt  that  defendants  were  in  control 
of  the  basement.    Idem. 
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JUD0HENT8. 

S&«ct  of  ««)  aniioimceiiieiiti.  The  court  baa  power  during  the  term 
to  change  its  opinion  and  enter  a  different  judgment  from  tbat 
announced  at  the  condiuion  of  the  trial,  when  convinced  that  tfa« 
flrat  pronouncement  was  wrong  or  not  supported  hj  the  evidence. 
Fowler  v.  Vermillion,  362. 

Uou  np«a  lul  Mtate:  Satiifactioii.  The  fact  tbat  a  judgment 
creditor  applied  a  payment  upon  an  open  account  held  bj  him 
against  tbe  debtor,  under  an  arrangement  with  the  trustee  of  the 
judgment  debtor,  and  executed  a  quit-claim  deed  to  land  held  by 
the  trustee  under  a  trust  arrangement  to  which  he  was  not  a  party, 
did  not  release  other  land  from  the  lien  of  the  judgment  although 
he  knew  that  the  detitor  had  sold  and  conveyed  the  same.  Ander- 
Bon  V.  Engwall,  4S7. 

Harghalllng  of  aiMts.  The  further  tact  that  the  Judgment  creditor 
also  released  notes  held  by  the  trustee,  the  proceeds  of  the  sale 
of  the  land,  did  not  entitle  a  purchaser  of  land  from  the  del>tor, 
which  had  not  been  transferred  to  the  trustee  and  was  still  subject 
to  the  lien  of  the  judgment,  to  a  marBhalling  of  assets;  especially 
as  other  creditors  interested  in  the  trust  wero  not  parties  to  the 
action.    Idem. 

Vacation  of  default:  Discretion:  Snffldescy  of  defeiue.  The  set- 
ting aside  of  a  default  upon  an  application  promptly  made  at  the 
same  term  is  peculiarly  a  matter  within  the  discretion  of  the  trial 
court;  and  the  order  of  the  trial  court  in  so  doing  will  not  l>e 
disturbed  on  appeal,  except  upon  a  clear  showing  of  an  abuse  of 
such  discretion.  Thus  where  a  surety  moved  to  open  the  default, 
alleging  that  the  maker  of  the  note  had  answered,  pleading  want  of 
consideration,  counterclaims  and  that  plaintiff  was  not  a  holder 
of  the  note  in  due  course  but  in  secret  trust  for  the  payee  to  defeat 
defenses  by  the  maker,  the  court  was  Justified  in  setting  aside  the 
default  against  the  surety.    Mally  v.  Roberts,  S23. 

Same.  Where  it  appeared  that  defendant  and  counsel  intended  in  good 
faith  to  defend  tiie  action,  but  owing  to  the  pendency  of  seversl 
suite  involving  the  relations  of  defendant  with  a  co-defendant  the 
filing  of  an  answer  before  noon  of  the  second  day  of  the  term  was 
by  confusion  and  mistake  overlooked,  but  a  motion  to  vacate  the 
default  was  promptly  filed  thereafter,  there  was  no  abuse  of  the 
court's  discretion  in  setting  the  default  aside.    Idem. 

jVSISDICTIOIf.     See  Convitancis — Justick  or  tbk  Piaoi. 
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jnSTIOE  OF  TBI  PEACE. 

Jnriidictioii:  Amount:  Consent:  Becoifl,  Wkere  it  was  in  fa«t 
Bhown  that  the  parties  to  s  note  consented  to  the  jurisdiction 
of  a  justice  of  the  peace  to  an  amount  exceeding  tlOO,  bat  leaa 
than  $300,  a  judgment  of  the  justice  for  more  than  tlOO,  in  favor 
of  plaintiff,  on  the  note  was  valid,  although  he  made  no  raeord 
in  his  docket  of  the  fact  of  consent.  Christensen  v.  Eabeck,  ISO- 
Consent  te  jurisdiction:  Parol  evidence.  In  a  proceeding  to  estsUiah 
the  lien  of  a  judgment  based  upon  a  promissory  note,  it  appe»riiig 
that  the  original  papers  were  lost,  it  was  competent  to  show  the 
provisions  of  the  note  hj  parol,  and  that  it  provided  for  jurisdie- 
tlon  of  a  justice  bj  consent  of  the  parties  in  excess  of  $100.    IdeM. 

Jurisdiction;      Place   of    performance.      Where    a    note   of   which.   « 

justice  of  the  peace  has  juriadiction  was  made  payable  at  a  qertatn 
place  it  WAS  suable  before  any  justice  of  the  township  in  which 
the  place  of  payment  was  situated.     Idem. 

LACHES.     See  Fbaud. 

LANDLORD  AND  TENANT.     ^  ^^^i- 

Azreeinent  to  lease:  Validity.  A  deSnite  written  agreement  to 
make  a  lease  of  property  upon  certain  fixed  terms  is  binding,  though 
no  formal  lease  is  ever  executed;  but  before  a  party  may  rely 
upon  such  an  agreement  he  must  show  a  meeting  of  the  minds 
of  the  parties  upon  all  the  terms  snd  conditions  of  the  intended 
lease,  and  full  performance  on  hia  part  and  refusal  of  the  other 
party  to  execute  the  lease.     Billiard  Co.  v.  Miloslowaky,  395. 

Afreement  to  lease:  Breach.  A  contract  for  a  lease  providing  that 
the  premises  shall  he  sublet  with  consent  of  the  owner  upon  tenna 
satisfactory  to  the  parties  was  not  violated  by  refusal  to  execute 
a  lease  containing  terms  imposed  by  the  owner  different  from  those 
contemplated  by  the  original  agreement.     Idem. 

Agreement  to  lease:  When  effective.  Where  it  was  understood  by 
the  parties  that  there  was  to  be  no  binding  contract  until  a  formal 
written  agreement  was  executed  no  contract  existed  until  this  pro- 
vision was  complied  with.     Idem, 

Apeement  to  lease:  Breach:  Evidence.  In  this  action  to  recover 
damages  for  breach  of  a  contract  to  lease  property  contMnlng  a 
provision  for  subletting  upon  terms  satisfactory  to  the  parties. 
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remodeling  to  make  the  premisea  auitkble  for  a  certain  buBineea  and 
consent  of  the  owner,  the  evidence  fails  to  show  that  the  leasee 
was  at  fault  in  not  executing  the  lease  and  that  there  waa  an 
agreement  as  to  its  terms.    Idem. 

Azracment  to  Ium:  EatoppeL  Where  a  sublessee  bad  the  ab«olut<> 
right  to  refuse  conditions  imposed  by  the  owner  in  case  of  sublet- 
ting, the  fact  that  he  made  different  objecti<mB  to  the  proposed 
lease  at  the  trial  than  at  the  time  of  the  agreement  was  not 
ground  for  estoppel;  there  having  been  no  meeting  of  minds  on 
that  queation.    Jdeni. 

Lwse:  Variance  by  paioL  Parol  evidence  is  not  admissible  to  vary 
the  terms  of  a  written  instrumeDt.  Thus  where  a  written  lease 
was  free  from  ambiguity  and  recited  that  in  consideration  of  the 
rental  to  be  paid  the  lessor  was  to  perform  certain  covenants,  evi- 
dence of  a  parol  agreement  that  the  lessor  for  the  same  considera- 
tion was  to  perform  a  different  covenant  not  expressed  in  the 
writing  was  not  admissible.     Miller  v.  Morine,  287. 

Oral  asreement:  Pleading.  The  pleading  of  a  contract  as  partly 
oral  and  partly  in  writing  will  not  authorize  oral  proof  of  another 
and  different  covenant  at  variance  with  the  writing.    Idem, 

LEASE.      See  Lahdlokd  and  Tkhant. 

LIENS.     See  Jdoohentb. 

Liens  upon  p«nonal  property:  Consent  to  sale:  Waiver:  Garnish- 
ment.  When  a  mortgagee  or  landlord  unconditionally  assents  to  a 
sale  by  the  owner  of  property  covered  by  their  liens,  the  liens  are 
waived,  even  though  the  owner  promises  to  pay  the  proceeds  over  to 
them.  But  where  the  lieu  holder's  consent  to  a  sale  of  the  property 
is  on  condition  that  a  designated  person  shall  act  as  clerk  of  the 
sale,  and  apply  the  proceeds  to  a  satisfaction  of  the  lien,  such  per- 
son becomes  a  trustee  of  the  parties,  and  the  funds  thus  coming 
into  his  hands  are  not  subject  to  garnishment  by  a  creditor  of  the 
owner  of  the  property.    Hoyt  v.  Clemaus,  330. 

UMCTAinON  or  ACTIONS.     S*«  C0NVBTANCK8 — NoiflAKOB, 

PaTmeat:  Borden  of  proof.  The  statute  of  limitations  and  pay- 
ment are  affirmative  defenses,  and  the  burden  of  proof  is  upon 
the  party  pleading  the   same.     Tedrow  \.  Johnson,  513, 

MAUtlAGE  Ain>  DIVOSCB.     See  Cbiuinal  Law. 
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MABSHALLDtG  ASSETS.     Sea  Jddqmzmts. 
HASTES  AMD  SEBTAHT.     See  NnuoiMci. 
MEBGSK  OF  ESTATES.     See  WaXB. 
HISCOMDDCT.     Sett  Nnr  Trial. 
MUNICIPAL  00BP0BATI0N8. 

CoontlM:  Contract  with  phyiicUii;  Validity.  Neither  failure  of 
a  CDUDtf  physician  to  ^ve  the  itatutory  bond,  nor  awarding  of  the 
contract  for  medical  care  of  iodigent  peraona  without  competitive 
bide,  will  render  a  contract  with  inch  phyaician  invalid.  Johnson  v. 
EuniltoB  County,  4SS. 

Same:  Medical  attendance:  LiaWllty  of  conntj.  When  a  county 
hai  contracted  with  a  physician  for  the  medical  csre  of  the  poor, 
township  trustees  having  knowledge  of  such  employment  and  with- 
out demanding  of  such  physician  that  he  furnish  the  required  medi- 
cines and  attendance,  cannot  employ  another  to  fumieh  medieinea 
and  render  the  cuunty  liable  therefor.    Idem. 

Same:  County  physldan:  Bond.  The  bond  required  for  a  county 
physician  is  for  the  protection  of  the  county,  and  not  for  the  benefit 
of  persons  furnishing  medicines  to  the  poor.    Idem, 

Conntlttt:  Defective  bridges:  Notice:  Liability  for  Injnty.  Where 
a  member  of  the  board  of  supervisors  was  notified  several  days  be- 
fore plaintifT's  accident  that  the  approach  to  a  bridge  at  which  he 
was  Injured  had  been  washed  out,  and  the  supervisor  did  nothing 
to  warn  or  protect  the  traveling  public  from  the  danger,  the 
county  could  not  escape  liability  on  the  ground  that  the  bridge  was 
not  in  the  territory  assigned  to  the  supervisor  for  his  care  aud 
supervision,  or  that  there  was  no  regular  or  special  meeting  of  the 
board  between  the  time  of  the  washout  and  the  accident.  Doke  v. 
Davis  County,  114. 

Defective  walks:  Notice:  Evidence.  Tn  a  personal  injury  action 
baaed  upon  an  obstruction  of  a  sidewalk,  evidence  that  other 
persona  had  stumbled  over  the  obstruction  prior  to  the  accident 
in  question  was  admissible,  as  tending  to  show  notice  to  the  city 
of  the  obstnictipn  for  such  length  of  time  that  it  should  have  been 
remedied;  and  failure  to  give  an  instruction  limiting  its  application 
to  that  purpose  was  not  erroneous,  in  the  absence  of  a  request 
therefor.    Hall  v.  Qty  of  Shenandoah,  735. 
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Hotice  of  injury:  Admisaioii  in  erideaca:  Piejndlce,  Where  an 
action  against  a  city  for  a  aidewalk  injuiy  was  brought  within 
three  months,  the  notice  to  the  city  required  by  the  statute  to  pre- 
Berve  the  cause  of  action  for  a  longer  time  ia  immaterial  and  in- 
competent; and  the  admiasion  in  evidence  of  such  notice  containing 
a  detailed  statement  of  the  injury  and  its  effect  upon  the  injured 
party,  such  as  unconscJousnesB,  pain  and  Buffering,  where  the  injured 
party  dies  prior  to  the  trial  and  could  uot  be  cross-examined,  waa 
prejudicial.     Idem, 

Eridence.  Evidence  that  plaintiff  suffered  hemorrhage  some  time 
after  the  accident  Involved  in  the  action  waa  not  admissible,  in  the 
absence  of  any  showing  that  the  hemorrhage  was  caused  by  or  was 
the  probable  result  of  the  accident.     Idem, 

Same.  The  evidence  of  a  former  city  official  as  to  certain  plats  intro- 
duced and  his  previous  efforts  to  liave  certain  defects  in  the  atreet 
remedied,  and  the  result  of  such  efforts,  was  inadmissible  because 
foreign  to  the  case,  except  as  to  certain  mattera  on  the  plat  having 
no  bearing  on  the  injury.    Idem. 

Same.  Evidence  of  the  injured  partyV  general  health,  and  that  be- 
cause of  his  enfeebled  condition  he  had  fallen  on.  the  atreeta  on 
other  occasions,  was  competent  on  the  question  of  contributory  neg- 
ligence; and  its  limitation  to  the  question  of  hia  physical  condition 
at  the  time  of  the  injury,  aa  bearing  upon  the  queatiou  of  damages, 
was  erroneous  aa  ordinary  care  depends  upon  all  the  eircumataneei 
of  the   case,  including  physical   infirmity  known  to  the  party. 

Same.  Where  a  pedestrian  has  reason  to  believe  that  he  can  paas  over 
a  walk  in  safety  he  is  not  guilty  of  contributory  negligence  in  fail- 
ing to  select  another  route  of  travel,  although  there  are  better  walks 
that  would  serve  his  purpose.     Idem. 

Streeta:  Sale:  Cammoa  law  dedication:  EatoppeL  Where  a  sale 
of  real  estate  is  made  with  respect  to  an  exhibited  plat  showing 
an  adjoining  street  or  reservation  for  other  purposes,  the  purchaser, 
independent  of  any  public  right,  relying  on  such  plat  or  reserva- 
tion, has  in  equity  all  rights  thus  believed  to  be  conveyed,  and  the 
grantor  would  be  estopped  to  deny  the  same.  Under  auch  cir- 
cumstances statutory  dedication  is  uiinecessary.  Schick  v.  Weat 
Davenport  Imp.  Co.,  394. 

Same:  Common  law  dedication:  Evidence.  A  common  law  dediea- 
ti<Ni  of  a  street  or  road  may  be  revoked  by  the  owner  before  pnUie 
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aempUnce,  unless  prirate  righti  have  iatervened.  In  the  inrtant 
case  the  evidence  is  reviewed  and  held  to  show  that  the  private  rights 
acquired  in  the  street  in  question  would  prevent  the  alleged  owners 
from  closing  the  same.     Idem. 

Same:  Contiact  of  Mle:  Reservation;  Evident.  In  an  action  to 
prevent  the  clofiing  of  a  street  upon  the  ground  of  a  common  law 
dedication  and  acceptance,  the  evidence  aa  to  whether  plaintiff  knew 
that  the  strip  in  question  was  reserved  before  the  deed  was  delivered 
is  in  dispute;  but  as  he  purchased  under  a  contract,  without  knowl- 
edge of  any  reservation,  and  aa  the  deed  made  no  reservation  lessen- 
ing its  legal  effect,  plaintiff  cannot  be  bound  by  knowledge  aoquired 
after  the  making  of  the  contract.  Evidence  held  to  support  a  decree 
forbidding  the  closing  of  the  claimed  Btreet  in  question.     Idem. 

Same:  EatoppeL  One  purchasing  and  accepting  a  conveyance  of  land 
with  knowledge  of  facts  sufficient  to  put  him  on  inquiry  as  to  the 
claimed  rights  of  others  to.  use  the  same  for  street  purposes  la 
bound  thereby;  especially  where  it  appeared  that  the  eipresa  pur- 
pose of  the  purchase  was  to  cut  off  the  use  of  the  same  for  street 
purposes.     Idem. 

Judgment:  Conclusireneu:  Modification.  The  finding  and  decree 
that  a  strip  of  land  was  set  apart  for  railway  purpoaes  was  in 
effect  a  finding  that  it  was  not  a  highway,  which  was  binding 
upon  plaintiff  when  not  appealed  from;  and  in  so  far  as  the  decree 
restraining  the  closing  of  the  highway  and  interference  with  plain- 
tiff's right  of  access  thereto  included  the  strip  in  question  it  was 
not  within  the  issues  and  is  modified  to  that  extent.    Idem. 

Defective  walks:  Contrlbntoty  negligence:  Evidence.  To  constitute 
contributory  negligence  on  the  part  of  one  using  a  defective  side- 
walk, from  which  an  injury  results,  it  must  appear  that  the  Injured 
person  knew  that  the  walk  was  in  a  dangerous  condition  and  that 
he  knew,  or  must  have  known  by  the  exercise  of  reasonable  care 
for  his  safety,  that  it  tvas  unsafe  for  him  to  attempt  its  use.  The 
question  of  whether  plaintiff  appreciated  the  danger  and  was  im- 
prudent in  attempting  to  use  the  walk  In  the  instant  case  was  for 
the  jury.    Covert  v.  Town  of  Lovilia,  163. 

Same:  Inatrnctiona.  A  pedestrian  is  not  bound  to  take  another  and 
better  sidewalk  to  reach  his  destination  if  he  believes,  or  has  reason 
to  believe,  that  he  can  safely  use  the  walk  over  which  he  is  passing; 
and  the  use  of  a  walk  wliich  an  ordinarily  prudent  person  believes, 
or  has  a  right  to  believe,  he  can  use  in  safety  is  not  of  itself  con- 
tributory negligence.  The  Instructions  as  given  by  the  court  on 
theK  questions  were  correct.    Idem. 
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Sidewalks:  Owneisbip  of  nKterUls.  Upon  the  oonstmction  of  a 
sidewalk  bj  ui  abutting  property  owner  the  mkteri&l  laid  in  the 
walk  does  not  become  the  property  of  the  municipality;  and  even 
though  the  city  rejects  the  walk  because  not  laid  at  grade  and 
orders  its  removal  for  that  reason,  which  the  owner  neglected 
to  do,  a  contractor  employed  by  the  city  to  construct  a  new  walk 
would  have  no  right  to  appropriate  the  material  in  the  old  walk, 
though  hia  contract  with  the  city  authorized  him  to  use  it;  as  no 
agreement  between  the  contractor  and  the  city  could  affect  the 
rights  of  the  owner  of  the  material.    Guthrie  v.  McMurren,  151. 

HUKDES.      See  Cbiuinal  Law. 

NEQLIOENOE.     ^^  Cakbiebs — Railboadb. 

AntomabUe  accident:  Use  of  itteets:  Violation  of  law.  In  an  ac- 
tion for  damages  under  the  statute  and  a  similar  ordinance  re- 
quiring travelers  upon  the  highway  when  meeting  each  other  to 
turn  to  the  right  and  give  half  the  road,  a  failure  to  observe  the 
same  mokes  a  prima  facie  case  of  negligence,  placing  the  bnrdeu 
upon  the  one  who  was  on  the  wrong  side  of  the  highway  to  show 
that  he  was  in  the  exercise  of  due  care,  in  view  of  all  the  drcum- 
stances.  Negligence  is  not  conclusively  established  by  a  mere 
showing  that  one  was  on  the  wrong  side  of  the  hig^iway  when 
meeting  or  passing  another  traveler,  Herdman  Adm'r  v.  Zwart, 
500. 

Kaqnired  can:  ItutnictionB.  In  an  action  for  Injury  to  decedent 
while  riding  in  a  carriage  with  her  husband  who  was  driving, 
caused  by  the  fright  of  the  horse  st  defendant's  automobile,  an 
instmetion  that  in  "so  far  as  lay  in  her  power  she  was  required 
to  exercise  the  same  care  as  any  ordinary  prudent  person  would 
be  required  to  exercise  ander  like  circumstances,"  was  not  prejudicial 
because  laying  the  duty  of  extraordinary  care  upon  decedent;  but 
rather  Implied  that  decedent  was  excused  from  the  exercise  of 
that  measure  of  care  required  of  an  ordinary  person.  In  case  she 
was  laboring  under  any  mental  or  physical  disability.     ld«m. 

Pnudmate  canae.  Where  a  fri^^tened  horse  was  brought  under  con- 
trol after  the  collisioD  with  the  defendant's  automobile,  and  was 
driven  some  distance  though  restless  from  fright,  when  it  then 
ran  away  causing  decedent's  injuries,  defendant's  n^ligence,  if 
any,  in  the  operation  of  his  automobile  was  not  the  proximate 
cause  of  the  injury.    Idem. 

Aaaumptlon  of  ilak:  Instmctiona.  The  instruction  that  if  a  de- 
cedent knew  and  appreciated  the  danger  of  riding  after  a  horse 
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while  nervouH  froin  its  previous  fright  sbe  SBBumed  the  riBk  knd 
could  not  recover,  was  not  misleading,  although  the  term  "assump- 
tion of  risk"  i&  usually  used  in  ctkses  growing  out  of  the  relation 
between  master  and  servant.    Idem. 

Proziiiuite  canae:  Bridence.  The  evidence  in  this  c&se  Is  held  to 
support  a  verdict  for  defendant  even  if  there  was  negligence  on 
the  part  of  defendant  in  causing  the  fri^t  of  the  horse,  as  audi 
negligence  was  not  shown  to  have  been  the  proximate  cause  of  the 
subsequent  injur;  to  decedent.     Idem, 

Contiibutwy  nesUguue:  Burden  of  pioof:  Evidencfl.  To  recover 
upon  tbe  ground  of  negligence  the  plaintiff  must  not  only  prove 
the  negligence  of  the  defendant,  but  he  must  also  afflrmativelj 
show  his  own  freedom  from  contributor;  negligence.  In  this  action 
the  evidence  fails  to  show  that  plaintiff,  a  transfer  man  of  mature 
years  while  st  the  atation  to  meet  the  trains,  was  free  from  con- 
tributor; negligence  in  croBsing  one  of  the  tracks,  in  that  it  fails 
to  show  that  he  exercised  reasonable  care  to  discover  an  approach- 
ing train  which  struck  him,  and  which  he  knew  was  momentaril; 
expected  to  arrive.    Sanderson,  Admr's  v.  C,  M.  &  St.  P.  R;.  Co.,  90. 

Same:  Instinct  of  self-preservation.  Where  there  were  no  eyewit- 
nesses to  an  accident  resulting  in  death,  and  to  the  manner  in  which 
deceased  was  conducting  himself  at  the  time  or  immediate];  before, 
a  presumption  arises  that  he  was  exerciatng  reasonable  care  for  his 
own  safet;  at  the  time;  but  this  presumption  is  one  of  fact  and 
whether  it  was  overcome  by  other  circumstances  shown  in  evidence 
is  a  question  for  the  jury  to  determine.  This  presiimption,  how- 
ever, does  not  obtain  where  there  was  direct  evidence  of  the  orcum- 
■tances  offered  b;  the  part;  invoking  it,  or  where  it  was  within  the 
power  of  the  part;  whose  duty  it  was  to  prove  the  circum  stance*  to 
produce  affirmative  evidence  of  the  facts.     Idem. 

Same:  Dfreraion  of  attention.  To  excuse  one  of  contributory  n^It- 
gence  on  the  ground  that  his  attention  was  diverted  from  himself 
and  his  peril,  there  must  be  some  showing  of  facts  which,  under 
usual  and  ordinary  circumstances,  would  have  the  effect  of  divert- 
ing his  mind  from  a  vigilent  care  of  his  own  personal  safety.   Tdem. 

Btudan  of  proof.  In  personal  injur;  actions  the  burden  ia  always 
upon  the  plaintiff  to  negative  contributory  n^ligence;  and  while 
the  absence  of  any  eyewitness  to  the  circumstances  surrounding 
a  tragedy  ma;  give  rise  to  an  inference  that  the  party  was  in  tbe 
exercise  of  care  for  his  safety,  euch  inference  cannot  be  relied  upon 
to  excuse  the   plaintiff  from   producing  such   evidence  as   was   at 
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hand  or  within  his  reach,  tending  to  ahow  the  conduct  of  deceased 
at  the  tine  of  the  tragedy,  thus  in.  effect  shifting  the  burden  to 
defendant  to  show  that  the  injured  partjr  was  in  fact  negligent. 
Idem. 

ContUbntoty  neKligence:  Instrnctioiu.  Contributory  negligence  as- 
Bumes  the  negligence  of  the  other  party,  otherwiee  it  would  not  be 
contributory  but  independent;  and  an  instruction  deHning  contrib- 
utory negligence  to  be  Buch  negligence  as  is  the  proximate  or  direct 
cause  of  the  injury  complained  of,  rcgHrdless  of  whether  the  other 
party  was  guilty  of  negligence,  was  defective  in  failing  to  state  that 
auch  negligence  must  operate  concurrently  with  the  negligence  of 
the  other  party  in  producing  an  injury,  and  as  its  proximate  and 
co-operating  causej  but  when  construed  in  connection  with  the  other 
iuBtructiona  given  on  the  subject  of  negligence  was  not  prejudicial. 
Hall  T.  City  of  Shenandoah,  735. 

Muter  and  aeirant:  ContdbntoTy  neKlifencfi.  An  experienced  elec- 
tric lineman,  who  was  killed  while  changing  certain  wires  from  one 
pole  to  another  at  the  direction  of  his  superior,  though  knowing  that 
the  wires  were  charged  witb^  heavier  voltage  than  their  Insulation 
justified,  could  not  be  held  guilty  of  contributory  negligence  aa  a 
matter  of  law,  where  he  had  reason  to  believe  that  hie  superior  had 
directed  that  the  current  would  be  turned  ofT,  as  was  the  custom, 
before  the  work  was  commenced.  Christian,  Adm'r  v.  City  of  Ames, 
468. 

ttUaw  araTant:  When  Tice-prindpaL  Where  a  superior  fellow 
servant,  though  aiding  in  the  work  of  changing  electric  light  wires 
from  one  pole  to  another,  was  charged  with  the  duty  of  directing 
that  the  current  be  turned  off  before  the  work  was  commenced,  he 
was  a  vice -principal  with  respect  to  that  duty  and  not  a  fellow 
workman,  the  performance  of  which  duty  was  due  from  the 
master  and  could  not  be  delegated.     Idem. 

SnbmiaBiiHi  of  iasnea.  Where  the  petition  contained  eereral  specifica- 
tions of  negligence,  all  of  which  were  susceptible  of  being  reduced 
into  the  single  charge  of  directing  decedent  to  replace  certain  live 
electric  wires  of  high  voltage  and  iRBulHcient  insulation,  no  preju- 
dice arose  from  reducing  the  number  of  specifications  in  submitting 
the  issues.    Idem, 

AMtunption  of  riak:  Inatrnctlon.  Where  the  court  clearly  instructed 
that  defendant  could  not  be  held  liable  unless  its  own  negligence 
from  which  the  accident  resulted  was  proved,  the  full  benefit  of 
th«  proportion  that  decedent  was  engaged  in  a  hazardous  occupa- 
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tion,  thmt  the  accident  wma  one  of  the  riake  tnd  not  kttribnt*b1e 
to  the  Diligence  of  defenduit,  was  aeeund.     Ideni. 

HegUcence  In  brcedlnx  aninuli:  Eridenc*.  One  n^IigenUjr  permit- 
ting ft  atallion  to  injure  a  mare  while  in  the  act  of  breeding  her  ia 
liable  therefor.  The  evidence  ii  held  to  ahow  that  the  groom  waa 
negligent  in  failing  to  assiet  the  atalUon,  reaulting  in  a  wrong  entry, 
from  the  eSecta  of  which  the  mare  died.    Sprecher  v.  Enemiger,  118, 

UUTOliIable  accUlnit.  Omiasion  to  do  that  which  a  reaMmably 
prudent  and  cautiouB  person  would  do  nnder  like  circumstances  is 
negligence,  and  cannot  be  considered  an  accident.  Thns  where  it 
was  the  dutj  of  the  groom  to  aaiist  a  stallion  when  breeding  a 
mare,  which  he  failed  to  do  and  injury  thus  resulted  to  the  mare, 
it  will  not  be  considered  sn  accident.     Idem. 


1  of  iaaOM.  Ordinarily  n^ligence  of  an  employer  will  not 
be  presumed  from  the  happening  of  an  accident;  but  where  tiie 
facta  are  such  that  the  jury  might  properly  Bnd  a  neglect  of  duty 
in  eome  one  or  more  of  the  ways  charged,  the  court  may  not 
determine  the  question  but  the  issue  should  be  submitted  to  the 
jury.  In  the  instant  case  the  question  of  whether  a  section  hand 
was  injured  as  a  result  of  overcrowding  the  handcar  on  which  he 
was  riding,  or  running  it  at  an  excessive  rate  of  speed,  or  fay 
suddenly  stopping  the  car  and  throwing  him  to  the  ground,  wars 
for  tho  jury.     Harrigan  v.  Interurban  Ry.  Co.,  679. 

ContribntOTy  negligence:  Evidence^  One  who  acts  inatinetirely  in 
the  belief  of  a  dangerous  situation  is  not  aa  a  matter  of  law 
guilty  of  contributory  negligence,  when  under  other  circumataneea 
his  act  might  be  negligence.  Whether  plaintiff  was  negligent  in 
falling  from  a  moving  handcar  under  the  facta  ahown  was  for  the 
jury.    Idem. 

Aianrnption  of  rlak.  An  employee  does  not  assume  the  riak  of 
dangers  of  which  he  has  no  knowledge,  actual  or  presumptive,  and 
which  he  does  not  appreciate.  The  question  of  whether  plaintiff 
assumed  the  risk  of  riding  upon  the  handcar  in  its  crowded  con- 
dition was  for  the  jury.    Idem. 

Verdict:  When  canclnsiTft,  Where  there  is  a  real  controversy  in  the 
evidence  in  a  personal  injury  action  concerning  the  facta  upon 
which  negligence  ia  predicated,  such  that  reasonable  minda  may 
differ,  the  issue  is  for  the  jury,  and  ita  finding  is  conclusive  on 
appeal.    Brossard  v.  Railway  Co.,  703. 
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NEGOTIABLE  INSTBUHENTS. 

Conditional  deliveiy:  Perfonuuice  of  Condition:  Bvidence.  A 
promisBory  note  may  be  delivered  on  Bome  condition,  an  obcervance 
of  which  ia  euential  to  its  raliditj'  aa  between  the  original  parties; 
and  this  condition  may  be  shown  hy  parol,  as  such  a  showing  is 
not  an  attempt  to  vary  or  alter  the  terms  of  the  written  instru- 
ment. In  this  action  against  a  surety  on  the  note  in  suit  the 
evidence  that  the  note  was  delivered  by  the  surety  to  an  officer 
of  the  plaintiff  bank,  upon  condition  that  it  should  not  become 
effective  until  the  bank  procured  a  note  and  assignment,  properly 
acknowledged,  from  the  debtor  and  his  wife  to  the  surety,  is  held 
sufRcient  to  present  an  issue  on  that  question.  Selma  Savings 
Bank  v.  Harlan,  673. 

Same.  The  oral  ratification  of  the  attempted  acknowledgment  for 
the  wife  by  her'husband,  of  an  assignment  of  her  interest  in  an 
estate,  did  not  cure  the  defective  acknowledgment  so  as  to  entitle 
the  instrument  to  record,  and  therefore  the  condition  requiring  a 
properly  acknowledged  assignment  as  a  condition  precedent  to 
validity  of  the  note  was  not  complied  with.     Idem. 

Katification.  The  surrender  by  the  bank  of  the  old  notes  for  which 
the  new  one  was  to  be  substituted  did  not  obviate  performance  of 
the  condition  which  was  to  give  the  new  instrument  vitality;  and 
the  bringing  of  suit  upon  the  new  note  ratified  the  contract  under 
which  it  was  procured.    Idem, 

Holder  in  due  course:  Defense  of  usury:  Statntea.  The  provisions 
of  the  Code  of  1B97  relative  to  usury,  the  penalty  for  usury  and 
recovery  by  a  good  faith  purchaser  on  a  usurious  instrument,  were 
not  repealed  by  the  Negotiable  Instruments  Act,  either  directly 
or  by  implication;  but  when  the  provisions  of  the  latter  act  are 
construed  in  connection  with  the  original  statutes,  as  must  be  done 
so  as  to  give  effect  to  all  proTiaions,  if  possible,  the  defense  of  usury 
is  still  available  as  against  a  holder  in  due  course,  the  same  as 
prior  to  the  passage  of  the  Negotiable  Instruments  Act.  Perry 
Savings  Bank  v.  Fitsgerald,  446. 

Bona  fide  puTcluMi:  Bridenc*:  Sufamlsdon  of  issue.  The  uncon- 
tradicted evidence  of  the  purchaser  of  a  note  that  he  took  the 
same  without  notice  that  it  hod  its  inception  in  fraud  may  not 
justify  the  direction  of  a  verdict  in  hia  favor;  but  there  may  be 
facta  and  circumstances  in  connection  with  the  transaction  which, 
considered  together  with  the  direct  evidence  on  the  subject,  require 
a  submission  of  the  issue  to  the  Jury.    In  the  instant  case  the  ques- 
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tkin  of  whether  the  plaintiff  was  an  ionocent  holder  was  for  the 
Juiy.    Idtm. 

R<g«ti«bllit7.  The  n^otiabilit]'  of  an  inatrament  ia  not  affected  hj 
B  proviaion  vrbicb  waives  the  provialona  of  an^  law  ioteaded  for 
the  benefit  of  the  maker,    idem. 

iBdonemeiit  and  delivery  of  ne  otiable  butrtunenta:  Effect.  The 
indoraement  and  delivery  of  bank  certiGcates  of  deposit  raises  a 
preaumption  of  iiitentioii  to  transfer  the  title  to  the  pa.rty  to  vhom 
they  were  ilelivered.  Thus  where  a  husband  indorspd  certificates 
and  delivered  the  same  to  his  wife  shortly  preceding  hia  death,  and 
she  thereafter  remained  in  posaesaion  of  the  same  until  ahe  pre- 
sented them  for  collection  there  waa  presumptive  evidence  of  a 
transfer  of  the  title,  which  is  not  overcome  in  this  case.  In  re 
EsUte  of  Wearin,  535. 

SitBatttre:  Penoiul  BaUUty:  Fraud  and  mistake:  Erldeaca^ 
Where  an  officer  of  a  corporation  signs  hia  name  to  a  oMrporation 
note  in  such  manner  as  to  indicate  a  personal  liability,  equity  will 
not  relieve  him  from  such  liability,  except  upon  a  clear  and  satis- 
factory showing  of  a  mutual  mistake  in  failing  to  sign  the  same 
in  an  official  capacity,  or  that  the  mistake  was  alone  that  of  the 
officer  of  which  the  payee  took  a  fraudulent  advantsge,  or  that 
the  signature  was  obtained  by  fraud  or  misrepresentation;  and 
the  burden  of  showtog  fraud  or  mistake  is  upon  the  party  assert- 
ing the  same.  Evidence  reviewed  and  held  insufficient  to  establish 
fraud  or  miatake  in  signing  the  notes  in  question  so  as  to  create  a 
personal  liability.     Exchange  Bank  v.  Bchultz,  136. 


New  trial  by  petition:  Gtoundi.  Error  of  law  occurring  upon  the 
trial  of  a  cauee,  and  a  claim  that  the  verdict  ia  not  sustained  by  a 
preponderance  of  the  evidence,  are  not  matters  which  csn  be  raised 
in  a  petition  for  a  new  trial.  Grinnell  Brick  &,  Tile  Co.  v.  Booknau, 
8T9. 

Hewly  dtscOTCred  erldencc  Where  a  witness  testified  upon  the  orig- 
inal trial  of  a  cause,  a  strong  showing  must  be  made  to  juatify  the 
granting  of  a  new  trial  on  the  ground  of  newly  discovered  evideiieS"" 
wfaich  the  sane  witneas  will  give.  The  evidence  of  a  witness  in 
support  of  a  petition  for  a  new  trial  in  this  proceeding  is  held  not 
so  materially  different  as  to  authorise  a  retrial.    Idem, 

Grounds  for  new  trlaL  A  new  trial  will  not  be  granted  because  a 
witnesa  previously  examined  has  clianged  his  mind  and  wishes  to 
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explain  some  matters  appearing  in  bie  testimony,  or  beeatiM  he  may 
have  been  induced  to  change  hia  testimony  in  some  particulars,  or 
where  the  proposed  newly  discovered  evidence  is  merely  cumulative, 
or  to  some  extent  impeaching.    Idem. 

Inadoqiucy  of  dxmagea.  Although  a  verdict  for  damages  may  not 
be  as  large  ae  the  evidence  would  warrant,  or  as  large  as  the 
appellate  court  would  award  were  it  the  triers  of  the  facts,  still 
if  held  not  so  inadequate  by  the  trial  court  as  to  justify  a  new  trial 
the  appellate  court  will  not  order  another  trial  for  that  reason. 
Thus  where  plaintiff  sued  for  damages  to  its  leasehold  interests  in 
real  property  because  of  a  change  in  the  street  grade,  and  plaintiff'a 
evidence  was  of  large  damage  while  that  of  defendant  was  that  no 
damage  ensued  but  rather  that  the  change  was  a  benefit,  tbe  jury 
was  at  liberty  to  say  which  of  the  witnesees  were  correct,  and  upon 
eucb  a  record  a  oew  trial  will  not  be  ordered  because  of  a  finding 
of  slight  damage,  in  the  absence  of  anything  indicating  prejudice 
and  passion.     Ideal  Cream  Separator  Works  v.  Des  Moines,  517. 

Ingtmctlona:  Law  of  the  case.  Where  the  instructions  required 
plaintiff  to  prove  facts  not  essential  to  his  cause  of  action,  and 
there  was  no  proof  of  such  facts,  the  verdict  in  his  favor  should 
not  be  allowed  to  stand;  as  the  jury  should  have  followed  tbe 
bstructio[i3,  though  erroneous,  as  they  constituted  the  law  of  the 
case.     Soderburg  v.  Bailway,  123. 

HiactmdDct  of  bailiff:  Prejudice.  The  remarks  of  a  bailiff  to  the 
jury,  after  learning  that  they  were  about  to  report  a  disagreement, 
were  in  substance  that  it  was  advisable  for  them  to  agree,  that 
tbe  case  must  be  decided  by  some  jury  and  that  they  could  decide 
it  ae  well  as  any  jury,  did  not  require  the  granting  of  a  new  trial; 
where  tbe  court  subsequently  informed  them  that  they  could  delib- 
erate further,  and  it  did  not  appear  that  the  remarks  of  the  bailiff 
had  any  influence  upon  their  verdict.     Brossard  v.  Railway  Co.,  703. 

ITewly  discovered  evidence:  Discretion.  The  determination  of  a 
motion  for  new  trial  is  largely  discretionary  and  the  ruling  will 
not  be  disturbed  on  appeal  when  such  discretion  has  not  been 
abused.  In  the  instant  case  tbe  newly  discovered  evidence  upon 
which  the  motion  was  based  might  properly  have  been  received, 
but  no  abuse  of  discretion  appears  from  its  rejection.  Eoat  v. 
Railway  G>.,  623, 

Semarks  of  conrt.  Where  neither  tbe  evidence  nor  interrDgatoriee 
of  a  prosecuting  attorney  appeared  in  the  record,  except  a  single 
term  used  by  the  attorney,  to  which  there  was  objection,  the 
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court's  reinsA  to  the  jury  that  the  iMue  was  not  one  of  words 
but  of  fact,  ooncenung  which  they  would  be  initructed,  cannot  be 
■aid  to  have  been  prejudicial.    State  t.  Frutiger,  5S0. 

StatanuBta  of  ctwud:  ThMry  of  canao:  Sridencc^  Where  counsel 
for  defendant,  on  a  prosecution  for  attenipting  to  produce  a  mis- 
carriage, told  the  Jury  in  hia  opening  statement  that  the  plea  of 
not  guilty  put  in  issue  all  the  material  allegations  of  the  indict- 
ment and  cast  the  burden  upon  tbe  state  to  prove  them,  his  conten- 
tion that  deceased  had,  previous  to  oonsulting  defendant,  attempted 
to  produce  a  miscarriage  upon  herself  and  that  such  fact  might  have 
produced  her  death,  was  consistent  with  the  theory  that  the  act 
of  defendant  was  necessary  to  save  the  life  of  decedent;  and  the 
exclusion  of  evidence  of  such  necessity  on  the  ground  that  tha 
qneation  was  not  in  the  case  was  improper.     State  v.  Moon,  8fl. 

BrToaaono  mUnga;  Prejudice.  Rulings  of  the  court  intended  to 
lead  the  jury  to  believe  that  if  defendant  did  not  claim  that  a 
niscarriage  was  necessary  to  save  the  life  of  decedent  that  issue 
was  immaterial  to  the  case  were  erroneous;  and  the  error  was  not 
cured  by  the  admission  of  evidence  tending  to  show  such  necessity. 
Jd«m. 

RoBUuks  of  cotiTt;  Pnjndleo^  The  court's  remark  in  ruling  upon 
evidence  of  the  necessity  of  producing  a  miscarriage  to  save 
decedent's  life,  that  the  lack  of  such  necessity  had  been  sufficiently 
proven  was  prejudicial ;  as  that  was  a  material  inquiry  and  was  for 
Uio  jury  to  determine.    Idem. 

Waeondnct  of  counsel:  In^roper  itatementi:  Examination  of  wit- 
BOaa:  Prejvdlce.  Proof  of  other  like  crimes  is  not  admissible 
on  a  prosecution  for  unlawfully  producing  a  miscarriage;  and  the 
prraaecutor's  statement  to  the  jury  In  opening  the  case  that  defend- 
ant had  admitted  the  commission  of  other  like  offense  was  improper 

.  and  prejudicial,  and  objeetbn  thereto  should  have  boan  promptly 
snati^bd  by  the  court.  It  was  also  improper  and  prejudicial  for 
tbe  prosecutor,  after  tha  court  had  ruled  out  evidence  of  that  char- 
acter, to  persist  in  asking  a  witness  how  many  cases  of  miscarriago 
be  had  been  called  to  treat  where  the  crime  had  been  committed 
by  defendant.    Idem. 

Somarka  of  conit:  PrejWUce.  A  remark  of  the  court  on  a  proaecn- 
tion  for  ab<nllan  that  it  was  not  proper  to  show  "these  other 
abortions  that  have  been  committed  by  this  defendant  or  to  intro- 
duce evidence  tending  to  show  anything  of  that  kind,"  while  cor- 
rect in  excluding  the  evidence  was  unfortunate  in  so  phrasing  the 
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ruling  u  to  awume  the  fact  of  other  like  Crimea  bj  defendant. 
Idem. 

HOnCB.     S«e  Dbainaok. 

NUISANOE,     See  Intoxicating  Liquobs. 

Eridaiice.  In  an  action  for  damagei  caused  b;  an  all^(ed  nniaance, 
the  result  of  smoke,  soot  and  gas,  the  effect  of  which  ia  not  limited 
to  plaintiff'aod  his  property,  the  eTidettee  of  other  parties  in  the 
same  locality  and  similarly  affected  ia  competent  to  eatabliah  the 
nuisance.    Soderburg  v.  Railway,  133. 

ContinnlnK  nuiaance:  limitation  of  actlona,  A  nuisance  resulting 
from  escaping  smoke,  soot  and  gaa,  not  attributable  to  the  original 
construction  of  the  plant,  but  to  the  kind  of  fuel  used  and  a  lack 
of  proper  precaution  in  using  and  conducting  the  plant  as  originally 
constructed  and  remodeled,  is  a  continuing  and  not  a  permanent 
nuisance;  and  the  statute  does  not  commence  to  run  against  an 
action  therefor  from  the  date  of  the  construction  of  the  building, 
but  may  be  brought  at  any  time  for  the  damages  accruing  within 
the  statutory  period.    Idem. 

Actionable  noiaanca.  A  property  owner  cannot  demand  that  the 
atmosphere  about  hia  premises  be  kept  absolutely  free  from  smoke, 
soot  and  gaa,  but  to  recover  on  the  ground  that  they  constitute 
a  nuisance  he  must  show  tliat  the  conditions  are  such  as  to  cause 
actual  physical  discomfort  to  persons  of  ordinary  sensibilities.  Idem. 

Damacet:  ETidence,  In  this  aetion  for  aUeged  nuisance  caused  by 
the  smoke,  soot  and  gas  from  defendant's  roundhouse,  the  evidence 
ia  held  insufScient  to  require  anbmisaion  of  the  question  of  depreci- 
ation in  the  rental  value  of  plaintiff'a  property  on  account  of  tiie 
same.     Idem. 

Same.  In  an  action  for  nuisance  caused  by  smoke,  soot  and  gas 
emitted  in  the  vicinity  of  plaintiff's  residence,  evidence  of  damage 
should  not  be  limited  solely  to  the  inconvenience  and  discomfort  of 
plaintiff,  but  the  effect  upon  the  other  members  of  the  family  is 
proper  to  be  shown.    Idem. 

negligence  of  employees.  Where  defendant's  roundhouse,  located  in 
the  vicinity  of  plaintiff's  residence,  constituted  a  nuisance  arising 
from  the  emission  of  smoke,  soot  and  gases  from  its  house  and 
engines,  liability  of  defendant  could  not  be  avoided  on  the  ground 
that  defendant's  employees  were  negligent  in  firing  the  en^^a. 
I4m. 
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Smvjm  upon  iuane  penon:  Accaptance  of  teiriH  b;  actliig  snptrin- 
tendent.  The  acceptance  of  Bervice  of  notice  of  a  Buit  for  a  patient 
conflned  in  the  hospital  for  the  inaane  hj  one  purporting  to  b« 
the  acting  superintendent  ia  not  Toid,  in  the  absenoe  of  tmj  evi- 
dence  aa  to  how  long  he  had  been  acting,  whether  he  was  a  deputy 
or  otherwise  explaining  hie  authority;  aa  the  court  will  aBanme 
that  an  acting  auperintendent  was  in  charge  of  the  hotpital  and 
acted  with  authority  in  accepting  aervioe  of  the  notioe.  State 
Bank  of  Willianu  t.  Qiah,  526. 

Waiver  of  Irregalailtr.  An  irregularity  in  the  aerrke  of  notice  upon 
an  inaane  person  is  waived  by  the  voluntary  appearance  to  the 
action  of  the  regular  guardian,  the  Sling  of  anaww  and  wUng 
defense   for  the  incompetent.     Idem, 

SwIm:  Parol  evidence.  Even  though  the  record  of  a  jnatke  ahowa 
due  and  legal  service  of  an  original  notice  in  the  action,  If  not  in 
fact  true,  the  judgment  entered  would  be  voidi  and  that  no  lervie* 
was  in  fact  made  can  be  shown  by  parol.  Where  an  originiJ  notice 
and  return  of  service  thereon  is  shown  to  have  been  loat  the  fact 
of  service  may  abo  be  shown  by  paroL    Christenaen  v.  Esbeck,  130. 

Sams;  Pnotmqttion;  BvldeBce.  Where  the  reeoid  of  a  )iutiee  ahowa 
the  service  and  return  of  an  original  notice  by  aufflcient  recital,  a 
prenunption  arises  that  the  judgment  in  the  action  waa  based 
upon  proper  notice;  and  this  presumption  can  only  be  overcome 
by  positive  proof.  Evidence  held  insufficient  to  overcome  the  pre- 
sumption of  service  arising  from  the  record.     Idem, 

Retan  of  tetrice:  Presumption;  Proof.  The  return  of  aervioe  of 
an  original  notice  served  by  a  constable  outside  of  hia  county 
must  be  sworn  to;  and  a  recital  in  the  record  of  a  justice  that 
there  was  due  service  of  the  notice  raises  a  presumption  in  favor 
of  the  regulsxity  of  the  aervice  which  will  prevail,  although  not 
reciting  that  the  return  was  sworn  to,  in  the  absenoe  of  evMenca 
to  the  contrary.    Idem. 

PATHEITT.      See  Lhuiatiom  or  AcnoHS. 

PABTIfEBSHIP. 

Erldence.  In  this  proceeding  to  enforce  the  payment  of  partnership 
notes  against  the  estate  of  a  decedent,  on  the  theory  that  he  was 
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k  member  of  the  partnenhip,  the  eTidence  is  held  innfflclent  to 
establUh  the  putaenhip  relation.    In  re  Estate  of  McDonald,  S88. 

Pamwnlilp  tUblUty:  BitoppeL  One  may  be  estopped  by  hia 
acts  and  eonduct  to  deny  liability  aa  a  partner,  although  not  in 
fact  a  member  of  the  firm;  and  one  holding  himself  out,  or  know- 
ingly permitting  himaelf  to  be  held  out  to  another  as  a  partner,  may 
be  liable  for  partnership  indebtedneaa  to  one  in  good  faith  relying 
on  the  aaeumptiOD  of  the  partnership  relation,  although  the  relation 
did  not  in  fact  exist.  Where,  however,  such  a  firm  creditor  knew 
or  had  good  reason  to  know  that  such  pretended  partner  was  not  in 
fact  a  partner  an  estoppel  does  not  exist;  as  a  creditor  of  the  firm 
must  show  that  he  would  not  have  extended  the  credit,  unless  be 
knew  or  had  reason  to  know  that  such  person  was  a  member  of  the 
Arm.    Idtfin. 

PaitnenUp  UaMUty:  Bridenea.  In  thia  action  the  evidence  is 
held  insufficient  to  show  that  decedent  held  himself  out,  or  per- 
mitted himself  to  be  held  out,  as  a  member  of  the  partnership  liable 
on  the  notes  in  suit.    Idem. 

FHTSIOUITS.     8m  Uitnicipal  CoBntuTtOHs. 

Profudonal  services:  Valne:  Evidence:  InstmcUan.  Althou^  the 
evidence  of  a  physician  as  to  the  reasonable  value  of  his  services 
and  supplies  was  undisputed  in  the  testimony,  yet  where  it  was 
denied  by  the  defendant  the  question  of  the  reasonable  value  was 
for  the  jury,  and  on  instruction  that  if  the  jury  found  for  plaintiff 
they  should  allow  the  full  amount  of  his  claim  was  erroneous. 
Tedrow  t.  Johnson,  613. 

Ptofesaini  to  cnia  and  heal:  .Ctaliopracton.  Where  one  by  his  acts, 
advertising  and  holding  himself  out  as  a  physician,  invites  sick 
or  afflicted  persons  to  come  to  him  for  treatment,  and  he  receives 
anch  persons  into  hie  office  and  treats  them  for  the  purpose  of 
relieving  their  ailments,  a  jury  would  be  justified  in  finding  a 
public  pKifpssion  to  cure  and  heal,  within  the  meaning  of  the 
statute.    State  t.  Frutiger,  SSO. 

P^EADINOS.     See  Lununo  and  Tkmaht— Uicitatioh  or  AcnoMs 

— T<«T8. 

Amendment:  Dlacntlon.  The  court  in  its  discretion  may  allow  the 
plaintiff  in  an  action  for  money  advanced  to  reply  to  the  answer 
after  verdict,  and  thus  for  the  first  time  allege  that  certain  items 
were  by  mistake  omitted  from  a  receipt  given  the  defi^ndunt  for 
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mone^  Kdvuiced,  and  thus  confonn  the  pleading!  to  the  evidence. 
HiaiigMi  V.  Keller,  72. 

AdmiMlona:  Effect.  Where  defendant  in  his  answer  admitted  that 
plaintiff  waa  entitled  to  recover  on  his  claim  aa  made  by  the  peti- 
tion, a  judgment  for  that  amount  waa  proper,  regardleie  of  an 
impleaded  written  agreement  between  the  parties  which  would 
defeat  recover]'.    Idem. 

Chaofa  In  title:  Wairei  of  objection.  B7  the  filing  of  a  demurrer 
and  motion  to  strike  directed  against  certain  counts  of  an  amended 
and  substituted  petition,  and  in  going  to  trial  on  the  issues  ten- 
dered in  another  count,  the  defendjut  waived  the  right  to  subse- 
quently object  that  the  amended  petition  named  a  partnership  as 
plaintiff  ratber  than  one  of  the  individual  members  of  the  part- 
nership, as  in  the  original  petition.    Osborne  v.  Dannatt,  61S. 

PiMf:  Variance.  Not  all  variances  between  pleading  and  proof 
are  fatal.  Thus  where  plaintiff  alleged  that  a  corporation  con- 
tracted to  issue  a  certain  number  of  shares  of  stock  within  two 
years,  In  consideration  of  the  performance  of  certain  services,  and 
the  proof  showed  that  a  different  amount  of  stock  was  to  be  issued 
and  within  a  different  period,  was  not  a  fatal  variance,  in  the 
absence  of  a  showing  of  prejudice.  Mudge  v.  Railway  Mail  Equip- 
ment Co.,  SS6, 

Keply:  When  treated  as  part  of  petition.  Whether  a  pleading  is  to 
be  treated  ss  a  reply  depends  more  upon  its  allegations  than  upon 
the  name  given  it.  Thus  where  a  reply  filed  after  demurrer  to 
one  of  the  defenses  had  been  sustained,  bu^  before  the  other  de- 
fenses were  withdrawn  was  explanatory  of  the  petition,  to  which 
no  motion  to  strike  was  made,  should  not  be  treated  as  a  reply 
hut  as  a  part  of  the  petition.  Keith  t,  Hodera  Woodmen  of 
America,  239, 


Contintuuue:  Absent  wttneu:  IHUgetice.  Where  a  party  fidled  to 
show  reasonable  diligence  in  procuring  the  testimony  of  an  absent 
witness,  and  to  file  his  motion  for  a  continuance  on  the  ground  of 
Bueh  absence  of  the  witness  until  the  second  day  of  the  term,  thou^ 
it  was  apparent  before  that  time  that  the  evidence  was  desired, 
refusal  of  the  continuance  was  not  erroneous;  especially  as  the 
attorney  for  the  opposite  party  offered  in  open  court  to  take  the 
testimony  by  depositlcn  on  written  interrogatorira,  and  stated  that 
he  had  in  his  pocket  letters  contradicting  the  statements  relied  on 
as  a  ground  for  the  continuance.    Brossan]  v.  Railway  Co.,  703. 
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Direction  of  rordlct:  Whan  JnitUM.  The  uiicraitrMUeted  tcottmoDy 
of  pUiatiff  ai  to  the  Amount  due  htm,  in  recponie  to  which  defend- 
uit  offered  eimplj  a  receipt  or  memoraDdnm  csUIng  for  &  lew 
■.mount,  Wka  Huffieient  to  Biietaiiii  %  directed  Terdict  for  the  imount 
of  plalntlff'a  claim,  where  plaintiff  fully  expUined  a  mistake  in  the 
receipt,  which  explanation  defendant  in  no  manner  twotradicted. 
Halligaii  T.  Keller,  78. 

Szc«uir«  verdict.  A  rerdiet  may  be  so  exceadve  ai  to  Indicate 
pasBioQ  and  prejudice,  and  to  authorize  a  new  trial  for  that  reason; 
but  it  does  not  neceaaarily  follow  that  a  new  trial  should  be  granted 
because  the  verdict  is  excessive.  Tbua  where  an  excessive  verdict 
for  assault  and  battery  was  reduced  by  the  trial  court,  the  defend- 
ant wM  not  entitled  to  a  new  trial.    Schmidt  v.  Meban,  236. 

^•dal  intetroiatories.  Refusal  to  submit  a  spedal  interrogatory 
which  does  not  call  for  an  ultimate  fact  Is  proper;  aa  where  the 
interrt^atory  aasumed  that  the  injured  party  had  a  knowledge  of 
the  situation  and  condition  of  a  defective  walk,  which  knowledge 
is  essential  to  the  establiihment  of  negligence  in  the  use  of  the 
walk,  and  did  not  call  for  a  finding  as  to  hia  knowledge  of  the 
situation,  it  was  rightly  refused.    Hall  v.  City  of  Shenandoah,  73S. 

Trial:  lunei  of  law  and  fact:  Determination.  Where  the  evidence 
regarding  a  material  fact  is  such  that  honest  minds  may  fairly 
differ  as  to  the  existeace  or  non-existence  of  the  ultimate  fact 
sought  to  be  established,  the  issue  is  for  the  Jury;  but  where  there 
is  no  dispute  in  the  evidence  as  to  the  existence  or  non-existence  of 
the  tact,  or  where  it  fs  such  that  reasonable  minds  cannot  honestly 
differ  then  It  becomes  a  question  for  the  court.  Sanderson,  Admr^ 
v.  C,  M.  k  St.  P.  Ry.  Co.,  W. 

RAILROADS. 

Encine  sltvals;  Hegatlre  arldaics:  ProbaUra  fotev.  The  evidenoa 
of  one  in  a  position  to  see  and  bear,  that  there  was  no  light  upon 
a  moving  car  and  that  neither  the  bell  or  the  whistle  of  the  engine 
moving  the  car  was  sounded,  has  probative  force,  although  thero 
WHS  positive  evidence  to  the  contrary;  and  especially  where  the 
witness  also  testified  that  he  Icnew  a  train  passing  him  in  that 
location  would  be  liable  to  injure  him,  and  that  be  looked  and 
listened  for  an  approaching  train.  Evidence  held  to  require  sub- 
mission of  the  issue  concerning  a  light  on  the  car  and  the  giving 
of  the  engine  signals.     Brossard  v.  Railway  Co.,  703. 

HegUgenee:  Burden  of  proof:  Contribatorr  Bcgligeaco:  Erldtsce. 
Plaintiff  was  injured  by  a  moving  ear  while  upon  a  street  largslj 
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occupied  by  railway  tracks,  but  also  uaed  as  a  thoroughfare  for 
pedestrians,  and  when  be  had  left  the  sidewalk,  because  of  an 
obetruction  and  was  walkiog  between  the  tracks.  Heid,  that  plain- 
tiff had  the  burden  not  only  of  establishing  deFelidunt'e  negligence, 
but  that  such  negligence  was  the  proximate  cause  of  his  injury 
and  that  he  was  free  from  contributory  negligence!  and  that  the 
evidence  upon  the  question  of  contributory  negligence  was  sucb  as 
to  take  that  issue  to  the  jury.     Idevi. 

CoDtribntoi;  negllgenM.  It  is  negligence  for  one  to  go  upon  railway 
tracks  without  looking  and  listening  for  approaching  trains,  but 
the  only  care  required  in  this  respect  is  that  of  a  reasonably  pru- 
dent person;  and  if  he  looks  and  listens  without  seeing  or  hearing 
an  approaching  train  within  a  reasonable  distance,  and  is  injured 
through  the  negligence  of  the  railway  company  in  failing  to  givs 
the   statutory   engine  signals  thu  company   will   be  liable.     Idem. 

Engine  tlgnals.  It  is  not  tbe  duty  of  a  railway  company  to  sound 
the  engine  whistle  within  the  limits  of  a  city  unless  that  duty  i* 
imposed  by  ordinance.     Idem. 

Contribntory  negligence:  Instmctions.  Where  the  court  told  the 
jury  that  if  plaintiff  could  have  seen  or  heard  the  approaching 
train  which  injured  him  in  time  to  have  reached  a  place  of  safety 
in  tbe  exercise  of  ordinary  care,  he  could  not  recover,  refusal  to 
instruct  that  if  he  looked  and  was  unable  to  boc  whether  a  train 
was  approaching  because  of  the  darkness,  his  failure  to  immediately 
leave  the  track  would  defeat  recovery  was  not  erroneous;  as  plain- 
tiff's negligence  must  be  determined,  not  by  a  single  act,  but  by 
all  the  surrounding  facts  and  circumstances.    Jdem. 

iDjniy  to  stock;  Donble  damages:  Notice.  To  recover  double  dam- 
ages for  injury  to  stock  on  account  of  a  defective  right  of  way 
fence,  notice  of  the  injury  must  be  served  on  tbe  railway  company 
at  least  thirty  days  before  bringing  suit.  Service  of  notice  in  the 
instant  case  held  itisunicient  to  justify  recovery  of  double  damages. 
Kost  V.  Bailway  Co.,  632, 

KAPE.      See  Cbiuihal  Lav. 

BEAL  PAOPERTT.    Se«  Convetances. 

Abstract  of  title.  The  fact  that  an  abstract  of  title  to  land  failed  to 
disclose  a  tax  lien  would  not  serve  as  notice  to  the  purchaser  of 
land  that  the  owner  intended  to  repudiate  his  contract  to  disdia^a 
the  same.     Greiner  v.  Swartz,  S43. 
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ConunlMioii  contncL  Where  the  Uw  of  a.  state  raqulree  that  a 
broker's  contract  for  the  Bale  of  land  shall  be  in  writing  and  signed 
bj  both  parties,  a  postal  card  describing  the  property  and  stating 
th«  terms  of  sale,  though  signed  bj  the  broker  to  whom  it  is 
addressed,  is  not  a  contract  within  ths  meanisg  of  the  law. 
Osborne  t.  Dannatt,  619. 

PlMdinfi,  A  petition  on  a  commission  contract  providing  for  a  sale 
within  a  specilied  time,  which  fails  to  plead  performance  within 
that  time  or  to  set  up  facts  which  will  avoid  the  effect  of  the  pro- 
Tisiou,  is  demurrable.    Idem. 

CamailBsion  contract:  Validity.  When  a  commission  contract  for  the 
■ale  of  laud  is  void  in  the  state  where  it  was  executed,  because  not 
signed  bj  both  parties  as  required  by  the  taw  of  that  state,  it  is 
void  everywhere,  and  no  subsequent  agreement  or  act  hosed  upon 
the  contract  can  give  it  validity.     Idem. 

Contract  of  tale:  Consideration:  BTidenca.  Where  a  deed  in  con- 
■ununation  of  a  contract  of  sale  of  land  fails  to  show  whether  the 
sale  was  in  gross  or  by  the  acre,  the  original  contract  of  sale  is 
admissible  in  explanation  of  the  nature  of  the  transaction.  The 
memoranda  of  sale  in  the  instant  case  stated  that  the  land  was 
subject  to  a  mortgage,  that  a  certain  sum  had  been  paid  and  that 
the  balance  was  to  be  paid  st  a  stated  time,  the  price  to  be  a 
certain  sum  per  acre,  was  evidence  that  the  tract  was  sold  by  the 
acre  and  not  in  gross.    Acord  v.  Mitchell,  652. 

Salo  by  the  acre;  Eridenca.  Where  a  purchaser's  attorney  was  pro- 
vided with  funds  to  pay  the  purchase  price  of  land  at  a  stipulated 
price  per  acre  and  for  less  than  the  full  government  subdivision, 
his  promise  to  pay  the  difference  in  acreage  if  all  payments  made 
had  been  credited  and  the  claimed  difference  was  correct,  was  not 
an  unconditional  promise  to  pay  the  sum  claimed,  regardless  of  the 
acreage  in  the  tract.    Idem. 

AciMgc:  Evidence.  Certiflcatea  from  the  general  land  office  and 
from  the  surveyor  general's  office  are  admissible  to  show  the  number 
of  acres  in  a  tract  ot  land.     Idem. 

Contract  for  sale  of  land:  Agency:  Anthotity  of  agent:  Evidence. 
In  this  action  to  set  aside  a  land  contract,  made  by  plaintiff's 
agent,  and  to  remove  the  cloud  thereof  from  the  plaintiff's  title,  the 
evidence  consisting  of  correspondence  is  held  insufficient  to  bind 
the  plaintiff  to  certain  terms  and  conditkins  of  the  contract,  which 
were  unanthoriied.    Beichart  v.  Romey,  292. 
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tJuathoriicd  contiaai  B«tificatlaa.  Where  pUintUTB  agent  sent 
her  for  execution  a  contract  for  the  Bale  of  her  land,  which  die 
reluBad  to  sign,  ilie  did  not  thereby  wnive  the  asBumed  authority 
of  the  agent  in  maicing  a  contract  of  Bale  for  her  by  omitting  to 
specify  her  precise  ground  of  the  objection  to  the  contract;  there 
being  nothing  to  apprise  her  that  the  agent  had  asBumed  to  l)iiid 
her  in  advance  of  l)er  own  ciecution  of  the  contract.    Ident. 

Enforcement  of  agent's  nnauthoriied  contract.  Where  tha  owner 
of  land  refused  to  execute  a  contract  of  sale  negotiated  by  an 
agent,  which  contained  provisions  in  excess  of  his  authority  to 
make,  the  agent's  oral  contract  of  sale  on  eubstantially  the  same 
terms  was  not  enforceable.     Idem. 

Fraud:  EatOppeL  Where  a  purchaser  of  land  throu^  an  agent 
prepared  and  forwarded  to  the  owner  for  execution  a  written  con- 
tract of  ssle  containing  provisions,  which  the  agent  was  not  author- 
ized to  make,  and  which  the  owner  refused  to  sign,  the  purchaser 
could  not  enforce  an  oral  contract  of  sale  made  by  the  agent  with- 
out the  owner's  knowledge,  even  though  within  his  authority;  aa 
withholding  from  the  owner  knowledge  of  the  agent's  oral  contract 
when  sending  the  written  contract  for  execution  was  a  fraud. 
Idem. 

Bzsmination  by  purchaser:  EstoppeL  Where  one  had  a  fair  oppor- 
tunity to  inform  himself  regarding  the  title  and  value  of  land 
before  purchasing  it,  and  he  made  an  examination,  be  cannot 
thereafter  tie  heard  to  complain  of  these  matters.  Heitman  v. 
Clancy,  58. 

Contracts:  Parol  evidence:  Variance.  It  may  be  shown  by  parol 
that  a  writing  was  not  to  take  effect,  or  was  subject  to  some  con- 
dition not  expressed  therein,  or  was  procured  by  fraud.  Thus  where 
plaintiff  and  defendants  entered  into  a  written  contract  for  an 
exchange  of  properties  it  was  competent  for  defendants,  in  an 
action  for  specific  performance,  to  show  that  plaintiff  represented 
that  he  had  a  buyer  for  his  property  to  whom  a  sale  would  be 
effected  before  the  contract  was  consummated,  and  that  defendant 
would  not  bo  required  to  take  the  property.    Idem. 

Exchange  of  properties:  False  represeattations:  Besdaaion:  Bvl- 
denee.  Where  plaintiff  and  defendants  entered  into  a  contract  for 
the  exchange  of  their  properties,  and  plaintifTe  agent  at  the  time 
falsely  represented  that  he  had  a  purchaser  for  his  property  who 
wonld  buy  it  at  a  price  greater  than  that  placed  upon  it  In  the 
contract  of  exchange  and  would  take  it  before  the  contrftct  waa 
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consummated,  so  thikt  defendauts  would  not  be  required  to  take 
the  property  iteelf,  wbieh  thej  stated  they  did  not  want,  but  would 
receive  the  price  therefor  with  the  profit  added;  Held,  that  the  loss 
of  such  profit  was  sufficient  iujury  to  suetaiu  the  claim  of  false 
representation,  and  to  justify  defendants  In  refuaing  to  convey 
their  property.  It  is  also  held  that  the  evidence  is  aufflclent  to 
sustain  the  claim  of  fraud.    Idem. 

Fixtures:  Kight  of  remoral  One  who  places  even  a.  fixture  upon  the 
property  of  another  under  a  good  faith  belief  in  his  right  to  do 
so,  may  remove  the  same  upon  discovering  his  mistake,  if  it  can 
be  done  without  injury  to  the  property  of  the  other.  Qntbrie  v. 
McMurren,  134. 

Title  by  adverse  possession.  Title  by  adverse  possession  cannot  be 
acquired  by  mere  occupancy;  the  possesBion  must  have  been  taken 
with  the  intention  of  aoeerting  title.  Where  the  intention  in  taking 
posBcsBion  was  to  occupy  only  up  to  the  true  line,  no  occupancy 
beyond  the  line  would  be  adverse.  Thus  the  purchaser  of  one  half 
a  lot  intending  to  claim  simply  to  the  boundary  line,  but  in  fact 
occupying  a  atrip  beyond  the  line,  acquired  no  title  to  the  addi- 
tional atrip,  tbou(^  Occupied  for  the  statutory  period.  Qriffin  v. 
Brown,  599, 

Acquiescence:  Bvidencs,  One  party  cannot  acquiesce  in  a  line  estab- 
lished by  himself  alone  and  bind  the  other  party  by  such  acqui- 
escence, though  acting  in  good  faith  and  believing  it  to  be  the  true 
boundary.  The  eHtablishment  of  the  line  and  poaaeasion  thereto 
must  be  ivith  the  knowledge  of  the  other  party  and  hia  aaaent 
thereto.  Evidence  held  inaufficient  to  eBtitblish  a  boundary  line  by 
acquiescence  of  the  parties  and  also  Insufficient  to  estabtish  owner- 
Bhip  of  the  tract,     f  (fern. 

KEFOSHATION  OF  mSTSUUBNTS.     See  CoNVZTAMOxa. 


Be^evin:  BesduioiL  Before  an  action  for  the  replevin  of  property 
sold  and  delivered  for  a  valuable  consideration  will  lie,  there  must 
be  a  return,  or  offer  to  return,  the  consideration  received  tberefor. 
Jonea  A,  Son  v.  Rhoades,  868. 

SERVICE    OF    HOTICB    UPON    DtSANB    PEBSOK.    Bee     Obtoinal 
SIDEWALKS.    8m  UvmapAL  OMrcoiTioHB. 
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SPECIFIC  PEK70BMAITCB.    8m  Equirr— Fuud. 

STATUTES.        See  Cbiuinu.  Law — DBAiNAQB—NwOTiABLa  XirBiKD- 

STKEETS.     See  Hdkicipal  OnPWAnona. 

SUKETTSEIP. 

Ftaudnknt  caiic««lin«it  by  cKditon,  Where  the  surety  teatified  tlut 
Bt  the  time  he  signed  the  note  in  suit  he  atated  to  the  payee  tbmt 
the  debtor  had  told  him  the  note  would  pay  ftll  hia  indebtednew 
except  a  epecilied  Hum,  and  that  he  would  not  have  signed  and 
detivered  the  note  had  he  not  been  bo  informed,  which  Utter  state- 
ment was  not  denied,  but  the  payee  knowing  of  greater  indebted- 
ueM  of  the  prineipal  remained  silent,  the  issue  of  fraudulent  con- 
eeabnent  was  for  the  jury  and  a  finding  to  that  effect  would  haT« 
been  justified.    Selma  Savings  Bank  v.  Harlan,  673. 

TAXATION.     See  Dbainaok. 

Drainage  taxes:  Vendor  and  pnrdiaser:  Slgbti  And  UibflitlM. 
The  resolution  of  the  boards  of  Hupervisora  in  joint  Mssion  lerying 
a  drainage  tax  for  a  district  extending  into  two  or  more  counties 
creates  a  lien  upon  the  land  against  which  the  tax  is  aaseesed;  and 
although  not  collectible  until  spread  upon  the  collector's  books  of 
the  particular  county,  as  between  the  owner  of  land  and  hie  vendee 
it  is  an  enforceable  charge  against  the  owner,  when  paid  by  the 
purchaser  under  a  contract  providing  that  the  vendor  shall  satisfy 
the  drainage  tax  now  on  or  that  has  been  sasessed  in  the  district. 
Qreiner  v.  Swartz,  543. 

Taxation  of  peitonal  property:  Situs.  Ah  a  general  rule  the  situs  for 
taxation  of  persona]  property  ih  the  owner's  domicile;  but  the 
legislature  may  fix  a  local  aitui  to  personal  property  quite  dis- 
tinct from  the  owner's  domicile.    In  re  Estate  of  Adams,  382.    ' 


Tazttlan  of  Mcnrities.     Securities  for  debts  may  have  i 

situs  either  at  the  residence  of  the  debtor,  or  at  some  other  place 
than  the  domicile  of  the  creditor;  and  as  to  succession  taxes  se- 
curities may  have  a  BituH  either  at  the  domicile  of  the  debtor  W  at 
the  place  of  their  actual  situH.    Idem. 

Same;     Bnaineit  situs:     Collateral  Inheritance  Utx.    Where  a  non- 
reeideut  loaned  money  through  a  residBnt  agent  of  this  state,  who 
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kept  and  deposited  the  Becuritiee  in  »  bank  in  this  state,  such  se- 
curities  had  a  businrae  situs  here  and  were  subject  to  the  collateral 
inheritance  tax;  and  the  fact  tliat  the  owner  withdrew  them  from 
the  state,  delivered  them  again  to  her  agent  who  deposited  them  in 
the  nearest  I>ank  outside  the  state,  with  a  view  of  defeating  the  tax 
in  case   of   the   owner's   death,  was   ineffectual   for   that  purpose. 

TBSAJSOY,     Bee  Convbtanoes. 

Co-teuMits:  Sale  of  trndivided  iluiTe:  Bona  flile  pnrchaMT.  A  pur- 
chaser at  judicial  sale  of  the  inteTeat  of  one  co'tenant  in  land 
takes  the  title  charged  with  the  equities  of  other  co-tenants  in  pos- 
eeesion,  although  their  equities  were  not  evidenced  hj  any  recorded 
instrument.    McNamara  v.  McNamara,  4TS. 

CoBtribntion.  Co-tenanta  are  liable  for  the  purchase  price  and  for 
liena  against  the  common  property  In  proportion  to  their  respec- 
tive interests;  and  if  one  pays  more  than  his  share  in  either  case  he 
is  entitled  to  contribution  from  his  co-tenants  and  to  a  lien  upon 
the  property  to  secure  the  payment.    Idem. 

Same.  The  statute  requiring  instruments  affecting  real  estate  to  be 
recorded  to  be  effective  as  against  subsequent  purchasers  has  relation 
to  instruments  entitled  to  be  recorded;  it  does  not  apply  to  the 
right  of  one  co-tenant  who  has  discharged  a  mortgage  upon  the 
common  property  to  contribution  from  the  other  co-tenants.    Idem. 

Same.  A  pur«haser  at  judicial  sale  of  the  interest  of  an  heir  becomes 
a  co-tenant  with  the  othe>  heirs;  and  in  partition  proceedings  his 
share  is  chargeable  with  its  proportion  of  a  drainage  tax  against  the 
common  property,  paid  by  one  of  the  heirs  after  the  sale  at  which 
he  pnrchaeed.     Idem, 


IndndnE  breacfa  of  contract:  PlMdinta.  A  petition  allying  that 
a  building  belonging  to  plaintiff  had  been  sold  to  defendant  on 
mortgage  for^losure,  and  that  plaintiff  had  sold  his  equity  of 
redemption  to  another  who  had  agreed  to  redeem,  pay  off  existing 
liens  and  convey  a  one-half  interest  to  plaintiff,  but  that  defendant 
by  false  representation  induced  such  grantee  to  break  the  contract 
whereby  plaintiff  lost  all  interest  in  the  property,  did  not  state  a 
cause  of.  action  for  slander  of  title,  but  was  maintainable  on  the 
ground  that  defendant  wrongfully  interfered  with  and  induced  a 
violation  of  the  contract  with  plaintiff  involving  a  valid  property 
right.    Kodc  v.  Burgess,  7ST. 


814  Index,  Vol.  167. 

Tons  ContlDacd  to  Traan 

Suat.  Under  the  ciratmetaneef  of  thu  oue  plaintiff  waa  not  limited 
to  an  action  for  a  breadi  of  the  contract  hj  the  purdiaBer  of  liia 
equity  to  diccharge  the  liena  and  convey  an  interest  in  the  property 
to  him,  but  nu  entitled  to  sue  the  defendant  for  his  wrongful 
Interference  causing  the  breach  of  the  eoutnct.     Idem, 

Seme:  Damagci:  Sufficiency  of  pleading.  Where  plaintiff  alleged 
the  value  of  the  property,  in  which  he  was  entitled  to  an  interest 
under  his  contract  with  the  purchaser  of  his  equity,  at  the  time  of 
defendant's  allied  interference  with  the  contract,  and  also  its 
value  at  the  time  of  the  commencement  of  the  action  against  defend- 
ant (or  such  wrongful  interference,  and  the  value  of  his  interest 
which  was  lost  by  euch  interference,  there  was  sufficient  all^ation 
of  special  damage,  and  the  petition  was  not  demurrable  on  the 
ground  that  the  damages  pleaded  were  speculative  and  contingent. 

TRADE  HABES  AND  HAHES.     See  Fkadd. 


Ritht  of  action:  Transfer  I17  eoanyutee,  A  conveyance  of  land 
does  not  operate  to  transfer  any  right  of  action  the  grantors  may 
have  had  against  a  third  person  for  trespass  upon  the  land,  regard- 
less of  what  the  covenants  of  warranty  in  the  deed  may  have  been. 
Mathisi  V.  Mathias,  SI. 

Sight  of  action:  Seleaae  by  conveyance  ol  land:  Sitlflcatian.  To 
constitute  ratification  of  an  unauthorised  contract  it  must  appear 
that  the  party  in  whose  name  it  was  made  had  full  Icnowledge 
thereof  and  of  the  facts  and  circumstances  under  which  it  was  made; 
and  the  burden  of  showing  ratification  is  upon  the  party  asserting 
some  right  based  thereon.  Ratification  of  an  executory  contract 
for  the  sale  of  land,  signed  by  only  one  of  several  owners,  and 
relied  upon  by  a  third  party  as  preventing  a  recovery  by  the 
other  owners  for  trespass  to  the  land,  cannot  be  established  by 
simply  showing  that  they  executed  a  conveyance  or  received  the 
purchase  price  of  the  land,  where  it  did  not  appear  that  they  knew 
of  the  contract  when  the  conveyance  was  made.    idem. 


Trtiat  MUtes:     Title.     Testatrix  bequeathed  the  income  of  oertain 
property  to  her  husband  and  son  for  life,  the  survivor  succeeding 
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to  the  whole  income.  Mid  further  proTided  that  the  husband  should 
be  a  trustee  of  the  property  during  hU  life,  to  be  nicceeded  upon 
his  death  by  the  eon  ae  trustee,  said  trusteeH  to  have  the  care  and 
preserration  of  the  property,  with  no  power  of  sale  except  upon 
order  of  court  to  carry  out  the  tenna  of  the  wiU.  It  further 
provided  that  the  title  to  the  property  other  than  the  inoome 
should  not  vest  in  either  of  such  persons,  ftnd  upon  their  death 
the  title  should  paHB  to  certain  nephews  and  nieces.  Held,  to  pass 
tlie  legal  title  to  the  husband  and  upon  his  death  to  the  son,  as 
trustees,  for  the  benefit  of  the  remaindermen  upon  the  death  of 
both  trustees.     Sherlock  y.  Thompson,  1. 

Enforcement.  Equity  will  not  allow  a  trust  to  fail  for  want  of  a 
trustee  holding  the  legal  title,  and  where  it  was  the  intention  to 
create  a  trust  the  courts  will  honor  it,  although  words  of  devise 
in  trust  are  lacking.    Jdtm, 

UHFAIE  COMPETITION.     Sea  PRauB. 

VEEDICT.     See  Pkactici. 

WATERS.     See  DKAiNAas. 

WILLS.      Seo  £btatbb  or  Decd>eht8. 

Conttmctlon.  The  rule  of  construction  as  applied  to  wills  is  Us 
ascertain  the  intention  of  the  testator  as  gathered  from  the  instru- 
ment; and  when  the  intention  is  ascertained  it  will  be  carried  into 
effect,  unless  some  rule  of  law  would  be  violated  in  doing  so. 
Sherlock  v,  Thompson,  1. 

Merger  of  estates.  A  merger  of  estates  occurs  when  a  greater  and 
lesser  estate  unite  in  the  same  person,  and  no  reason  remains 
for  their  existence  longer  as  separate  estates ;  but  the  union  of  two 
estates  in  the  same  person  does  not  of  necessity  create  a,  merger. 
Thus  where  the  same  person  is  by  will  given  the  income  of  property 
for  life  and  is  also  made  trustee  of  the  property,  which  upon  his 
death  is  to  be  divided  among  others,  a  union  of  the  trust  and  life 
estates  would  not  operate  in  equity  as  a  merger;  since  it  would 
defeat  the  interests  of  the  remaindermen  and  the  intent  of  the 
testator.    Idem, 

Conitmction:  Distribntion  per  capita.  Where  real  property  is  dis- 
posed of  by  will  the  estate  passes  by  the  terms  of  the  will  ai 
an  instrument  of  purchase,  and  not  under  the  statute  of  descent. 
In  the  instant  case  the  testator  made  a  bequest  to  certain  grand- 


816  Index,  Yol.  167. 

WiLu  ConUnocd 

children  to  be  distributed  eqiullj  betveen  them,  and  gare  tbe 
residue  of  his  estate  to  his  wife  for  life,  the  remaitiiiig  est«t«  upon 
her  death  to  be  distributed  among  his  hein,  share  and  share  alike. 
He  farther  provided  that  in  case  an;  heir  should  not  surrive  the 
wife  the  sum  which  would  have  gone  to  such  deceased  heir  should 
b«  divided  shore  and  share  alil^e  among  hia  heirs.  Heid,  that  the 
will  embraced  not  001;  hia  living  children  but  also  the  heirs  of  a 
deceased  child  at  the  time  of  his  death;  and  that  the  gift  was  per 
capita  and  not  per  stirpes,  and  that  there  could  onlj  be  a  substitn- 
tional  gift  upon  the  event  of  the  death  of  an  heir  during  the 
lifetime   of   the   wife.      Barker   v.   Foxworth;,   619. 

Conatnction:  Life  Mtat<:  SepugnxBcy.  Where  a  teatator  has 
made  an  absolute  devise  of  propert]'  in  fee  to  one  person,  a  sub- 
sequent provigioD  attempting  to  vest  the  remainder  in  others  is  re- 
pugnant and  void;  but  where  the  devise  was  of  all  his  property  to 
his  wife  for  her  own  use  and  benefit  during  her  natural  life,  and 
upon  her  death  the  remainder  to  be  divided  equallj  among  the  testa- 
tor's named  children,  the  widow  took  a  life  estate  simpl;  and  the 
bequest  of  the  remainder  was  valid.    In  re  Estate  of  Ooodon,  91S. 

Cmutmctlon:  Contingent  remainders.'  Where  the  devise  of  a  re- 
mainder is  made  to  a  class,  to  be  distributed  upon  the  termination 
of  a  life  estate,  only  those  members  of  the  class  who  are  living  at 
the  time  of  distribution  take  the  remainder;  and  as  a  general  rule 
the  devise  of  a  remainder  to  the  living  heirs  of  one  already 
deceased  creates  a  contingent  and  not  a  vested  estate.  Bo  that 
where  the  testator  devised  his  real  property  to  his  wife  for  life, 
to  be  sold  upon  her  death  and  distributed  among  certain  children 
and  the  "living  heirs  of  the  body"  of  a  deceased  son,  the  remainder 
to  the  grandchildren  was  contingent;  and  where  they  died  during 
the  continuance  of  the  life  estate  the  bequest  failed,  and  the  share 
that  would  have  gone  to  them  if  living  did  not  pass  to  their  heirs. 
Baker  v.  Hibbs,  174. 

Bastards:  Preanmption  U  to  legitimacy.  The  paternity  and  legiti- 
macy of  one  begotten  in  lawful  wedlock  and  while  husband  and 
wife  were  living  together  as  such  is  conclusively  presumed;  and 
where  a  will  contest  for  mental  unsoundnesB  was  based  upon  an 
insane  delusion  of  the  testator  concerning  the  paternity  of  hia  son, 
the  presumption  of  his  legitimacy,  when  bom  under  vaA  dnnun- 
stances,  was  sufBcient  to  take  that  issue  to  the  jury.  In  re  Estate 
of  Henry,  557. 

CoBtMt:  Insane  dsltuion.  A  testator's  erroneous  belief  conoeming 
the  paternity  of  his  son  was  admissible  as  evidence  of  his  inwiw 
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deliuioa  on  the  Bnbject,  but  standing  alone  was  not  Buffleient  to 
eBtablUh  such  a  delusion  and  overthrow  his  will.     Idem. 

Expert  evidence:  Inaane  delnsioo.  A  hypothetical  question  and 
answer  involving  an  insane  delusion,  which  permitted  the  witness 
to  draw  his  own  inferences  of  fact  from  the  recital  of  the  evidence 
and  to  apply  his  own  conception  and  definition  of  an  insane  delusion, 
was  improper;  as  it  was  for  the  court  to  define  an  insane  delusion 
and  for  the  jury  to  draw  its  own  inferences  from  the  evidence 
offered.    Idem. 

B«qneit  in  tmat:  Tennination  of  tiuit:  Bight  of  bene&dirf.  In 
equity  a  trust  will  be  cancelled  when  the  object  for  which  it  was 
created  has  ceased  to  exist.  Thus  where  a  father  during  his  life 
time  assisted  in  the  support  of  a  married  daughter  and  her  children, 
because  her  husband  was  a  drinking  man  and  had  no  property,  a 
bequest  by  the  father  in  trust  for  the  benefit  of  the  daughter 
during  the  life  of  the  husband,  and  upon  his  death  to  be  paid  to 
her,  was  intended  to  preserve  the  trust  to  her  as  against  the 
husband,  and  upon  a  divorce  from  her  husband  the  trust  terminated 
and  she  was  entitled  to  receive  the  bequest.  In  re  Estate  of 
Comils,  196. 

Sedtal  of  cUima:  Evidence  of  liability.  A  will  executed  after  the 
release  of  a  note  given  by  a  legatee  to  the  testator,  in  which  the 
note  was  listed  among  others  as  due  from  the  legatee,  and  which 
required  an  application  of  the  amount  of  the  legacy  to  be  applied 
on  the  notes  unpaid  at  testator's  death,  but  did  not  make  the 
particular  note  a  charge  against  the  legacy,  did  not  establish  the 
le^tee's  liability  for  the  note.     Townsley  v.  Townsley,  226. 
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